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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GREGORY WALSH, et al.,
Plaintiff-Relators,
V. CaseNo. 15¢v-00021 CRQ

BANK OF AMERICA NA, et al.,

Defendans.

MEM ORANDUM OPINION AND ORDER

Plaintiffs Gregory and Christina Walglurchased thelirginia home with a vaable-rate
mortgage in 2006 Whentheir interesthargesncreased beyond their ability to pay, the Walshes
brought suit in the Eastern District of Virginia in 2011, assgmirocedural defects in the sale and
subsequertransfer of their mortgage. After the case was dismissed with prejutle Walshes
broughtsuit anewin this Court assertinghe same claimas well asa claimto enforce a Consent
Judgmenentered in this Coutietween the United States atefendanBank of America.Because
private citizens such as the Walshes, cannot enforce the termaudfiangnt obtained by the
federal government, the Court will dismiss this claitmd becausehe eventsurroundinghe
Walshes’ mortgage and foreclosinave no connectioto the District of Columbia, the Court will
dismissall but one othe remaining claims for improper venu&he Courwill transferthe lone
surviving claimto the Eastern District of Virginia

l. Background

Gregory and Christina Walsh are homeowners in Fairfax, Virgin@apunchased their
home under a vablerate mortgage prior to the 2008 financiasis. Compl. 2 & Ex. A. As
with many other mortgages from this period, the Wedsinterest rate ballooned within a few

years and they fell behindn their paymergt In 2011 the Walshes brought claims Wirginia state
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courtagaing Bank of Americawhich then heldheir mortgage, and otheassertingraud,
violations of the Truth in Lending Act (“TILA”), Pub INo. 90-321 (1987), and breach of fiduciary

duty, among other clais. Am. Compl, Walsh v. Bank of America, NANo. 11cv-1168 (E.D. Va.

Oct. 22, 2011 After the defendants removélge case to the Eastern District of Virginia, the
District Court grantedheir motion to dismiss becauég) the Walshes had failed to age the
motion; (2)ther fraud, TILA, and breach of fiduciary dutlaimswere barred by the applicable
statute of limitations and (3) theNValsheshad failed to assert sufficient facts to state a c&srto

their remaining countsOrder,Walsh v. Banlof America, NA No.11cv-1168 (E.D. Va. Feb 15,

2012). After the Walshes amended their complaint, the District Ggranited the defendants’
renewed motion to dismigsr failure to oppse and failure to state a claim afidmisgdthe suit

with prejudce. Order, Walsh v. Bank of America, Nio. 11cv-1168 (E.D. Va. Apr. 26, 2012).

Undeterred,lie Walshes then sued inglCourt seekingdamages andn injunctionto
prevent foreclosuref their home Theyasserclaimsagainst Bank of AmericandHSBC Bank,
which nowholds their mortgage as trustee for Luminent Mortgage Trust-200@he Walshes
have also nameldationstar Mortgage, LLQGheir current loan serviceandthe law firmShapiro,
Brown & Alt, which apparently represented Bank of America in foreclosure progsesyainst the
Walshes.Am. Compl. at 3, # The Walsheseekto enforce &Consent ddgmententered into
between Bank of America and the federal governrireatprior case in this districivhich settled
allegations that Bank #fmericaand otheibanksengaged in a host of deceptive and illegal

practices in servicing mortgages and initiating foreclosure prawedseeConsent Judgment,

! The Walshes have failed to fitertificates of service or otherwise represent that they have
properly served or noticed Bank of America or Shapiro, Brown & Alrgigg this action.
Accordingly, the claims against these defendants will be disdwegshout prejudiceor failure to
serve. LCvVR 83.23



[ECF. Na 11], United States v. Bank of America Cofyo. 12-cv-361 O.D.C.Apr. 4, 2012)

("Consent Judgment”)As in the formeicase in the EasteDistrict of Virginia, the Walshesallege
violations ofTILA, contending that theompanythat originally sold them the mortgage did not
accuratelydescribe the anticipated interest rate, and that the entities whsihegbought and sold
their mortgage over the years have not followed procedagesred by TILA Theyalsobring
Virginia commonlaw claims for breach of fiduciary duty, fraud, antentional infliction of
emotional distresbased on the same behavidihe serveddefendants-Nationstar Mortgage and
HSBGC—have moved to dismiss the case for improper venue and failure ta sfaten, contending
that the Walshes cannot enforce Bank of AmericaConsentludgmentthat the case is otherwise
unrelated to the District of Columbia, that the Walshes’ cldiave already been adjudicatedhe
Eastern District of Virginia, and that their claims are otherwisearitorious.

. Legal Standards

Under Federal Rule of Civil Procedure 12(b)(3), a defendant mag toodismiss a suit for
improper venue.” In considering a Rule 12(b)(3) motion, the court accepts the plasntellpled
factual allegations regarding venue as true, draws all redsdnfdyences from trse allegations in

the plaintiff's favor, and resolves any faal conflicts in the plaintif§ favor.” Hunter v. Johanns

517 F. Supp. 2d 340, 343 (D.D.C. 2007) (quofragby v. U.S. Dep'’t of Energy31 F.Supp.2d

274, 276 (D.D.C2002)). Factual allegationpresentedy a plaintiff proceedingro se are held‘to

less stringent standards than formal pleadings drafted by laivy@psrrow v. United Air Lines,

Inc., 216 F.3d 1111, 1113%(D.C.Cir. 2000)(quotations omitted)The complaint must contain

facts“staffing] a claim to relief that is plausible on its facaBe&ll Atl. Corp. v. Twombly 550 U.S.

544, 570(2007). “A claim has facial plausibility when the plaintiff pleads fadtcantent that
allows the court to drathe reasonable inference that the defendant is liable for the migtond

alleged.” Ashcroft v. Igbal 556 U.S. 662, 678009).
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1. Analysis

The Walshes assert numerous claims against financial irmtgutiat have owned or
serviced their mortgagever he years They bring these claims undBILA, state law, andh prior
federalConsentJudgmentigainst Bank of Americdut at base they allege procedural errors such
as a failure to provide proper disclosuresatificationwhenownership of the mortgag#anged
hands Along withtheir claims as individuals, the Walshes seek to bring claims as@r mlat
behalf of the United Statesdas representatived a class of mortgagors. The defenddnatee
movedto dismissall of the Walshes’ claimgontending that(1) the Walshes canntting a claim
to enforce the Consent Judgment because they were not parties to thenodetlgin that resulted
in the Judgment2) venue is improper in the District of Columlidiacause none of the defendants
arecitizens of this district and the alleged events giving rise tolt@s occurred in Virginia; (3)
the Walshes’ claims are barred by the applicable statutes of limgafi#)the suit isforeclosed by
the Eastern District of Virginia judgment; and @) claims are otherwise unmeritorioughe
Court will address each of the Walshes’ claims in turn.

A. Consent Judgment

In 2012, the federal government, 49 states, and the District of G@lbrought suit against
Bank of Americaand a number of othénancial institutionsalleging that thg had engaged in
deceptive and illegal practices in servicing mortgages and foraglos houses before and during

the 2008 financial crisisCompl., Dkt. 1United States v. Bank of America Coif#cv-361

(D.D.C. Apr. 4, 2012).The United States settled its claims against Bank of America vi@tnaent
Judgmentwhich sets forth, among other thingsea of sericing standardsvith which the bank
mustcomplyin futureforeclosureproceedings.Consent Judgment Ex., Settlement Term Sheet.
The Walshes seek to enforce these standards against the defendartt®weneer,” [ a] consent

decree is not enforceable directly or in collateral proceedings by those wai peaties to it even
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though they were intended to be benefited By IBEEC v. Prudential Sec. Ind36 F.3d 153, 157

(D.C. Cir. 1998) quotingBlue Chip Stamps.wWanor Drug Stores421 U.S. 723750 (1975).

This rule applies with even greater force when the government is a pdwyjtalgment.See

Beckett v. Air Line Pilots Asga, 995 F.2d 280, 288 (D.C. Cir. 1993) (“Only the Government can

seek enforcement of its consent decreegnd] even if the Government intended its consent
decree to benefit a third party, that party could not enforce it unless tlee decprovided
(citations omitted)) Applying these principlesseveral other courts in this tfist have denied

mortgagors’ attempts to enforce the Consent Judgamated inton United States v. Bank of

America E.g, McCain v. Bank of Am.13 F. Supp. 3d 45 (D.D.C. 2014jJf'd sub nom.No. 14

7016, 2015 WL 3372356 (D.C. Cir. May 18, 201Ghaffari v. Wells Fargo Bank, N.A6 F. Supp.

3d 24 (D.D.C. 2013).
The Walsheseverthelessontend that they can enforce tbensentJudgments a reltor
on behalf of the governmenNot sa A party may not proceed in a claim as a relatdess

represented by counset.g., U.S. ex rel. Fisher v. Network Software Assp877 F. Supp. 2d 195,

196 (D.D.C. 2005) (citingRockefeller v. Westinghouse Elec. C#74 F. Supp. 2d 10, 12 (D.D.C.

2003)). The Walshes are proceedipigp se. Furthermoreas explained above, by its own terms
and according to binding Supreme Court and D.C. Circuit preceder@atiisent Judgment cannot
be enforced by private citizens, whether acting on their own behalifrportedlyon behalf of the
government.The Walshesalso maintain that a T#/earold Supreme Court caségorgetown v.

Canal Company37 U.S. 91 (1838permits the Court to exercise its equitable jurisdictn

enforce a consent decree to prevent irreparable. hahmy rely ora passagérom that casetating
that ‘in cases of nuisance, . . . [equity jurisdictionjnay be exercised in those cases in which there is
imminent danger of irreparable mischief, before the tardinedgedéw could reach it.’Id. at 92

(emphasis added)A claim of nuisancehowever,involves an “unreasonable interference” with
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either“public rights, such as health and safety, or tpeivate use of land. Restatement (Second)
Of Torts88 821B(1) 821D (1979).Nuisance activitynightinclude for example;‘indecent
conductor a rubbish heap or the smoking chimney of a factoly. 8§ 821A Comment b.1. The
doctrine hasio application to this case.

For all of these reasonhe Walshes cannot bring a claim underBaek of America
Consent JudgmentAccordingly,this clam will be dismissed.

B. Venue

Requiring that cases be brought in the proper venue ensureslisiaict with some interest
in the dispute onexus tahe parties adjudicasehe plaintiff's claims.Venue is proper in the
district where (1) a defendargsides (2) the events giving rise to the suit occurred; oif(8nue
would not be proper in andistrict for those reasons, a case may be brought wherever the
defendants are subject to personal jurisdiction. 28 U.S.C. § 13%1(ker certain circumances,
a court may exercise pendant venue @l@imsthat arerelatedto a claim properlyprought in that
court,butit may not exercise pendant venue based on a claim that has been disi@eseton v.
Thornburgh 983 F.2d 253, 257 (D.Cir. 1993) Here, although venue might arguably have been
proper in this district as tle Walshes’ Consent Judgmeeiaim, thatclaim has been dismissed.
SeeMcCain 13 F. Supp. 3d at 54 (finding improper venue as to remaining claims aftassing
claim basean the Consent Judgment) (collecting cas@sle Walshes'remaining claims aktem
from the mortgagen ther Virginia property. The events surrounding their claichisl not occuin
the District of Columbia, nor have the Walshes alleged that any deteadants areesidentsof
the District of Columbia. And because venugould be proper inite Eastern District of Virginia,
the remaining claims cannot be broughter the third prong of Section 1391€@ither.

Accordingly,the Walshes cannot bringetih remaining claims in this Court



Whenvenue is improper, the district court must dismiss the suit ibiisifin the interests of
justice, transfer the case to a district in which the case could have beghtbr®8 U.S.C. §
1406(a). Dismissal, stead of transfer, is appropriate when the plaintiff's claofter from

significantsubstantiveoroblems. _Simpkins v. District of Columbid08 F.3d 366, 371 (D.Cir.

1997) Whether to dismiss or transfer the case is committed to the sognetidis of the district

court. Naartex Consulting Corp. v. Wait22 F.2d 779, 789 (D.Cir. 1983)

The Eastern District of Virginia hadreadyadjudicated the Walshe§ILA, breach of
fiduciary duty, and fraudlaimsagainstBank of America and other entities that owned or serviced
their mortgage These claimsvere dismissewith prejudicebecause thewere barred by the

applicable statutes of limitation®©rder,Walsh v. Bank of America, NANo. 11cv-1168 (E.D. Va.

Feb 15, 2012)In thatcase, the Walshes had the opportunity to litigate the issuesdhayise
but they failed to oppose either of the defendants’ two motiodsioiss. Accordingly, claim

preclusion basthis suitas to thossamedefendants See, e.g.Taylor v. Sturgll, 553 U.S. 880,

892 (2008) (& final judgment forecloseésuccessivetigation of the very same claitn(quoting

New Hampshire v. Maine32 U.S. 742, 748 (2001)The Walshestlaimsagainst HSBGnd

Nationstararemostly precludedas wellbecausgasthe succeeding owners of the mortgage
underlying the claimsoth are in privity with Bank of AmericaSee, e.g.d. (“nonparty
preclusion may be justified based on a variety ofgxisting substantive legal relationship[s]
between the person to beundand a party to the judgment” includifigreceding ath succeeding

owners of property” (internal quotations omittéditerations in origindJ; Richards v. Jefferson

Cnty, 517 U.S. 793, 798 (1996) (claim preclusion apphelseh it can be said that treis ‘privity’



between a party to the second case and a party who is bound by an earlienf)dgi@laim
preclusion, howevedoesnot appear to apply to one of the TILA violations alleged by the Walshes.
Specifically, they contend th&tSBC and Natinstar faiédto properly notice transfer of the
mortgage within 30 daysf purchasing it from Bank of Ameriasis required by 15 U.S.C. §
1641(g). Thisclaimcould not have been raised in the Eastern Distfi¥/irginia litigation, which
ended befor¢his morgage transfer occurrednd itis not facially without merit. The defendants
moreover fail to address this specific allegationtireir motion to dismissAccordingly, the Court
will dismiss the Walshéslaims for fraud ath breach of fiduciary dutin their entiretyandwill
dismiss the TILA claim excepor plaintiffs’ allegationthatHSBCand Nationstafailedto notice
the mortgagéransfer The Courwill transferthe remnants of the TILA claino the Eastern
District of Virginia.

Finally, the Walshesbring a claim for intentional infliction of emotional distresséed on
the defendants’ allegedisrepresemition ofexpectedfinancial charges in their loan papers. Opp’n
to Mot. to Dismiss at 18.9. The Walshes didot raise this claim in the Eastern District of
Virginia. A two year statute of limitations applies to a claim of intami infliction of emotional

distress under Virginia lawThompson v. Harvester, IndNo. 3:13cv-00635, 2014 WL 1571968,

at *3 (E.D.Va. Apr. 17, 2014) (citing VaCode Ann. § 8.04243). Based on the facts alleged in the

Walshes’ complaint, they receivélae loan information in 2006 and would have learned of the

2 The Walshes argue that their TILA claims are not barred by the appliiiblite of limitations
because 15 U.S.C. § 1640(k) permits a mortgagor to assert TILaiomd as a recoupment
defense even if the statute of limitations has expired. Festdverse Eastern District oiryfinia
judgment is fatal to thislaim TheWalshes cannot overcome clapreclusion by raising
arguments in this Court thebuld andshould have been raised previously. Sectwprovision to
which theWalshegeferenables them to assert TILA violations adefense in a foreclosure action
brought by their mortgagee. It does not enable them to bring a civihdet along an untimely
one,aganst their mortgagee



alleged discrepancy between tife@rges reflected lman documents anth¢ir actual mortgage
payments by 2014t the latest Compl. {1 2, 31 Accordingly, tisclaim falls outside the
applicable statute of limitations and wik dismissed for lack of venugastly, the Walshes cannot
bring their claims on behalf of a class or mortgagors for the reatatesl above and because they

are not represented by counsilg. Paulson v. Apple IngcNo. 15¢cv-00556, 2015 WL 1825283,

at *1 (D.D.C. Apr. 13, 2015)'apro se party, such as plaintiff, cannot represent a class or any other
individual in federal coutt(citing 28 U.S.C. 8 165).

V.  Conclusion

For the foregoing reasons, it is hereby

ORDERED that[4] Defendants HSBC Bank and Nationstar Mortgage’s MotioDismiss
or, Alternatively, to Transfer, is GRANTED in part and DENIED artp It is further

ORDERED that Defendant8ank of America and Shapiro, Brown & Alt are dismissed
without prejudice. It is further

ORDERED thatCounts Il, Ill,and IV are dismised in their entirety. It is further

ORDERED that Count | is dismissed except with regard to Plaintiffsgations that
Defendants HSBC Bank and Nationstar Mortgage violated 15 U.S.C. § 1640@)t is further

ORDERED that this case is transferred to the United States District Couhiddtastern
District of Virginia.

SO ORDERED.

(lotipline L. lopen—

CHRISTOPHER R. COOPER
United States District Judge

Date:  June 29, 2015
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