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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BERNARD ROLAND
Plaintiff, : Civil Action No.: 15-0004QRC)
V. : Re Document No.: 5

BRANCH BANKING & TRUST
CORPORATION et al,

Defendans.

MEMORANDUM OPINION

DENYING DEFENDANTS’' MOTION TO DISMISS AND TRANSFERRING VENUE

I. INTRODUCTION
On January 12, 201%ro sePlaintiff Bernard Rolandiled this actionagainstDefendant
Branch Banking & Trust Corporatiéi‘BB&T”) andDefendanSamuel I. White P.C. (“White
P.C”) alleging various violationsf the Truth in Lending Act, 15 U.S.C. § 166tlseq.and
common law arising out of a foreclosure action concerning real property iavdrsee
Compl., ECF No. 1. Defendants have filed a motion to dismiss the Complaint on various
grounds. SeeDefs.” Mot. Dismiss, ECF No. 5. For the reasons explained below, the Court will

deny Defendants’ motion to dismite Complainfor insufficient servicef process and

! The Complainhames'Branch Banking & Trust Corporationds a DefendantSee

Compl. Without providing an explanation, Defendants refer to this Defendant aglBran
Banking and Trust Companyg’.g.,Defs.” Mot. Dismiss, ECF No. 5, and in its Corporate
Disclosure Statement, this Defendant states that “Branch Banking and drgagy is a

wholly owned subsidiary of BB&T Corporation,” Defs.” Corporate Owner§iipt. | 3, ECF

No. 7. Given the lack of explanation for the discrepancyny claim that this discrepancy is
relevant to Defendants’ motion to dismitise Court here uses the same name used in the
Complaint to refer to this entityThis has no impact on the Court’s decision to transfer the case
for improper venue.
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improper venue andill transfer venue to the District of Maryland pursuant to 28 U.S.C. §

1406(a).

II. FACTUAL BACKGROUND

In February2008, Mr. Rolangxecutech mortgage loaagreement withiberty
Mortgage Corporation (“Liberty”) against preqty located~ort Washington, MarylandSee
Compl. 1 5; Note, Defs.” Mot. Dismiss Ex. C, ECF No. 5-Mr. Roland alleges thatiberty
dissolved in 2011 and that BB&T subsequently “appeared claiming to be a note holder.”. Compl
1 5. On November 5, 2018ubstitute trustees commenaetbreclosure proceediragainst Mr.
Rolandin Marylandstate courtelating to the propertySee Driscoll v. RolandCase No.
CAEF133386 (Md. Cir. Ct. Prince George’s CntyDefendant White P.C. appears to have
represented theubstitute trusteas that action.See id. After the commencement of the
foreclosure proceeding, Mr. Roland filed for bankruptcy in the United States Bank@mart
for the District of Maryland.See In re Roland Case N014-21649-WIL (Bankr. D. Md.); Defs.’
Mot. Dismiss Ex. D, ECF No. 5-5 (docket sheet).

Mr. Roland commenced this action against Defendants on January 12, 2015, seeking to

represent a class of similarly situated plaintffts)d claining various violations of the Truth in

2 Although a court generally cannot consider matters beyond the pleadings atithretm
dismiss stage, it may consid‘documents attached as exhibits or incorporated by reference in
the complaint, or documents upon which the plaintiff's complaint necessarily eekesf the
document is produced not by the plaintiff in the complaint but by the defendant in a motion to
dismiss.” Ward v. D.C. Dep’t of Youth Rehab. Servé8 F. Supp. 2d 117, 119 (D.D.C. 2011)
(internal citations and quotations omitted).

3 The Court notes that, as a general rule in this Circpitp gelitigant cannot represent a
class of similarly situated plaintiffsSee Georgiades v. Martin-Trigon@a29 F.2d 831, 834 (D.C.
Cir. 1984) (stating that an individual “not a member of the bar of any court . . . may pppear
sebut is not qualified to appear in . . . court as counsel for otheesglso U.S. ex rel.
Rockefeller v. Westinghouse Elec.,&74 F. Supp. 2d 10, 16 (D.D.C. 2003),d sub nom.
Rockefellerex rel. U.Sy. Westinghouse TRU Solutions LIND. 03-7120, 2004 WL 180264



Lending Act, breach of fiduciary duty, and common law fratitharily arising from the
foreclosure proceeding in Maryland state co@¢eCompl. On the same day, a process server
hired by Mr. Roland served a sumnsam Valena Metcalfa legal assistant employed by White
P.C., at White P.C.’s offices in Rockville, MarylanfieeReturn of Service Aff. at 2, ECF No. 4.
According to the process server’s affidavit, Ms. Metcalfe was also an “@dt@gent” of
White P.C. for purposes of accepting service of procé&ksThe next day, a different process
server served a summons on Pam Adam-Motley, who, according to the process siidavit,
was designated by law to accept service of process on behalf of BB&dd. at 1

Defendants filed a joint motion to dismiss the Complpursuant to Rules 12(d), (3),

(5), and (6) of the Federal Rules of Civil ProcedueeDefs.” Mot. Dismiss.

. ANALYSIS

Defendantsnove to dismiss Mr. Roland’s complaint on multiple grounds, including
insufficient service of process, improper vemas, judicata and various jurisdictional reasons.
The Court first addresses the issue of service of process and finds that, onrthbetxre the
Court, it appears that service of process on both DefendantsalicasThe Court then turns to
the issue of venue. For the reasons explained below, though the Court finds that venue in this
District is improper, the Court will deny Defenuta’ motion to dismiss the Complaint on that
groundand insteadin the interest of justicésansfer venue of this case to 6. District Court
for theDistrict of Maryland, where it is proper, pursuant to 28 U.S.C. § 1406(a). In light of this

ruling, the Court does not reach the remainder of Defendants’ arguments inidts toatismiss.

(D.C. Cir. Jan. 21, 2004) (“[A] class member cannot represent the class without cbaoaeke
a class action suit affects the rights of the other members of the class.) Q@i&ndine v.
Williams, 509 F.2d 1405, 1407 (4th Cir. 1975)).



A. Service of Process

Defendants argue that the Complaint should be dismissattbe alternativeservice
should be quashethr insufficient serwte of process pursuant to Ruat2(b)(5) of the Federal
Rules of Civil ProcedureSeeDefs.” Mem. Supp. at 3-5.

1. Legal Standard

“Before afederalcourt may exercise personal jurisdiction over a defendant, the
procedural requirement of service of summonsst be satisfied."'Omni Capital Int’l, Ltd. v.
Rudolf Wolff & Ca,.484 U.S. 97, 104 (1987).

The plaintiff has the burden of establishing the validity of service of procEBe do
so, he must demonstrate that the procedure employed satisfieduinemeapts of the relevant
portions of Rule 4 [of the Federal Rules of Civil Procedure] and any other applicabkgrovi
of law.” Light v. Wolf 816 F.2d 746, 751 (D.C. Cir. 1987) (internal quotati@rksomitted).

“A signed return of service . . . csiitutes prima facie evidence of valid service, which can be
overcome only by strong and convincing evidendgdtes v. Syrian Arab Repuhlig46 F.

Supp. 2d 79, 85-86 (D.D.C. 200@iting O'Brien v. R.J. O’Brien Assogdnc. 998 F.2d 1394,
1398 (7th Cir. 1993))Accord Pollard v. District of Columbj&85 F.R.D. 125, 127-28 (D.D.C.
2012); 62B Am. Jur. 2d Process § 273.

Courts in this District have recognized that “[w]h#ére defendant has received actual
notice of the action, the provisions of Rule 4(e) should be liberally construed to @ffectua
service and uphold the jurisdiction of the court,” because “[t]he rules governingesefvi
process are not designed to create an obstacle course for plaintiffs toeyarigataand

mouse game for defdants who are otherwise subject to the court’s jurisdictiéi.y. Mid-



Atlantic Settlement Servs., INn233 F.R.D. 32, 35-36 (D.D.C. 2006) (internal quotation marks
and citations omitted)See also Pollard285 F.R.D. at 128 n.9 (same).
2. BB&T

Defendants argue that that serviceBB&T was “insufficient.” Defs.” Mem. Supp. at 4.
Rule 4 of the Federal Rules of Civil Procedure states in pertinent part thabeation may be
served in a judicial district of the United Statey telivering a opy of the summons and of the
complaint to an officer, a managing or general agent, or any other agent authgrized b
appointment or by law to receive service of proces®d.R. Civ. P.4(h)(1)(B).

Mr. Roland’s process server states in her affidavitghatserved the summons on Pam
Adam-Motley, “who is designated to accept service of process on behalf of Brankin@&
Trust Corporation.” Return of Service Aff. at 1. In their brief, Defendants thiattéBB&T has
no record of receiving the summamscomplaint” and that “Pam Adaiotley is not designated
by law to accept service’ndbehalf of BB&T. Defs.” Mem. Supp. at 4. BB&T adds that it has
“no record of any current or former employee or officer of BB&T with tlzahe.” 1d. In his
opposition, Mr. Roland states that his process server did not serve BB&T directyhaut r
served its agent for service of process, CT Corporation Systehs Opp. Mot. Dismiss (“Pl.’s
Opp.”) at 27. Apart from the process server’s affidavit, howeuneitherDefendants nor Mr.

Roland provide the Court with any evidence in support of their factual ctagasding service

4 Indeed, according to the website for the North Carolina Department ofdreteBg of

State, CT Corporation Systemtie registered agent for “Branch Banking and Trust Company.”
SeeCorporations Division, N.C. Dep’t Sec’y State, available at
https://wwwsecretary.state.nc.us/Search/profcorp/4916566 (last accessed December 4, 2015).
The Court also notes that CT Corporation System is also the registeredoadBB&T

Corporation.” SeeCorporations Division, N.C. Dep’t Sec’y State, available at
http://mww.secretary.state.nc.us/Search/profcorp/4987809 (last accessed December. 4, 2015)
Mr. Roland does not, howevefer any detail concerninlgls. AdamMotley’s relationship with

CT Corporation System or provide the source of his information.



such as an affidavit from an officer or employee of BB&T with relevant krniyder a
supplemental affidavit from the process server.

Despite the lack of clarity in the process server’s affidavit, in the abseacg other
evidence, the Court finds that Defendants have not successfully rebutted the pieneaitience
that service was prope6eeFROF, Inc. v. Harris 695 F. Supp. 827, 829 (E.D. Pa. 1988) (“[A]
bare allegation by a defendant that he was improperly served cannot be allowgdhe be
private process server’s return.”). Moreover, Defendants’ decision to not fiiéydadMr.
Roland’s opposition suggests that this mayehlaeera simple misunderstandingrinally, even
to the extent that service may have been imperfect in this case, the CourtMffdridand, as
apro seplaintiff, some leniency in applying the rules for effecting service ofgss,
particularly herein which BB&T was clearly put on notice of Mr. Roland’s claims and was able
to timely file a motion to dismissSee generall¥erwin v. United StatedNo. 05¢v-1698 (CKK),
2006 WL 2660296, at *6 (D.D.C. Sept. 15, 2006) (discussing courts’ relaxed application of the
rules governing service of procdsgro seplaintiffs).

3. Samuel I White P.C.

Defendants also argue that service on Samuel I. White P.C. was “insuffideis.’
Mem. Supp. 84-5.

Mr. Roland’s process server states in her affidavit that she deliveredraons to
Valena Metcalfe, dLegal Assistant & Authorized Agent of Samuel I. White, P.C.” Return of
Service Aff. at 2. Defendanti® not disputéhat Ms. Metcalfe received the papers and that she
is a legal assistant but argue that service on White P.C. was impraggrséehe papers were
not served “on a managing or general agent, or any agent authorized by appointméaivdob

receive service or a manner prescribedesving an individual.” Defs.” Mem. Supp. at 4-5.



his opposition, Mr. Roland states that his process server “served the person whl@dym
authorized to receive service of process and is apparently in chargeotifadde Pl.’s Opp. at
27. He argues that delivery to Ms. Metcalfe was sufficient under Maryland lamg cit
Maryland’'s Rules of CourtSee id.

The Federal Rules of Civil Procedure provide that a corporataybeserved in the
manner that the rules prescriloe serving an individuakeeFed. R. Civ. P. 4(h)(1)(A), and thus
permit service ororporationdy “following state law for serving a summons in an action
brought in courts of general jurisdiction in the state where the district edodated or where
service is madé Fed. R. Civ. P. 4(e)(1). Maryland’s Rules of Court provide, in relevant part:

Service is made upon a corporationby serving its resident agent,
president, secretary, or treasurer. If the corporation has no
resident agent or if a good faitheatipt to serve the resident agent,
president, secretary, or treasurer has failed, service may be made by
serving the manager, any director, vice president, assistant secretary,

assistant treasurer, or other person expressly or impliedly authorized
to receive service of process.

Md. Rules 2-12¢).

As with the issues concerning service of BB&T, neither Defendants nor Mr. Roland
provide the Court with any evidence in support of thagvant factual claims, such as an
affidavit from a partner of White P.C. or Ms. Metcalfe or a supplementdbattifrom the
process servey.The Court’s holding here is therefore the same: Although it would have been
helpful for Mr. Roland’s process server to have provided additional information in forvattfi
Defendantdiave not sufficiently rebutted her affidavit as prima facie evidence of prepéces

Moreover, even to the extent that service on White P.C. was imperfect, the Codd &ffor

5 Defendantssole citation is tdPlaintiff's Proof of Service and attached hereto as Exhibit

F.” Defs.” Mem. Supp. at 5. Defendants did not, however, file an Exhibit F with their motion.
The Court interprets this citation toerely refer to the return of serviciidavit.



Roland some leniency, as it is clear that White P.C. was neverthelessmutice and was able
to timely file a motion to dismiss the Complaint.

The Court will therefore deny Defendants’ motion to dismiss the Complaimhfiyoper
service or, in the alternativiy quash service.

B. Venue

Defendants next argue that tiemplaint should be dismissed pursuant to Rule 12(b)(3)
of the Federal Rules of Civil Procedure for improper verieeDefs.” Mem. Supp. at 5-6As
discussed below, the Court finds that venue in thss$riot is improper and exercises its authority
to transfer venue of this case to the U.S. District Clourthe Districtof Maryland.

1. Legal Standard

“To prevail on a motion to dismiss for improper venue, . . . the defendant must present
facts that will defeat the plaintiff assertion of venue.Ananiev v. Wells Fargo Bank, N.AG8
F. Supp. 2d 123, 129 (D.D.C. 2013). The burden, however, remains on the plaintiff to prove that
venue is proper when an objection is raised, “since it is the plamiffigation to institute the
action in a permissible fam.” McCain v. Bank oAm, 13 F. Supp. 3d 45, 5D(D.C.2014)
(internal quotation marks omittedn determiningvhethervenue is proper, courts must accept
the plaintiff s wellpled factual allegations as true, resolve anyutaonflicts in the plaintifs
favor, and draw all reasonable inferences in favor of the plailg@é¢e Hunter v. Johanns17 F.
Supp. 2d 340, 342 (D.D.C. 200Davis v. Am. Sog of Civil Engrs, 290 F. Supp. 2d 116, 121
(D.D.C. 2003). The court need not acceptplantiff’s legal conalsions as trueSee2215

Fifth St. Assocs. v. U-Haul Int’l, Incl48 F. Supp. 2d 50, 54 (D.D.C. 2001).



2. Venuen the District of Columbia

Venue is proper in a district where (1) a defendant resides, if all defeladaméesidents
of the State in which the district is located; (2) a substantial part of the eventsrigeing the
claim occurred; or (3) if there is no district in which the action may otherwibeologht,
wherever thelefendants are subject to personal jurisdicti®ae28 U.S.C. § 1391(b).

The first basis for venue is plainlyapplicable hergeas it is uncontested that neither of
the Defendants reside the District of Columbia The Complaint lists an address for BB&T in
South Carolina and an address for White P.C. in VirdinBeeCompl. at 1; Defs.” Mem. Supp.
at 6. Mr. Roland does not argtieatthis provision otherwise provides a basis for venue in his
opposition to Defendants’ motion to dismiss.

The second basis for venue is also inapplicable, asitheceindication that any of the
events giving rise to Mr. Roland’s claims, let alone a substantial part of tdoeonred in the
District of Columbia. For example, Mr. Roland does not allege in his Complaint thaf torey
events concerning the financing of the property at issue took place in thetisthat
Defendants engaged in any unlawful activity in the Distr@h the contrary, the Complaint
alleges that the property is located in Marylaawld the foreclosure proceeding at issue took
place in Maryland Mr. Roland does not argue any differently in his opposition to Defendants’
motion to dismiss.

Instead, Mr. Roland argues that vemughis Districtis proper because “the banks

obtained a charter from the United States Congredschaplace themin a publicprivate

6 It is unclear why Mr. Roland provided a South Carolina address for BB&T in his

Complaint. Defendants state that BB&T’s principal place of business is ih Narblinasee
Defs.” Mem. Supp. at 6, and Mr. Roland states in his oppositiontbaeBB&T is a North
Carolina CorporatiorseePl.’s Opp. at 26. This discrepancy does not affect the Court’s analysis.



partnership with United Stateghd requires that idicase be heard in Washington, D 8ee

Pl sOpp. at 20 (citing 4 U.S.C. 88 71-72)e also cites the Supreme Court’s statement in
Davis v.Elmira Sav. Bank161 U.S. 275, 283 (1896) that “[n]ational banks are instrumentalities
of the federal government” as suppdBee idat 2Q Essentially, Mr. Roland’s sole basis for
venue in this District is his proposition that any suit against any natiectadiyerecdbankcanbe
brought in the District of Columbia. This proposition has no basis in the law. The statutory
provisions that Mr. Roland citeserelyprovide that the District of Columbghall be the
permanent seat of the federal governmeee4 U.S.C. 88 71-72, and the Supreme Court’s
decision inDavisconcerned the supremacy of federal statutes governing national sesanks,
Davis 161 U.S. at 283Neither the citedtatute noDavisbear any relevance to the issue of
whether venue is proper.

Finally, thethird gatutory basis for venue is inapplicable, because thexeleast one
other district in which venue would otherwise be proper. The profetys central tohis case
is located in Maryland, anmianyof theother eventgjiving rise toMr. Rolard’s claims
including the foreclosurproceedingtook place in Maryland, which, pursuant to 28 U.S.C. 8
1391(b)(2), makethe District of Marylanda proper venue for Mr. Roland’s claims.

The Court therefore concludes that venue in this District is imprope

3. Dismissal or Transfer

Having determined that venue in this District is improper, the Court must eitherslismis
Mr. Roland’s Complaint oiif the Court finds that it i8 n the interest of justice, transfer [the]
case to any district or division in whighcould have been brought.” 28 U.S.C. § 1406(a).

The decision whether to transfer or dismiss “rests within the sound discretian of t

district court.” Naartex Consulting Corp. v. Wai#t22 F.2d 779, 789 (D.Cir. 1983). See also

10



14D Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal PraétiPeocedure
§ 3827 (3d ed. 2015) (“[I]t is enougimplythat the district judge, in the sound exercise of
discretion, concludes that transfer is in the interest of justice, as many lcavetconcluded.”).
“Generally, the interest of justice requires transferring such cases tqptiopiagte judicial
district rather than dismissing thémWilliam v. GEICO Corp.792 F. Supp. 2d 58, 64 (D.D.C.
2011) (citingGoldlawr, Inc.v. Heiman 369 U.S. 463, 466—67 (196James v. Booallen, 227
F. Supp. 2d 16, 20 (D.D.C. 2002)).

The Court finds that it is in the interest of justice to transfer this case to theist&tD
Court for the District of Maryland, rather than dismiss Mr. Roland’s Compldiné Court
makes this determination based on several considerations.afirstigh Defendants argue that
this case should be dismissed for improper venue, they do not address whetheritigrsiaue
would be appropriate, let alone mention 28 U.S.C. § 1406, or offer any reason for the Court to
depart from the typical practice of transferring a case for improper vexther than dismissing
it. SeeDefs.” Mem. Supp. at 6. Second, given the years of litigation in Maryland pre¢bing
case, as wellsathe fact that this action has been pending in this Court for nearly a year, the Cour
finds that itwould be more efficient and economical to transfer the case to the District of
Maryland, rather than force Mr. Rolandpi seplaintiff, to refile andre-serve his Complaint
in another District Seel4D Charles Alan Wright, Arthur R. Miller & Edward H. Cooper,
Federal Practice & Procedure § 3827 (3d ed. 2015) (“District courts are algddikeder
transfer rathedismissakhanif it would be more efficient or economicalto doso....").
Finally, the Court finds that there would be no prejudice to either party in orderizgséer.
Defendants have previously engaged in litigation relevant to this action instieti»f

Maryland and Mr. Roland states in his opposition brief that “[n]otwithstanding” his venue

11



argument, he “does not object to a transfer of this case to a Federal Coaryiand.” Pl.’s
Opp. at 20.

Accordingly, tie Court willtransferthis case to the U.S. District Court the District of
Maryland pursuant to 28 U.S.C. § 1486 The Court does not reach the remainder of

Defendants’ arguments in support of their motion to dismiss.

IV. CONCLUSION
For the foregoing reasortbe Court will deny Defendants’ Motion to Dismiss (ER#.
5) and transfer this case to the U.S. District Court fobDlis&rict of Maryland An order

consistent with this Memorandum Opinion is separately and contemporaneously issued.

Dated: December 14, 2015 RUDOLPH CONTRERAS
United States District Judge
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