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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAVON T. WALKER,
Plaintiff,

Civil No. 15-00055(CKK)

V.

DISTRICT OF COLUMBIA

Defendant

MEMORANDUM OPINION
(SeptembeBO, 2017)

Plaintiff, Shavon Walkeris a formeremployee of the District of Columbia Public Schools
("DCPS”), which is an agency of thBefendant, theDistrict of Columbia (the “District”or
“Defendant). Plaintiff, who is African Americanfiled suit against Defendant, alleging that
Defendant (1) violated the District of Columbia Whistleblower Protection A&XC WPA"); (2)
discriminatedand retaliated against her on the basis of race, in violation of Titlef hecCivil
Rights Act of 1964, 42 U.S.C. § 200@e seq (“Title VII”) ; and (3) retaliated against her for
engaging inactivity protectedunder the Rehabilitation Act of 1972, 29 85.C. § 700et seq.
("Rehabilitation Act”) and the Americans with Disabilities ACtADA”) , 42 U.S.C. § 12106t
seq. Presently before the Court is Defendant’d][Motion for Summary Judgment.

Upon consideratiorof the parties’ submissioristhe relevant legal authorities, and the

record as a whole, the Court finds that Plaintiff has raised a gesauesof material fact as to her

1 The Courts consideration hafscused on the following documeraad their attachments
Def.’s Mot. for Summ. Judg., ECF No. BDef.’s Mot”) and the Mem. of P & A in Support of
Mot. (“Def.’s Mem?), ECF No. 543; PIl!s Oppn and Mem. of P & A in Opm to Defs Mot.
(collectively,“Pl.’s Oppn”), ECF No. 60; Defs Reply to Pls Oppn (“Def.’s Reply), ECF
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claimsunder the Wiistleblower Protection Act and for retaliationder Title VI, but not forracial
discriminationor retaliation under the ADA or the Rehabilitation AdAccordingly, the Court
shall GRANTIN-PART and DENYIN-PART Defendant’s [8] Motion for SummaryJudgment.
Specifically, the Courtshall grant Defendant’s Motion for Summary Judgment with regard to
Plaintiff's racialdiscrimination clainmpursuant to Title VIlandher claim forretaliation under the
ADA andthe Rehabilitation Agtbut shaldenyDeferdant’s Motion for Summary Judgment with
regard to Plaintifs claim under theD.C. Whistleblower Protection Act anter claim for
retaliationunder Title VIL

. BACKGROUND

A. Factual Background?

As a preliminary matter, this Court notes timathe Backgroundsection of Plaintiffs
Opposition Plaintiff notesthat“[ a]ll facts in this background statement are drawn from the
District's statement of undisputffdcts] if those facts are indeed undisputed, and otherwise from
Ms. Walkefs accompanying stament of genuine issues and statement of countervailing’facts
without providingany cites to eithgparty s datement of material fact$l.’s Oppn at 11 n.1.

Nor does Plaintiffs argument in her Opposition provide cites to the statementtefialéacts or

No. 63; PI.s Mot. to Compel, ECF No. 24; Jt. Report to the Court regarding stiatlst oo
Compel, ECF No. 37.

2 The Court shall refer to DefenddsitStatement of Material &ts(“Def.’s Stmt”), ECF No.54—

4, or directly to the record, unless a statement is contradicted by imgffPla which case the
Court may cite to Plaintifé Statement of Genuine Issues and Countervailing Facts, ECFno. 60
1, ECF No. 661, which reponds to Defs Stmt.(“Pl’s Resp’) and proffers countervailing facts
(“Pl’s Countervailing Fat). Defendants response to Plaintif Statement of Genuine Issues
and Countervailing Facts, which replies ttsHResp(“Def.’s Reply) and to Pls Countevailing
Facts(“Def.’s Resp’), ECF No. 633, may also be citedyhere appropriate.



to the record evidence in this case. RatR&intiff's Opposition to the Motion contains several
narrative discussions by the Plaintiff, whigteimmaterial to the resolution of issues in this

Motion.3

Plaintiff's [60-1] Statement of Genoe Issues an€ountervailing Facts is fiftpine
pages in lengthandher response to the District’'s Statement No. 4 consists of numero
references to batesampedprageghatwere produced to the District bohly provided in part to
the Court as ExhibD to Plaintiff's Opposition.Plaintiff’s first countervailing “fact” (out of
178) is not a fact but a narrative that spaightand onehalf pages and includes numerous facts
and citations tdatesstamped documentmany of which have not be@noduced as exhibits to
the Plaintiff's Opposition and aredteforenot part of the recordvailable tathis Court for
purposes ofletermining Defendant’s Motioh.Local Civil R 7(h)(1) permitsthe noamoving
partyto submit a statement of facts beliewedbe genuinely disputefut those facts must be
“concisé and shall include specific “references to the part of the recoetireh” to support the
statement SeeL.CvR 7(h)(1) (emphasis addedplaintiff's lengthychronology of events,
presented as the first Countervailing Facies not comply with LCvR(h)(1)and is therefore
stricken The parties were warned in this Court’s March 11, 2015 Scheduling and Pexcedur
Order that “[tlhe Court strictly adheres to the dictates of Local Rilg"that statements of fact
must be “short and concise” and that “the Court may strike papers notfarrogy” with its

rules. Scheduling and Procedures Order, ECF No. 11.

3 Defendant notes that Plaintiff hisot [] cite[d] to any specific statement that she either
identified in her countervailing statement of facts or that neaed by the District in its
statement of material undisputed fadcsd therefore|it appearshat Plaintiff expects the

District, as well as the Court, to sift through the voluminouatsfahe has raised to determine the
relevance to or probative value of those facts to the issues befourt! Defs Reply at 2.

4 Exhibit D is a“represerdtive sample of Plaintiff' s “written communications.Def.’s Stmt.
5.



Furthermore, sthe District of Columbia Circuit Beemphasized, “[Local Civil Rule
7(h)(1)] places the burden on the parties and their counsel, who stréamdiar with the
litigation and the record, to crystallize for the district colt thaterial facts and relevant
portions of the record.'Jacksorv. Finnegan, Henderson, Farabow, Garrett & Dunn&dl
F.3d 145, 151 (D.C. Cir. 1996) (citiffgvist v. MeeseB54 F.2d 1421, 1425 (D.C. Cir. 1988)h
the instant cas®laintiff's Statemenbf Genuine Issueand Countervailing Facis unhelpful to
the Court in setting forth the required background as certain keyraateng to the¢iming and
substance of Defendant’s alleged retaliatory conduct are not containeid,ther doPlaintiff
and Defendanalways effectively distinguish between events tbak place while Plaintiff was
at McKinley Technical High Scho¢fMcKinley”) or at ShawGarnett Patterson Middle School
(“Shaw™), or both or cite to the correct portions of the recoAtcordingly, contrary to its
preferred practice, the Court shallseme instances cite directly to the exhibits on which the
parties rely in their briefing rather than to their statementsadérial facts.

Plaintiff, who is AfricanAmerican,wasemployedas a Special Education teacher at
McKinley beginningin 2005 Def.’sStmt. 1. In her capacity as a Special Education teacher,
Plaintiff worked with high functioning autistic students. Def.’'m&t] 2.At the beginning of the
20112012 school year, Plaintiff was transferred to Shaw as a continugegbpduation
teacher. Def. Stmt.  10. Plaintiff was informed that the autismrgorogt McKinley was
changing and that Shaw needed a special education teacher. Def.’s Stmt., 1fL9ALGhaw,
Plaintiff was assigned to teach a sgihtained class of iflectually disabled studentef.’s
Stmt. § 13. She worked there until her employment was terminat@dgust 8, 2013. Def.’s

Stmt. 742.



1. Plaintiff's Time at McKinley

During her time at McKinley, Plaintiff made complaints about the sthalleged
failure to provide special education students with required services onmcdationghat
fulfilled their individualized education prograni3ef.’s Reply T 4. More specifically Plaintiff
raisedcomplaints regardingnappropriate class sizesdgroupings of studentsot being able
to obtainresourcesincluding textbooks and classroom materials, and the support needed to
teach effectivelyand inadequate working conditions, including operating out of a ctassro
the girl's locker room gdcent to the school's theatddef.’s Reply 1 4,5. Plaintiff claimed
that she was denied certain assistive technology devices, a white boardlamokisethat she
needed for her students. Def.’s Stmt. R8intiff admittedhoweverthat she did ot know
what[resources and suppodiher[teachersfequested or received at other schools. Def.’s
Stmt. 1 53In fact, when asked whether the services were being provided at other schools,
Plaintiff testified that “[she couldn’t] speak to that because [slas|wt at those schools.” Def.’s
Stmt § 52. Nor could Plaintiff speak to whether or not the purported laels@firces was due to
budgetary constraints at the schoDkf.’s Reply § 30;seeDef.’s Mot.,Ex. 4(Pl’s April 4,
2016 Dep) at 53:212.

Plaintiff also complained about not being atadeparticipate in certain training programs.
Def.’s Reply 1 6.Plaintiff testified that she believed there was a racial elerndahttdecision
regarding who would receive trainingeePl.’s Mot., Ex. A (Pl.’sDec. 22, 2015 Dep. at 62-
126:8, 1311-132:10 133:5134:5, 134:24136:5, 136:2a137:7.} Plaintiff did not however

know whether only one teacher received the training that she was allegedly dedistie did

5 Defendarits Exhibits are numbered while Plaintiffexhibits are lettered.



not know whether other blad¢kachers were trainedseeDef's Mot., Exhibit 1 (Pl.’s Dec. 22,
2015Dep) at 121:12123:14°% According to Plaintiff, “the only reason why [she knew the
[white] teacher received the training] [was] because [she] had regular conversationsmvith
SeeEx. A, Pl.’s Dep. at 125120 Plaintiff's allegationghatthe denial of trainingvasracially
motivated is unsupported by Plaintiff’'s own statememtsch are inconclusive as to who
received training.

Similarly, Raintiff noted“different matterns of treatment” with regard to teachers in the
autism cluster program whelnet teachers attended meetings#,she was unable to identify the
schools or teachers. Def.’s Stmt. 1 19. Nor did Plaintiff kne@Artthividualized Education
Program (fEPS) of the students of th€aucasiarteachers, and admittedly, all she knew was
from what she saw at the meetings that took place and conversations shthhexdentified
minority teachers. Def.’'s Stmt.{f20,21. On November 7, 2010, at a meetingith Colleen
Koval, the citywide head of DCPS’s autism program, Ms. Koval thredtemhave Plaintiff
“written up.” Ex. 1's Dep.at 60:4-60:22wherePlaintiff states that Ms. Koval threatened to
write her up for a “taskhafl wasn’t completed in an electronic databasegf.’s Mot.,Ex. 2
(May 16, 2014Amended Charge of Discriminatipat 1. On November 23, 2010, Plaintiff
received a written reprimand by McKinleysincipal, David Pinder. Def.’Reply{ 3 Def.’s
Stmt. § 33Ex. 1 at 60:49. When aked whether the reprimand was the result of her raising
concerns about lack of resources, Plaintiff testified that “I don’t kwbyw[Ms. Koval] - | can’t
speak to why it was influenced, | just know that it happened.” Bk62:3-15. Plaintiff does

notassert thathis reprimand had any effect on her employnordtherwise

® Def’s Ex. 1 and Pls Ex. A are both excerpts from PlairitsffDecember 22, 2015 deposition.
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In September 2011, Plaintiff was transferred to Sh&wef.’sStmt. { 10. According to
Mr. Pinder, Ms. Koval recommended that Ms. Wakkéransfer from McKinley to Shaw
because Shaw needets. Walker'sskill with autistic students. Pl.’s Stmt. § 1Blaintiff admits
that “she was told that they needed additional support at ShaweavBdtibol, [t|hey needed to
reallocate funds at the timeney didn’t have a special education teacher who could oversee . .
.Students with . . . an intellectual disability at Shaw Middle Schodlso they needed someone
to cover the classroom.Def.’s Stmt. T 11.

2. Plaintiff's Time at Shaw

At Shaw, Plaitiff was assigned to teach intellectually disaldedientsas opposed to
working withstudentsn the autism programDef.’s Stmt. § 13 Plaintiff's transfer to Shaw did
not affect her teacher licensing. Def.’s Stmt. { B&intiff ended uplsotaking extrastudents
from another clasand thesstudentgpresented different disabilities from her intellectually
disabled students. dd’s Stmt. § 12Pl.’s Stmt. § Z. Plaintiff concludes that she was given
additional work in relation to a neminority teacher

After her transfer to Shaw, Plaintiff continued to make complaints abeudgack of
resourcesvailableto implementthe requirements dferstudents’ IEPs. Def.’s Stnff.14.
Plaintiff indicated that “[¢uring the 201412 and 20123 school years at Shaw Middle School,
resources, teaching caseloads and training opportunities were allocagedliynbetween white
and minorityteachers.”SeeDef.’s Mot.,Ex. 5(Pl.’s Answers and Objections taterrogatoies),
Answer to Interrogatorg. Plaintiff contendgurtherthat she made a protected disclosure by
joining in a grievance with several other Shaw teachers concerning school safetg@ard pr

discipline. Def.’s Stmt. § 17



At a February 15, 2012 IEP review meeting, Plaintifbinieda student’s parent and
attorney that the student was not receiving appropi®Reervices Pl.’'s Stmt. § 3. @ March
12, 2012, the ShawssistantPrincipal told Plaintiff that teacher®ald “not share any new IEP
information with thgstudent’s]attorney prior to the meetirig.Pl.’s Stmt. {4; Pl.’s Opp’n, Ex.
K (Mar. 12, 2012 amail from Shaw Assistant Principal DeMatthewdlaintiff). In aMay 27,
2012 email to Mr. DeMatthewsPlaintiff asserédthat “information about [her] classroom and
[her] studentsprogress as it pertains to [her] classroom should be topics [shekean f
discuss.” SeePl.’s Opp’n Ex. L (5/27/2012 email from Shavon Walker to David DeMatthews
Plaintiff testified tha{sometime] after the IEP meeting, she noticed that éamluationgwenf
down significantly’ andshe was subject t@onstantmicromanagingj and put on a “leave
restriction” and she was told to “follow a certain protocol if [she] wanted to kxkee.” See
Pl’s Opp’n,Ex. B (Pl.’s Apr. 4, 2016Dep) at 66:14-68:1.

On June 13, 2012, Plaintiff received a poor performance review, whichesdpedalvas
inconsistent with two other evaluations providederby the Special Education Master
Educdors at the Central District OfficeDef.’s Stmt. { 32PI.’s Stmt.|| 7; Ex. A at 107:1108:4.
Plaintiff's low evaluatiorplaced a “step holddn her pay. Pl.’s Stmf] 9.

During the 2012013 school yeaR laintiff filed five complaints witlthe Labor
Management and Employee Relations DivisiddMER”) of DCPS dated: October 11, 2012;
December 7, 2012; February 15, 2013; April 10, 2013; and May 20, 18 .Stmt.{ 21.
During that school yeaRlaintiff was alleged to have fraudulently compleaedEP for a
student and submitted it as a finalized documents in EasylEP, the Hagenaent system.
Def.’s Stmt. 1 35. An investigation was initiated into theptaint about Plaintiffsaalleged

fraudulent activity. Def.’s Stmt. { 3'Because Shawas closingat the end of the 2012013



school yearall staff had to secure new employment elsewhBef.’s Stmt.  38.Plaintiff
securecdan offer ofemploymentrom Ludlow-Taylor Elementary School for the 202814
school year. Def.’s Stmt. § 38eEx. 5, Answer to Interrogatory No. 1®).’s Opp’n,Ex. H
(Details of Plaintiff's July 4, 2013 offer of employmdrtm Ludlow-Taylor Elementary
Schoo). After the investigation was completed, a review board ddd¢mésrminate Plaintiff's
employment wittDCPS, effective August 8, 2013, before she commenced employment at
Ludlow-Taylor Elementary Saool. Def.’s Stmt. { 41, 42.

B. ProceduralHistory

On or about June 19, 2012, Plaintiff filed a Charge of Discrimingtidhargé) with the
Equal Employment Opportunity CommissifteEOC’). Def.’s Stmt. | 44Def.’s Mot, Ex. 8
(June 19, 201Zharge of Discrimination In that Charge, Plaintiff identdd the following
grievances from Naamber17, 2010through Jund.3, 2012
a. On Septembe?, 2011, Plaintiff was involuntarily transferred to Shaw Middle Schoas a
Special Education Teach&utism.
b. On November 17, 2010, Colleen Koval, the Sgdfdaucation Autism Program Manager (PM)
for DC Public Schools (White), told her in aftmeeting, in front of herpeers, that she was
going to be written up.
c. On November 23, 2010, Plaintiff received a written reprimand.
d. In August 2011, she waenied her request for school resources she needed.
e. On April 10, 2012, she was placed on an unwarranted leave restriction.
f. On April 25, 2012, she was given a letter of reprimand.
g. On or about June 13, 2012, she was given apedormance review which wasconsistent

with two other evaluations provided by the Special Education Masters



Educators at the Central District Office.
Def.s Stmt.  45.

Onor about May 16, 2014, Plaintiff amended her EEOC Charge of Disctiomnna
Def’s 1 46; Ex. 2. In that Amended Charge, Plaintiff identified tHeviahg additional acts of
allegedracial discriminatiorfrom October 2012 through December 2012:
a. [I]nequitable distribution of workloads, resources, and access &spimfal development
opportunities among the races.
Plaintiff also identified additional acts of racial discriminatamfollows:
b. During the period Februa®013through Augus2013 she participated in anunexpected
investigation regarding[a] [alleged]fraudulent IEP, and that thedocumentation regarding the
investigation became part of her personnel file
c. She received a low performance evaluation score because of the lack of dmextided to
her on future tasks.
Plaintiff identified additioml acts of retaliation a®llows:
d. In April 2013, she was suspended with no paymedigence and dereliction afuties.”
e. In April & May 2013, she was not paid for all meditzdve taken despite providimgedical
notes.
f. In July 2013, she reoeed a letter stating that her overall performance evaluation fitve
entire school year is not within an acceptable range to receive a pay increase.
0. In January 014 her administrative appeal to the Chancellor regarding heperformance
evaluation scores was denied.

h. In March 2013, she was suspended for three days.

" Def’s Stmt. § 45, which is admitted by Plaintiff, summarizes the EE@@agrces.
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I. The IMPACT process was violated when her performance was not properly rated.
J]. On August 8, 2013, she was notified that her employment was terchinate
Def’s Stmt.47; Pl.s Resp{ 478

Plaintiff filed a lawsuit in the Superior Court of the Distia¢tColumbia on December
15, 2014. ECF No.-1. OnJanuary 14, 2015, this case was remduwethis Courtfrom the
Superior Court of the District of Columbia. PlairsfiComplaint alleges one countviolation
of the DC WPA, one cout of racial dixriminationand retaliationin violation of Title VII, and
one count of retaliation for engaging in protected activity under ¢mailitation Actand the
ADA. SeeAmended ©mpl, ECF No. 11.

While discovery was pending in this case, Plaintiff filed a motiocotapel against the
District on November 6, 2016, wherein she identified all the desgoproduced ypthe District
on which she requested court interventioBeePl.’s Mot. to CompelECF No. 24requesting
information regarding training opportunities and support and benefitiglaleaio Plaintiff and to
comparable DCPS employees in Interrogatories N@3. 3he motion to compel was referred to
Magistrate Judg&. Michael Harvey, who set a Dexmber 9, 2015 status hearioig the motion
On December 10, 2015, Magistrate Judge Harvey directed the parties tgditg aotice with
the Court, . . . articulating what, if any, issues raised in plasiifiotion to Compel [Dkt. 24]
remain followirg the defendantsubmission of amended resposigeplaintiff s documents
requests and its recent production to plaintiff of additional naddéeafter entry of the protective

order’ SeeDecember 10, 2015 Minute Order.

8 Defendant again summarizes the claims in the Amended EEOC charge.

° The Court includes a discussion about the Plaistiffotion to compel because it is relevant to
Plaintiff’ s claim for racial discrimination.
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On January 27, 2016, the partisd a Joint Report regarding the status of the motion to
compel, which indicated that Interrogatory No. 7 had been resoltddterrogatories No. 5 and
No. 6 were still unresolved or only partially resolved. The Ristlaimed that it had “fully
amswered the interrogatorig¢s and 6]as revised by Ms. Walker” and asserted that while Plaintiff
alleged that answers were deficiesite hd not demonstrated any deficiencgeeloint Report
to the Court regarding the Status of the Motion to Contp@FNo. 37,at 6. Accordingly,
Magistrate Judge Harvey set a February 16, 2016 hearing on the remssaieg) identified in
the parties’ Joint Report.

In a Minute Order following the February 16, 2016 hearing, Magistrate JudgeyHa
stated that “[b]y agreement of the parties reached at the hearingjalgf@nas to] provide
amended responses to a revised version of plaintiff’s internogmt® and 6 0 or before
February 23, 2016, which, if defendant complies, plaintiff agreesesiilve her motion with
respect to those two interrogatories as well.” February 16, 201ié/drder. Magistrate Judge
Harvey further noted that once defendant had peavaimended responses to interrogatekjes
5, and 6 and document request 31, “plaintiff agrees that all issues raised motion to compel
will be resolved with the exception of her request that defendant patifptalegal fees and
expenses incurdein bringing the motion.”ld. Plantiff did not raise any issues about any
contested discovery thereafter, even at the time she filed her matieedo which was granted
in part in a [4647] Memorandum Opinion and Order.

On July 1, 2016, this Couissued an Order finding that the parties had resolved all
discoveryrelated issues, including those concerning “Defendant’s answetaintiff's
interrogatories,” and Plaintiff made no objection to that Or&sreJuly 1, 2016 Order, ECF No.

46. Nordid Plaintiff indicate there was any outstanding contested discowsy the parties

12



appeared before the Court, on September 8, 2016, to set a briefing séhedisigositive
motions. SeeSeptember 8, 2016 Minute Order.

After the close of discoveripefendant filed its Motion for Summary Judgmenhich is
now fully briefed and ripe for resolutiorbeeDef.’s Mot

[l. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that thrergenuine
dispute as to any material fact and the movant is entitled to judgeeniatter of law.” Fed.

R. Civ. P. 56(a). The mere existence of some factual dispute is¢resutfbn its own to bar
summary judgment; the dispute must pertain to a “material” factAccordingly, “[o]nly
disputes over facts that might affect the outcome of the suit under thnguayvlaw will

properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). Nor may summary judgment badmbbased on just any disagreement as to
the relevant facts; the dispute must be “genuine,” meaning that ther&ersisficient

admissible evidence for a reasonable trier of fact to find for themuvant. 1d.

In order to establish that a fact is or cannot be genuinely disputed, anpsttya) cite to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evidera@® support of its position, or (b) demonstrate that the
materals relied upon by the opposing party do not actually establish ske@@bor presence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory asserti@rmsafi/iithout any factual
basis in the record cannot create a genuine dispute sufficiemvieessummary judgmentSee
Ass'n of Flight AttendartS8WA, AFLCIO v. Dep't of Transp564 F.3d 462, 4666 (D.C. Cir.

2009). Moreover, where “a party fails to properly support an assetiact or fails to properly
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address another party's assertobfact,” the district court may “consider the fact undisputed for
purposes of the motion.” Fed. R. Civ. P. 56(e).

When faced with anotionfor summaryudgment the district court may not make
credibility determinations or weigh the evidence; instead, the evidemsteb@ analyzed in the
light most favorable to the nemovant, with all justifiable inferences drawnharfavor.

Liberty LobbyInc., 477 U.S. at 255. If material facts are genuinely in dispute, ospungid

facts are susceptible to digemt yet justifiable inferences, summary judgment is inapprepriat
Moore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009). In the end, the district court’s task is to
determine “whether the evidence presents a sufficient disagreementite sedpmission to a
jury or whether it is so orsided that one party must prevail as a matter of ldviberty Lobby
Inc., 477 U.S. at 25562. In this regard, the neamovant must “do more than simply show that
there is some metaphysical doubt as to the material"fAdtgsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986); “[i]f the evidence is merely colorable, or is not
significantly probative, summary judgment may be granteitbérty LobbyInc., 477 U.S. at
24950 (internal citations oitted).

In recognition of the difficulty in uncovering clear evidence of dimegratory or
retaliatory intent, the district court should approach summagneat in an action for
employment discrimination or retaliation with “special cautioAka v. Wah. Hosp. Ctr.116
F.3d 876, 8790 (D.C. Cir. 1997)yacated on other ground$56 F.3d 1284 (D.C. Cir. 1998)
(en bang. Be that as it may, the plaintiff is not relieved of her burdenppart her allegations
with competent evidenceBrown v. Mills 674 F. Supp. 2d 182, 188 (D.D.C. 2009). As in any
context, where the plaintiff would bear the burden of proof on a disgo&sue at trial, then at

the summary judgment stage she bears the burden of productiorgteatkespecific facts
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showing thathere exists a genuine dispute requiring trRiicci v. DeStefan®57 U.S. 557
(2009). Otherwise, the plaintiff could effectively defeat the “@murpose” of the summary
judgment device-namely, “to weed out those cases insufficiently meritoriowsarrant . . .
trial”’—simply by way of offering conclusory allegations, speculation, agdraent. Greene v.
Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999).
[ll. DISCUSSION

A. Plaintiff's Claims of Racial DiscriminationPursuant to Title VII

Title VII of the Civil Rights Act makes it unlawful for any empgtr to“fail or refuse to
hire or to discharge any individual, or otherwise to discriminatmsigany individual with respect
to his compensation, terms, conditions, or privileges of empdoy, because of such individual's
race, color, religion, sex, or national origimd2 U.S.C. § 2006&(a)(1). Where there is no direct
evidence of discrimination, Title VII claims are assessed purst@arthe burdesshifting
framework set forth by theupreme Court irMcDonnell Douglas Corp. v. Gregd1l U.S. 792,
80203 (1973). Plaintiff has the initial burden of proving by a preponderance oévence a
prima faciecase of discriminationTo allege grima faciecaseof discrimination, a plaintifmust
show that shéis a member of a protected cldsthat she"suffered an adverse employment
action,”and that‘the unfavorable action gives rise to an inference of discriminatigoussef v.
F.B.l, 687 F.3d 397, 401 (D.C. Cir. 201@juoting Stella v. Mineta,284 F.3d 135, 145 (D.C. Cir.
2002))

Once the plaintiff has made@ima faciecase,“the burden shifts to the defendaiat
articulate some legitimate, nondiscriminatory reason for the [emglolynaction that is
challenged]? Wiley v. Gassman 511 F.3d 151, 155 (D.C. Cir. 2007) (quotiMecDonnell

Douglas 411 U.S. at 802).Once an employer has proffered a nondiscriminatory reason, the
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McDonnell Douglasburdenshifting framework disappears, and the court is left to determine
whether the plaintiff has put forth enough evidence to defeat thadkafts proffer and support a
finding of discrimination. Brady v. Office of the Sergeant at ArrB20 F.3d 490, 494 (D.C. Cir.
2008);Woodruff v. PetersA82 F3d 521, 530 (D.C. Cir. 2007).

At the summary judgment stage, courts may consider plaiapffima faciecase evidence
presented by the plaintiff to rebut the emplogexplanations for actions taken, and any additional
evidence of discrimination that the plaintiff might proff@ee Hamptow. Vilsack 685 F.3d 1096,
1100 (D.C. Cir. 2012)see Hamilton v. Géiher, 666 F.3d 1344, 1351 (D.C. Cir. 2012) (noting
that, to avoid summary judgment, a plaintiff need not submit evidémesr and abovethat
necessary to rebut the emplogestated reason) (quotation omitted) plaintiff’s disagreement
with or disbelief n employets explanation cannot alorigatisfy the burden of showing that a
reasonable jury could find that the empldgesisserted reason was not the actual reasonhat
the employer intentionally discrimired against the plaintiff on a prohibited li®% Burton v.
District of Columbia 153 F. Supp. 3d 13,58 (D.D.C. 2015).

In the instant case, there is no dispute that Plaintiff, who isakfrAmerican, meets the
first requirement of heprima faciecase because she is a member of a protecssl cl

With regard to the second requiremegpigintiff must demonstrate that steuffered an
adverse actionSeeEvans v. Sebeliug16 F.3d 617, 619 (D.Cir. 2013)(noting that an adverse
action is a prerequisite for a Title VII claim) (citisgewart vAshcroft352 F.3d 422, 426 (D.C.
Cir. 2003));Patterson v. JohnsoB05 F.3d 1296, 1298 (D.CCir. 2007)(“Liability for
discrimination under Title VIl requires an adverse employment agtiqiting Brown V.
Brody, 199 F.3d 44645255 (D.C.Cir. 1999). For purposes of Title VII discrimination claims,

“[a]n ‘adverse employment actiois ‘a significant change in employment status, such as hiring,
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firing, failing to promote, reassignment with significantly drént responsibilities, or a decision
cawsing significant change in benefits. Douglas v. Donovarg59 F.3d 549, 552 (D.CCir.
2009) (quotingraylor v. Small350 F.3d 1286, 1293 (D.CCir. 2003)). ‘An employee must
‘experience[ | materially adverse consequences affecting the wwndtions, or privileges of
employment or future employment opportunities such that a reasdanablef fact could find
objectivelytangible harm. 1d. (quotingForkkio v. Powell306 F.3d 1127, 1131 (D.Cir. 2002)).

The D.C. Circuit has cautionedath“not everything that makes an employee unhappy is an
actionable adverse actidnRussell v. Principi257 F.3d 815, 818 (D.Qir. 2001). Indeed, in this
respect,“courts are notsuperpersonnel department[s] that reexamine[ ] an entity's business
decision[s].” Stewart,352 F.3d at 429quotingDale v. Chicago Tribune Co797 F.2d 458, 464
(7th Cir. 1986)).

1. Sorting outPlantiff’s Claims of Discrimination

Plaintiff s Amended Charge of Discriminatibighlights two acts of discriminationone
relating to inequitable distribution of workloads, resources, and admesprofessional
development opportunities and the other relating to the investigato a*fraudulent IEP. See
Ex. 2. PlaintiffsAmended Complaint addresses discrimination erbésis of racén Count Two
but does little to enlighten this Court iasncorporates by reference Paragrapfbland only
Paragraph 14pecificallyaddresses an alleged racial disparggarding denial of supports and
benefits, including training, materials, workspaces and divief responsibilities.See generally
Amended ComplIn her OppositionPlaintiff alleges that Defendant discriminated against her on
the basis of racm “two respects first, by withholding of resources and supports, aadondoy

assigning Rintiff “a disproportionately difficult case load at Shaw relative to the vgpieeial
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education teacherPl. s Oppn at 501° Plaintiff does not assert that there wasial discrimination
regarding the investigation into the alleged fraudulent IEP, anddiogty, that issue has been
conceded by Plaintiff?It is well understood in this Circuit that when a plaintiff files anagiion
to a dispositive motion and diksses only certain arguments raised by the defendant, a court may
treat those arguments that the plaintiff failed to address as coricddedkins v Womeés Div.
Gen. Bdof GlobalMinistries 284 F. Supp. 2d 15, 25 (D.D.C. 2003) (citFQIC v. Bender127
F.3d 58, 6768 (D.C. Cir. 1997) Stephenson v. Co23 F. Supp.2d 119, 121 (D.D.C. 20G#jd,
98 Fed. Appx. 8 (D.C. Cir. 2004Accordingly, the Court will review Plaintif§ claim for
discrimination as set forth in her Opposition.

Plaintiff claims that“Ms. Koval forced out minority autism program teachers,
including by making their work lives difficult by withholding necessaasources and suppaits
Pl’s Oppn at 50. Plaintiff contends that she hsropounded discovery designigd] elicit
information that would show that minority and Romnority teachers within the autism program
were supported in disparate fashion during Ms. Kevanure [but] [t]o date, despite promises to
provide the requested information, the District has never produtdel.its Oppn at 12. Plaintiff
suggests that this alleged nproduction of discovery makes‘firematuré for the Court td'even
consider [this] questioh.Pl’s Oppn at 50. The Court notes that the deadline for completion
of discovery in this case was April 18, 201&eeMarch 18, 2016 Orel, ECF No. 44

In light of the recordn this case, the Court finds thalaintiff haswaived any argument
related tathe insufficiency othe Districts discoveryresponsebecauseshe repeatedly failed to

raise this issuevhen she was before this Cquristead waiting toaiseit in heropposition to the

101n citing the pleadings, the Court references the page number assighedgdtronic Cases
Filing system.
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pending Motion. Furthermorewhile Plaintiff referenced~ed. R. Civ. P. 56(d) and (e) in her
Opposition the Court notes thate provides no affidavas required bfRule 56(d), and thus, any
request under Rule 56(d) should be denide Convertino v. U.S. Dept. of Justié®4 F.3d 93,
99-100 (D.C Cir. 2012) éxplaining that a Rule 56(d) affidavit must outline the particulas fet
movant intends to discover and describe why such facts are necegpéain wly the facts could
not be produced in opposition to summary judgment, and show thatnfiwenation is
discoverable). Accordingly, the Court rejects Plairgiffuggstion that it is premature to consider
Plaintiff’s claim of racial discriminatiobased on the factual predicate set forth above.

Plaintiff claims that shéwas assigned a disproportionately difficult caseload at Shaw
relative to the white special education tea¢hand this constitutes disparate treatment. sPI.
Opp n, at 50. Plaintiff asserts that she wagpected to teach several students, not intellectually
disabled, who were transferred into her class for reading instnifotim the class of tf@éaucasian
special education teacheand she'asked for training to help her teach her students, but only the
white special education teacher received training, leading her to beliewhdratwas a racial
element to the training and caseload distrdoutiecisions. PIl.'s Oppn at 1415. The Court now
turns to whether Plaintiff has met the second requirement for sstiabliaprima faciecase for
race based discrimination

a. Does PlaintiffEstablish arAdverseEmploymentAction?

It is well-established that an adverse employment action must involve “a sagific
change in employment status, such as hiring, firing, failing to pi®meassignment with
significantly different responsibilities, or a decision causirgignificantchange in benefits.”
Burlington Indus Inc.v. Ellerth, 524 U.S742,761(1998) The Supreme Court BBurlington

Northernprovided an objective standard for what constitutes an “adverse empiogaten,”
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first explaining that such action must be matemnot trivial and second, adopting a flexible
standard because retaliation often depends upon the comteshe particular circumstances.
Burlington N. & Santa Fe Ry. Co. v. Whitl8 U.S. 53, 68 (2006)5cealsoNiskey v. Kelly

859 F.3d 1, §D.C. Cir. 2017)“Prohibited discrimination . . . is not rigidly confined to ‘hirings,
firings promotions, or other discrete incidents.”) (quotihgicomb v. Powell433 F.3d 889, 902
(D.C. Cir. 2006). What is necessary to establish an adverse action is that the employee

“experience materially adverse consequences affecting the termsjarmadit privileges of

employment or future employment opportunitsegsh that a reasonable trier of fact could find

objectively tangible harm.’Douglas 559 F.3dat 552 (internal quotations omitte(@mphasis
added).

In the instant case, Plaintgfclaim ofdenial of training oportunities desnot constitute
anadverseemploymentactionwith regard to her claim for racial discriminatioRlaintiff
provides nadetails abouthetype of training she was presumably denied or whether the lack of
any suchtraining would have materially affected her employmafthen alleging
discrimination, @nial of a training opportunity can constitute an adverse employmeon,acti
“but only if the denial materially affects the plaintiff's pay, lgyob title, responsibilities,
promotional opportunities, and the likeSanta Cruz v. Snqw02 F. Supp. 2d 113, 127 (D.D.C
2005) see alscEdwards v. EPA456 F. Supp. 2d 786 (D.D.C. 2006)“[T]o be adverse, the
denial of a travel or training opportunity must have a discernible, asegpo a speculative,
effect on the terms, conditions, or privilege®oé’s employment.”)Plaintiff proffers no
evidencan support of her claim that denial of trainihgd any discernible effect on the terms or
conditions & her employmetn Therefore, there are no facts to support an adverse &mation

purposes of provinger prima faciecase.
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Similarly, Plaintiff's claim that she was not allocated certaisourcesloes notise to
the level of aradverseemploymentaction as“such common workplace shortfalls, without
more, are not the kinds of problems that Title VIl was intended to rein€thsey vMabus
878 F. Supp. 2d 175, 185 (D.D.C. 201s2e Allenv. Napolitang 774 F. Supp. 286, 203
(D.D.C. 2016)finding that a énial of additional resources and support does not qualify as a
material adverse action where plaintiff “could have benefitted” from}heA lack of resources
and increased workloads dfemiliar complaints in virtually every workplace and every
industry, but they do not give rise to a discrimination claim under Title”VRattigan v.
Gonzales503 F. Supp. 2d 56, 73 (D.D.C. 20038¢ also Clegg v. Ark. Dept. of Co#96 F3d
922, 929 (& Cir. 2007) (finding that a denial of access to needed employment tools and denia
of training did not meet the standard for establishing an adverseyamngait action).

Nor doesPlaintiff’'s claim that heworkloadwas disproportionate to that of the Caucasian
teacherise to the level of an adverse employment ackis purposes of pursuing a racial
discrimination claim under Title V]las she has set out no facts to suppattttie distribution of
work was racially motivated:Changes in assignments or wendated duties do not ordinarily
constitute adverse engyiment decisions if unaccompanied by a decrease in salary or work hour
changes.”Mungin v Katten Muchin & Zavj4d16 F. 3d 1549, 15567 (D.C. Cir. 199Y, see
alsoBowdinv. Clough 658 F. Supp. 261, 82 D.D.C. 2009 (finding that plaintiff did not state
a claim for discrimination based on being “given extra taskslation to his female
counterparts in part because “the tasks among ailvfirtiers] vary according to their skill and
experience”)Rattigan 503 F. Supp. 2d at 73.

In this particular case@nyassignment of extra wofils to rise to level o&d materially

adverse employment action because such actinstitute a “petty sligh{ ] or minor
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annoyanck] that often takgs] place at work and that all employees experienéaiBuchon v.
Geithner 743 F.3d 638645 (&h Cir. 2014)(quotingBurlingtonN., 548 US.at 68)

Accordingly, the Court concludes that Plaintiff has failedeémdnstrate the existence of any
materially adverse employment action in support of her claimafgal discrimination, and thus,
she has not madepgima faciecase.

b. Discriminatory lrient

Even asumingarguendathat Plaintiff'sdisproportionate workload and lack of training
could be construed as adverse adiétaintiff would stillneed to demonstrate thatthvas
motivatedby a discriminatory intentin her Opposition, Plaintiff points to nothing in the record
before this Court to suppaaih allegation of discriminatory intent. In her deposition, RAf&int
testified that, while at Shaw, she wasked to absorb the caselbad a nonminority teacher
for reading instruction. Pl.’s Countervailing Fact § 26; Ex. A atlI8&517:8 The students sent
to Plaintiff's classroom came from an inclusion class, whiteshedents were sedfontained,
and they presented different didaies from her intellectually disabled students. Pl.’s
Countervailing Fact 1 27; Ex. A at 11714, Plaintiff testified that she “had to get very creative
with how [she] was going to structure [her] program in order to providetefe instruction.”

Ex. A at 1D:17-121:11.Plaintiff testified that she had five of her own students, who had
intellectual disabilitiesand this numbeincreased t@pproximatelyeleven students whehe
additional students came in for reading instructigm. A at 117:20-117:22; 119:318. Plaintiff
testifiedthat she waShelping out this . . Caucasian teacher with her caseldadthoughthat
teacher could have taught because she had time in her schedule at 119:19120:5. Raintiff
knewthat the kids hé “very challenging behavidrand“since [she] typically tend[s] to be good

with classroom management, [she]édw that's why they actually asked [her] to help because
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[the other teacher] wasn't effective in that area” and it was “no big dealsénd them oover,
they will be with her for the rest of the timeEx. A at 20:6-120:12.Plaintiff opined that the
different levels impeded her ability to teach effectively. PI's Gewailing Fact § 28; Def.’s
Resp. 1 28; Ex. A at 120:4121:11.

Plaintiff assertedhereforethat she asked to be trained to help her students but only the
white teacher received training, which led her to conclude that there waalalkatient to the
decision. Pl.’s Countervailing Fact § 29; Def.’s Resp. R8intiff's satement isinsupported
by her deposition testimony that she did not know whether the teachenoeféwas the only
teacher who received trainimog whether other black teachers were train€eeEx. 1 at 122:4
123:19 see alsdEx. A at 125:1-20(wherePlaintiff testified that the only reason she knew that
the Ms. BakefCaucasianhad received training was because she had conversations with her).
Plaintiff relies on her own opinions afalls to cite to any competent evidence to support her
claimtha any denial of training or additional work that she was given was atethby any
discriminatory intent or is in any way linked to her race.

Similarly, assuming tha®laintiff's denial of resources could be construed as an adverse
action, in her Opposon, Plaintiff points to nothing that supports her claim thatority autism
teachers were denied resources and supports that were provideeninoaoty autism teachers
Plaintiff testifiedthat the basis of her race complaint is that she “saw the patterns of treatment
with different teachers throughout the autism cluster program wieattended the meetings”
but she could not identify any of the schools or teachers. Ex. 1 a®&f.’s Stmt T 19
Plaintiff further testified that all she kw was what she saw from the meetings and her
conversations with minority teachdyat provided only a conclusory assertion with no details

Def’'s Stmt.  21Ex. 1 at 43:820. Plaintiff conceded that she did not know about the IEPs of
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the white teachers so she could not speak to whether their resources maichepg tieeds.
Ex. 1 at 43:80; Def.’s Stmt. § 20Conclusory statements made by a Plaintiff that are
unsubstantiated by facts in the record “come within an exception to (leé}mat “statenents
made by the party opposing a motion for summary judgment must beéeatesgrue for the
purpose of ruling on that motionGreene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999) “Absent
supporting facts-and [Plaintiff] provided none-a jury would ben no position to assess her
claim. ... Accepting such conclusory allegations as true, therefore, would diedeatntral
purpose of the summary judgment deyiadich is to weed out those cases insufficiently
meritorious to warrant the expense of iy jtrial.” Id.

Plaintiff testified that before Ms. Koval came to McKinley in 20R&intiff would
request resources through Ms. Vicki who was able to get her resourcesctaasmossibleut
once she left that's when resources were not provided in either diresstimyol or the autism
cluster program.” Ex. 1 at 29:43:14. Plaintiff didhotask Ms. Vicki for everything but relied
on some things to be fulfilled by the principal. Ex.Bat2032:1. Plaintiff was “under the
impression that [her] solol was supposed to also include [her] on the budget.” Ex. 1 atl91:4
Plaintiff did not know how money was divided up in the school budgetlid she know how
her program was fundedEx. 4 at 53:2126, Ex. 1 at 29:1618. Plaintiff has failed to
demonstratéhat a trier of fact could infehat any denial of resources was motivated by any
discriminatory intent ois in any way linked to her raceAccordingly,because Plaintiff has not
demonstrated any discriminatory intent with regard to hematdiracial discrimination,

summary judgmerghould be granted in favor of Defendanttbis claim.
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B. Plaintiff 's Retaliation Claims

Plaintiff makes claims for retaliation pursuantTide VII, theADA, and the
Rehaliitation Act.!! More specifically, Plaintiff claims that she was subject to retaliatiuter
Title VII for protesting against the alleged disparate and adverse éngasine was accorded
because of her race, and for advocating on behalf of persons withitsksalvhich is a legally
protected activity under the Rehabilitation Act and the AOAe Court notes that Plaintiff
briefing on her retaliation claims in her Opposition is deficierafarsas it incorporates by
reference her argument regarding her Whistleblalsems, thereby leaving the Court to try to
divine andpiece togethePlaintiff' s protected activitiesvith anymateriallyadverse actionshe
reliesuponin order toproveherprima faciecase'?

1. Retaliation under Title M|

Title VII contains an antretaliation provision that makes it unlawful for an employer to
“discriminate against any of his employees or applicants for empiaymebecause he has
opposed any practice made an unlawful employment practice by this stevarapecause he

has made a charge, testified, assisted, or participated in any nraanenvestigation,

11 A retaliation claim is independent of a discrimination claim iasaé an employee may bring
a retaliation claim even when the underlying discrimination claim is unsuttdesShilders v.
Slater, 44 F. Supp. 2d 8, 23 (D.D.C. 1999).

12 More specifically, Plaintiff contends that “[b]ecause the analysisehtirms Ms. Walker
sustained in response to her prégeccivil rights activities overlaps the discussion [ ] with
respect to the DCWPA, [ ] we therefore will not repeat [that an&R/94.’s Opp’n at 45.
Unfortunately, the Plaintiff's Whistleblower claim analysed not clearly and concisely tie her
claimed protectedctivity to specific adverse actions that have been alleged nor does it contain
citations to the record before this Court.
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proceeding, or hearing under this subchapter. 42 U.S.C. §-30@p3o prevail on a claim of
unlawful retaliation under Title VIIjthe plaintiff mustallege that she engaged in activity
protected by Title VII, the employer took adverse action against hetharmployer took that
action because of the employgerotected conduét.Walker v. Johnson798 F. 3d 1085, 1091
92 (D.C. Cir. 2015) ¢iting Hamilton, 666 F.3cat 1357)

Similar to discrimination claims under Title Vikhereallegations of retaliatioare not
based on direct evidence, as here, the Court must follow the aforememficDednell Douglas
burdenshifting framework with plaintiff first carrying the burden of demonstrating pema
faciecase.“To establish @rima faciecase of retaliation based on circumstantial evidence, a
plaintiff must show that (1) she engaged in statutorily prodemtéivity; ) she suffered a
materially adverse action by her employer; aé)da(causal link connects the tWwdoak v.
Johnson 798 F.3d 1096, 1107 (D.C. Cir. 2015) (internal quotation marks omitted) (quoting
Solomon v. Vilsack’63 F.3d 1, 14 (D.C. Cir. 2004)If, after the plaatiff proves heiprima facie
case, the defendant proffers a legitimate, nondiscriminatory reasib® ¢ballenged action,
summary judgment in favor of defendant is appropriate if thdagme fails to rebut defendast
reason.See Hernandez Pritzker, 741 F.3d 129, 133 (D.C. Cir. 2013) (noting thte ‘ central
guestionin [the] case is whether [the plaintiff] has produced sufficient eceléor a reasonable
jury to find those reasons were but pretexts for retalidjigguotingMcGrath v. Clintorn 666
F.3d 1377, 1383 (D.C. Cir. 2012))).

a. Protected Activities

Plaintiff asserts that she filed five EEO complaints with LMERrduthe 20122013
school yearin which she allegednter alia, racial and differential treatment discrimination.

Pl’s Countervailing Fact 1 21; Ex. N, Deposition of Erin KimberlyiDepo. Ex. DC 121t is
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well-settled that Title VII protects informal, as well as formal, compdaof discrimination.”
Richardson v. Gutierrez77 F. Supp. 2d 22, 27 (D.D.C. 20059g generallyVoodruff 482

F.3d 521(fiing anEEOC complaint is a protected activityDefendantconcedes that Plaintiff's
EEOgrievances are protected activiti€seeDef.’s Mot. at 13 n.1 (“[N]or does [the District]
argue that Plaintiff's grievancese not protected activities.”Accordingly, for purposes of a
claim for retaliation under Title VII, Plaintiff has satisfieettftequirement oéngaging ira
protected activity

b. Adverse Actions

Adverseactions within the context of a retaliation claim encompass a “broader siveep
actions” than in the context of a discrimination claiBaloch v. Kempthornes50 F.3d 1191,
1198 n.4 (D.C. Cir. 2008¥ee also Pardd<ronemann v. Donovar®01 F.3d 599, 61@.C. Cir.
2010) (“The question of the ‘adversity’ required for an ‘action’ to balietory naturally
depends on objective differences between the conditions before arttiefigrallenged
action].”). With regard to retaliation claims, actionable adverse actions are “not litnited
discriminatory actions that affect the terms and conditions of emplatyinet instead may
extend to harms that are not workplaetated or employmenelated so long as “a reasonable
employee would have found the chaied action materially adverseBurlington N, 548 U.S.
at64, 68 “In the retaliation context, instead of requiring a significant changenployment
status to constitute adversity) action is adverse if it would have ‘dissuadeceasonable
worker fom making or supporting a charge of discriminatiorCfowley v. Vilsack236 F.

Supp. 3d 3260.D.C. 2017) (quotingBurlingtonN., 548 U.S. at 68)
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Review of thePossibleAdverseActions in thisCase

As previously noted, Plaintiff has not set fottle adverse action(s) that allegedly support
herretaliation claimsthus, leaving it to this Court to flesh auhich materiallyadverse action
could have resulted from her claimed protected activity,rmgefthe iming of both The
Court begins it analysis ohateriallyadverse actiorhat might applywith regard to Plaintiff's
retaliation claimdy examiningthe adverse actions that are cettedand cotestedby the
Defendant First,the District concedes that Plaintiff's termination was an adverse actlotiain
a suspension from work without pay is an adverse action. Def.’'sdi@8 n.1. The District
argues that the following actions are not adverse actiph®laintiff's trarsfer from McKinley
to Shaw in September 201(2) reprimands, includinghe November 17, 2010 threat of a wxite
up by Ms. Koval and the November 23, 2010 reprimand by Mr. Riadexell as the April 10,
2012 leave restriction and the April 25, 2012 repirich (3) the claim that during the period
October 2012 through December 2012, Plaintiff experienced “inequitaibtédodiion of
workloads, resources, and access to professional development opiesramong the racés
(4) receipt of low performance duation scoresand(5) being subject to an investigation
regarding a fraudulent IEP Upon a review of the record in this case and the applicable case
law, the Court makes the following findings about each of thkksged‘adverse actions.”

Plaintiff's Transfer from McKinley to Shaw

Plaintiff was hired in 2005 as a special education teacher. Def.’s StmtVfhen she
was transferred to Shaw, she continued as a special education teachen albgferent school

with children with differenspecial education needs. Def's Stmt. 1 2, 10,"{Mhether a

13 Whether the frauduledEP investigatioris an adverse action will be considered in the context
of Plaintiff s claim for retaliation under Title VII, under the subheadingwestigation and
Termination
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particular reassignment is materially adverse depends upon the canuessbf the particular
case, and should be judged from the perspective of a reasonable persoteaintiffés position,
considering all the circumstancesBurlington N, 548 U.S. at 71 (citin@ncalev. Sunflower
Offshore Serv., Inc523 U.S. 75, 81 (1998)Here, Plaintiff's transfer from McKinley to Shaw
entailed a change from being a special education teachetawdpot autistic children to being a
special education teacher who taught intellectually disabled children.

Plaintiff claimsthat she was “forced to take on heavier work responsibilities” but being
asked to handle heavier work responsibilities does not necessarilyamptjverse actiorSee
generally Morales v. Gotbaum?2 F. Supp. 3d 175, 1200 (D.D.C. 2014).As previously
notead, Plaintiff admits that “she was told that they needed additiangl@t at Shaw Middle
School, [t]]hey needed to reallocate funds at the time, they didvét dagpecial education
teacher who could oversee students with . . . an intellectual disability at Shaw Middle School
and so they needed someone to cover the classroom.” Def.’s Stmg4] Moreover,

Plaintiff’'s previously cited testimony indicates tlsdte felt that because she had good classroom
management skills, they asked her to help out another less exgerieacher by taking on extra
work. Ex. A at 120:2120:12.

Accordingly, Plaintiff's transferfrom McKinley to Shawdoes not constitute a materially
adverse action. “While a transfer can be ‘advefgbde new position requires ‘significantly
different responsibilities,”here, Plaintiff's position at Shaw required the same or similar
responsibities as her position at McKinleyHernandez v. Gutierre 850 F. Supp. 2d 117, 122
(D.D.C. 2012) (citingHolcomb v. Powe|l433 F.3d 889, 902 (D.C. Cir. 2006nternal citation

omitted).
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November 2010 hreat of aWrite-up, Whitten Reprimand, and April 2012Actions

Plaintiff's deposition testimony indicated that she was writteroufaftask that wasn't
completed in an electronic databas®éf.’s Stmt. § 3; Ex. 1 at 600118; Ex. 2 at 1Plaintiff
does nofurther elaborate on tidovember 201@hreatened reprimand asdbsequenivritten
reprimandand the Court will not speculate as to the substance of the reprifth&ed Baloch
550 F.3d 1191, 1199 (finding two letters of counseling and an official lettepamand
insufficient todemonstrate an adverse action where the letter lacked abusive language and
contained only jowelated criticism) Stewart v. Evan275 F.3d 1126, 1136 (D.C. Cir. 2002)
(finding preparation and issuance of formal report, without “witlaalaitional disciphary
action such as a change in grade, salary, or other benefits” whicbtdid any way affect
[plaintiff's] job performance ratings or the conditions of hep&yment” was not an adverse
action);Herbert v. Architect ofthe Capitol, 766 F. Supp. 289, 77(D.D.C. 2011) (written
reprimand insufficient for finding of adverse action where reprardid not contain abusive
language or affect the employee’s pay, grade, or working condititm#is case, there is no
evidence that the reprimand contairsy abusive language as opposed tegddted criticism,
northatit lead to any tangible consequencasd as such, it does not rise to the level of a
material adverse action.

Plaintiff's deposition testimony is the only evidence tR&intiff proffers in support of
the effects of her April 10, 2012ave restriction SeeEx. B at 66:268:11 (describing the steps
she had to take in connection with a leave requedtiding providing doctor’s notesd calling
someone to report when she would be absdtiaintiff does not allege that her medical leave

requests were denied, and thus, her allegations about defendant’ssrémuastdical

¥ No copy of the written reprimand is included in the record befdseGourt.
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documentation are not adverse actions. “Actionable retaliation claimsiéesllto those where
an employe causes ‘material adversityot ‘trivial harms,” and the plaintiff must still suffer
some objectively tangible harnWileyv. Glassman511 F.3d 151161(D.C. Cir. 2007) see
generally Aldrich v. Burwell197 F. Supp. 3d 124, 133 (D.D.C. 201§ (finding that close
scrutiny or monitoring of an employee’s whereabedtsithout more—does not rise to the
level of a materially adverse retaliatory actiomlaintiff does not contend that this leave
restrictioncaused her any objectively tangible harRiaintiff does not address the April 25,
2012 reprimand in her Opposition, aratardingly, the Court finds that neither the April 10,
2012 leave restriction nor the April 25, 2012 letter of reprimaobtitutes an adverse action.

Inequitable Distributia of Workload and ResourcBssed orRace

Plaintiff claimed that during the period of October 2012 to Dece@®&2 she
experienced an “inequitable distribution of workload, resources, andsaogaofessional
development opportunities among the racd3ef.’s Stmt.  47a. The Court has already
analyzed this claim in connection with Plaintiff's allegation istdmination and determined
that this claindoesnot rise to the level of an adverse acti@tause Plaintiff failed to proffer
evidence in support of this claim, instead relying solely on her awalgsionsSeeGinger v.
District of Columbig 527 F.3d 1340, (D.C. Cir. 2008) (affirming summary judgment for the
defendant where “[plaintiffs’] allegations of retaliation [werehclusory, vague, and for the
most part unsubstantiatedTaylor v. Small350 F.3d 1286, 1296 (D.C. Cir. 20qaffirming
grant of summary judgment in favor of employer whdistrict court found no adverse
employment action becaup&intiff failed to provide evidence of her alleged change in
workload; Greerev. Dalton 164 F.3d 671 (D.C. Cir. 1999 (affirming dismissalsummary

judgment where “[plaintiff's] claim of retaliation rest[ed] entyreipon a conclusory
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representatidhwithout proffering supporting facts because “[aJccepting such ceagju
allegations as true. .would defeat the central purpose of the summary judgment device”);
Alford v. Defense Intelligence Agen&p8 F. Supp. 2d 164, 174 (D.D.C. 2012) (granting
summary judgment because “no reasonable jury could conclude frantifPanaked,
conclusory allegations of retaliatory motive that Defendant’s &skezasons were in fact
pretext for unlawful retaliation”)ordon v. Beers972 F. Supp. 2d 28, (D.D.C. 2013) (finding
that plaintiff failed to make oygrima faciecase of retaliation because her unsubstantiated
conclusory statements “failed to establish the requisite causal netwuselm her protected
activity” and Defendant’s allegedly adverse actions).

Performance Evaluations

Plaintiff alleges thaherperformance was not properly evaleg Def.’s Stmt. | 47i.
Plaintiff also claims thatluring the period of February 2013 through August 2013, she “received
a low performance evaluation score because of the lack of direction providexdao future
tasks.” Def.’s Stmt. 1 47dn this case, the record is completely devoid of any evideziagng
to the aforementioned employment evaluations, which are vagfehgnced in Plaintiff's
EEOC Charge, and thus, they need noubdneraddressed by the CourBee alsdWalker v.
Johnson 798 F.3d 1085, 10934 (D.C. Cir. 2015) (finding that grfoyee’s opinion that her job
performance deserved a higher rating was insufficient, by itsedfjgport inference that her
supervisor had a racially discriminatory motive in making her pedoace evaluation).

Suspensions

Defendant does not specifigabddresshe remainingllegedadverse actions set forth by
Plaintiff. The Court notes thawo additionalalleged adverse actioase mentioned by Plaintiff

in her Statement of Countervailing Faatgl admitted by the Distriet- Plaintiff received a
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three day suspension without pay on March 29, 2013, which was later redndadive day
suspension on May 17, 2018hich was later rescinded. Pl.’s Countervailing Facts {1683
PL’'s Opp’n, Ex. | (Mar. 8, 201&Pitts Dep) at &2:5-63:10 Pl.’s CountervailingFacts {1 164.67,
Ex. | at 65:D-67:12. Where a suspension is proposed butaabtially servedcourts have been
unwilling to find adverse action8Baloch 550 F. 3d at 119%ee Whittacke#24 F.3dat 647
(“[A] suspension without pay that is never served does not constiteteévarse employment
action.”). Accordingly,while thefive day suspension was rescinded and thus would not
constitute an adverse action, there is an issue of fact about whether ariytipestitreeday
suspension whout paywasserved and as sudine Courtleavesstandingthe question as to
whether tlis suspension couldonstitute a materially adverse action for purposes of Plaintiff's
retaliation claims, assuming Plaintffoffersa connectiorbetween her protected activity and
this suspension.

c. Investigation and Termination

In this case, the Court finds that the investigatida Plaintiff's allegedfiling of a
fraudulent IERresulting in the subsequent termination of her employmeninaterially adverse
action. In proceeding on her retaliation claim under Title Rljntiff's protected activity was
thefiling of five EEO complaintgdatedOctober 11, 2012 through May 20, 20%8th LMER.
The EEO complaints were filed against /endre and Ms. Dykstra on claims ioter alia,
differential treatment, discrimination and retaliatid®eePl.’s Opph, Ex. N (Pitts April 18,

2016 Dep. Exs.), DC 1DC 16.

Plaintiff claims that the resulting adverse action was the investigation intddvgdl

filing of a fraudulent IEP.According to the Plaintiffduring winter break in December 2042

January 2013, Mr. Gendre and Ms. Dykstra reported the action taken hyffRFd@iDecember
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20, 2012 to “finalizé M.W.’s IEP absent a meetindPl.’s Opp’n at 36. This triggered an
investigationof Plaintiff's actions by DCP#&at commenceth January 201&ndresulted in a
March 2013 investigative report thaasdeemedy DCPS’s (fice of General Counsel as
“insufficient” with “revisions needed Pl.’s Countervailing Fact § 13B}.’s Opp’n, Ex. | (Pitts
Dep. Exs.)Ex. 22(Investigative Repo)t Thefinal Investigative Report was completed ume
12, 2013, andt was determiad to be legallpufficient to support the allegations against
Plaintiff. Pl.’s Countervailing Fact 1 143, 14@n August 8, 2013, Ms. Pitts issued a letter
terminating Plaintiff's employment. Def.’s Stmt. { 42.

A review ofPlaintiff's Statement of Cauervailing Facts relating to the investigation into
the allegedly fraudulent IEiRdicates thaPlaintiff raiseggenuineissuesegarding (1) the
manner in which the investigation was conducted, including butmiéd to allegations
regarding certaievidence was not considereohd (2) whether the discipline that was imposed
on Plaintiff; i.e., termination of employmentyas outof-line with discipline imposed inther
cases that were considered by the Distri&tePl’s Countervailing Facts 12, 113, 118-121
130, 131, 139, 14042, 147, 174171, 173, 178,78 Consequentlythe Court finds taPlaintiff
has proffered enough evidence for a reasonable trier of fact tdhéihdite has established a
materially adverse action for purposeguodving herprima faciecase on her claim for
retaliation pursuant to Title VII.

d. Causality

To demonstrate causality in the Title VII context, “traditional @ptes of butfor
causation” apply, and the plaintiff must show “that the unlawfulieti@n would not have
occurred in the absence of the alleged wrongful action or actions of theyerip Univ. of

Texas Sw. Med. Ctr. v. NassaB3 SCt. 2517, 2533 (2013). “The causal connection
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component of the prima facie case may be established by showingelemhployer had
knowledge of the employee’s protected activity, and that the advessmpel action took place
shortly after that activity.”Mitchell v. Baldrige 759 F.2d 80, 86 (D.C. Cir. 1985 this case,
Ms. Pitts, who served as DCPS’s director of Labor Management andyaegRelations from
March 2012 to October 2015, and wastbe review panel participating in the decision to
terminate Plaintiffs employment, was awaf Plaintiff's EEO complaintsandMs. Dykstra, the
Assistant Bncipal at Shaw, and Mr. Gendre, Shawrtecipal, were also aware of the
complaints, as they were named therddh.s Countervailing Facts { 1a®4. “[T]emporal
proximity between an employee’s protected activity and her erapsogdverse action is a
common and often probative form of evidence of retaliatioifdlker, 798 FE3d at 1092.
“[C] ases that accept mere temporal proximity between an employer’s knowledgeeamuted
activity and an adverse employment action as sufficient evidence ofitatsaktablish a prima
facie case uniformly hold &t thetemporal proximity must bavery close’” Clark Cty. Sch
Dist. v. Breeden532 U.S. 268, 273 (200{per curiam) (quotation omitted).

In the instant case, there can be no disthagtemporal proximity establigscausality
as Plaintiff filed her EEO complaints with LMER on: Octald&012; December 17, 2012;
February 15, 2013; April 10, 2013; and May 20, 2013, and the investigatitotine fraudulent
IEP, whichstarted in January 2013, resulted in a report in Ma@13, which was amended and
reissued in June 201@/hile the Defendant did not officially terminate Plaintiff's eoyphent
until August 2013, that delayas attributable to Defendant and no explanation for the delay was
provided. SeePl.’s Countervailg Fact I 150 Accordingly,a reasonable trier of fact could
conclude that Rintiff has met her burden of provingpama faciecase based on her proffered

evidencewith regard taher protected activitgnd the materially adverse actipdue tothe
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tempaal proximity between the twoDefendant does natrguenonretaliatory justification for
its actions and as such, the Court finds that summary judgment on Plaintif\Viithetaliation
claim should be denied.

2. Retaliationunder theADA and the Rehabilitation Act

Plaintiff seeks to proceed against the District on a claim for astati under the
Rehabilitation Act and the ADA. Section 504 of the Rehabilitafionprovides that:

No otherwise qualified individual with a disability the United States . . . shablely by

reason of his or her disability, be excluded from the participan, be denied the

benefits of, or be subjected to discrimination under any program eit\acgceiving

Federal financial assistance or undey program or activity conducted by any Executive

agency or by the United States Postal Service.
Section 504, 29 U.S.@.794(a).

With regard to educational programs, the federal regulations imptelgeSection 504
require that students who haveailities be given equal access to public schools and receive a
“free appropriate public education” (“FAPE”) without regard to the natuseweerity of their
disabilities. 34 C.F.R. 8 104.33. Furthermore, a school districtrhafianative duty to
identify, locate, and evaluate all children with disabilities. F.I&. 88 104.32, 104.35.

The ADA prohibits public entities from excluding qualified individuaish disabilities
from participating in or receiving benefits of “the servicesgpams, or activities” of that entity.
42 U.S.C. 812132. The ADA retaliation provision states that: “No person shall disoate
against any individual because such individual has opposed any acttarepnaade unlawful by
this chapter or because such individual made a charge, testifietedssigarticipated in any
manner in an investigation, proceeding, or hearing under this cliapget).S.C. § 12203(a).

Courts frequently interpret the ADA and the RehabilitationtAetsame wayAlston v. District

of Columbia 561 F. Supp. 2d 29, 39 (D.D.C. 2008).
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Even though Plaintiff is not claiming a disability under either thedAID Rehabilitation

Act, she is entitled to proceed under those statutes under a claim ofioetal@eReinhardt v.
Albuquerque Pub. Schools Bd. of Ed®&@5 F.3d 1126 (10th Cir. 2010) (where plaintiff was
advocating on behalf of disabled students and brought a claim foatietgt Barker v.
Riverside Cty. Office of Edb84 F3d 821, 82§ 9th Cir. 2009) (a plaintiff who is attempting to
protect the rights of disabled people has standing to sue for etalisder the Rehabilitation
Act); Wright v. Compusa, Inc352 F.3d 472, 47{st Cir. 2003) (finding that an ADA plaintiff
need not succeed on a disability claim to assextadiation claim)

Because the test for retaliation under the ADA and theRétation Act was originally
developed in the context of employment discrimination, the standerdslated in employment
discrimination cases apphBee Alston561 F. Supp2dat 40; Mitchell, 759 F.2dat 86 (D.C.

Cir. 1985). To establish @rima faciecase of retaliation under either of these statutes requires
the plaintiff to show thashe (1) engaged in a protected activi{®) was subjected to an adverse
employment action; an(8) there was a causal link between the protected activity and the
adverse actionHamilton 666 F.3dat 1357;Woodruff 482 F.3cdat 529;Mayers v. Laborers’
Health & Safety Fund of N. Ap78 F.3d 364, 369 (D.C. Cir. 2007). Retaliation claims do not
protect an individual “from all retaliation, but from retaliatidrat produces an injury or harm[.]”
Burlington N, 548 U.Sat67.

a. Protected Activity

For purposes of proceeding with a retaliat@daim pursuant to the ADA and
Rehabilitation ActPlaintiff alleges thaheradvocacy on behalf dferstudents is the protected
activity. Pl’s Opp’n atd3. Plaintiff makes little, if any, efforhoweverto link herprotected

activity to a subsequent adverse action. Instekdntiff “respectfully refefs) the Court to the
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detailed listing in the analysis ofierDC WPAclaim], and in the accompanying statement of
genuine issues armbuntewailing facts, of the mayinstances in which Ms. Walker complained
about why th[e] lack of resources [was] preventieg from providing a FAPE to her students,
as required byhe[Individuals with Disabilities in Education AclDEA, as well as her other
complaints about IEP inmentation failures and safety issues at Shaw, and their sagmifi
(and disproportionate) impact upon her particularly vulnerable dtsitiéch Plaintiff relies on
her own conclusorgtatements$o support her claim that advocacy is a protected agtivithout
providing specific information as to when and where this advocacyredand what kind of
alleged adverse actions resulted from engaging in such advocacy.

The Court notes that not all activity a teacher undertakes on belhalf sppecial
education students constitutes protected activity; ratueh activity must go beyond merely
assisting special education studemksch is partof the teacher’s job dutiesit is clear from the
case law that protected activity does not include mere assistance of sgacation students,
but, rather, requires affirmative action in advocating for, or piiagediscrimination related to,
unlawful conduct by othersMontanye v. Wissahickdch.Dist., 218 F.App’'x. 126, 131 (&l
Cir. 2007);see alsReinhardt v. Albuguerque Pu$ch Bd. of Educ, 595 F.3d 1126, 1132 (&0
Cir. 2010) (agreeing with the Ninth and Third Circuits that attemptimgdtect the rights of
special education students is protected activity under the Rehallifadt); Falash v. Inspire
Academics, In¢.No. 14-cv-00223, 2016 WL 474517 &t *4 (D. Idaho Sept. 12, 201§ppining
that plaintiff's actions to ensure that special education studentss mesxd being met under their
IEPs and logging information to ensure compliawit@ reporting requirements was not

protected activity while advocating on behalf of the students was pdtactivity).
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BecauséPlaintiff has only provided this Court with vague narratives and congiuso
allegationgo support her claim that heopntiruing advocacys the protected activityinder her
retaliation claimandfurther, thatsuch advocacy is linked to some adverse actiorCthet is
again placed in the position of having to piece together the elsmERtaintiff’'sprima facie
case forher retaliation claim. écordingly to try to clarifythe type of advocacy that Plaintiff
engaged in on behalf of her students, @usirt has reviewed the Plaintiff's deposition excerpts
that were provided by the Plaintiff as exhibits to her Oppos#ubich is the only sworn
testimony by Plaintifbn recordsince no affidavit was provide The Court has also reviewed
Plaintiffs Countervailing Facts and citesdnyrelevantrecord evidence contained thereiss
such, the Court has found the followiegample of Plaintiff's advocacy that is supported by her
sworn testimonyas follows.

Plaintiff testifiedthat many of the students who were transferrirgjléaayers and she
made recommendations to them regarding her studémntsB at 655-15. The atirneys were
appreciative that she was “open and honéxsti'she knew she was going to get some “backlash
from the administrators.” Ex. B at 65:P@.

At a February 15, 2012 IEP review meeting, she informed the team eddhe
student’s parent and attorney) that a particular student was not receiapgrapriate level of
instruction. Pl.’s Countervailing Fact § 3; Ex. A at 105%:101° On March12, 2012, Shaw
Assistant Principal DeMatthews sent a memorandum indicating that:

From this point forward, special education teachers are not to cocateimith

attorneys or advocates in any way [ex]cept for scheduling meetinggufpose of the
meetng can and should be stated with attorneys/advocates. However, teacstenstm

151n connection with her Countervailing Fact, Plaintiff cifdss Oppn, Ex.J (Feb. 15, 2012
MDT Meeting Note¥, wherein it is notethat Plaintiff“expressed that she needs additional
resources to accommodate the children in her clasSrandfspoke to the inconsistencies in the
behavior supports within the schdol
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share any new IEP information with the attorney prior to the meddingct all
guestions, comments or a@mns to Ms. Douglas or myself.

Ex. K; seeEx. A at 106:D-22. Notably, this policy applied uniformly to all special education
teachers.

Plaintiff testified that at some poiafter that meetingjuringthatschoolyear,Shaw
Assistant Principal DeMatthews gave Plaintiff Iparformance evaluatioscores, which were
inconsistent with prior scores she had receiver. A at 107:11084. Plaintiff testified that that
evaluation did not “change the money at that point” because it wadcallatad at the end of the
school year based on an average of the scores. Ex. A at1MQ84t the end of thechoolyear,
Plaintiff had a “step hold” in her payEx. A at 108:182; Pl.’s Countervailing Fact 9.

Plaintiff complainedurther of being “micromanag[ed] by Ms. Douglas” and being
guestioned aboutehn health by Mr. DeMatthews after she took some sick leave, and thgn bein
asked to provide doctor’s notes and call Ms. Douglas’s cell phone ifahgaing to take sick
leave. Ex. B at 66:68:11; Pl.’s Countervailing Fact | 8.

From the record in thisase thediscrete instance éflaintiff's advocacy on behalf of her
students can be characterizedP&antiff reaching out to the lawyevho represented her disabled
student in an effort to facilitate and ensure the student’s receiptvafeseundehis IEP. These
actions go beyond the scope of mere assistance to her students, and Haynpff at odds
with her employer, DCPS, which is tasked with providing FAPE to studé&#such, Plaintiff's
advocacy could be construed as a protected activity for purposes of hatioetalaims under
the ADA and the Rehabilitation Act.

b. Adverse Action

To prove heprima faciecase Plaintiff nextneeds to tie this protected activity to a

resulting adverse action. Again, looking at the record in this casele¢gedbdverse actions

40



that followed Plaintiff's protected activity would be thenhanced” leave policy and
micromanagemerihat Plaintiff was allegedly subjected to by the Shaw administratibich
were previously considered by this Court herein and determined betadverse actiond hat
leaves only the issue of Plaintiff's receipt of low evaluatiomesdrom Assistant Principal
DeMatthews “[a]t some point in the year.SeeEx. A at107:1.

Plaintiff concedes that the low evaluation scores did not Aiayeémmediate effect on
her. Ex. A at 108:514. In general, unsatisfactory performance reviews and written
admonishments that contain no abusive language, but rathexigdbd castructive criticism
without tangible consequencgese not actionableSee Baloch550 F.3d at 119%ee also Weber
v. Battista 494 F.3d 179, 1886 (D.C. Cir. 2007) (evaluations were “adverse actions insofar as
they resulted in [plaintiff] losing a fancial award or an award of leavecause a reasonable
jury could conclude that such a loss could well dissuade a reasonable fnmrkenaking or
supporting a charge of discrimination(internal quotation marks and citation omitte@jown v
Snow 440 F.3d 1259, 1265 (11th Cir. 2006) (“A lower score on [the employee’s] parfice
evaluation, by itself, is not actionable. unless [the employee] can establish that the lower score
led to a more tangible form of adverse action, such as ineligibititgramotional
opportunities.”).

With regard tahelow evaluation scores, Plaintiff testified that “it’s interestiegduse if
you look at patterns, even going back to McKinley, like it staftstadng and then at some point
in the school year where tteés some behind the scenes, you know, friction going on for reasons
that I'm mentioning, the evaluation scores just like, plumimEk. A at 107:113. Plaintiff
further testified that she had received several prior evaluation seotws from central fice

and three from the administratersand with the two prior scores from Mr. DeMatthewsen
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the first one was good and the second one was low, she “[thought] theremweathsms going
on.” Ex. A at 107:14108:4.Plaintiff testifiedfurtherthatthe school calculated an average of all
scores to see if a teacher met the criteria and she thought she had a “stepheslgay at
Shaw. Ex. A at 108:89. Plaintiff could not recollect whether it was “from the firssecond
year.” Ex. A at 108:1822.

Plaintiff's testimony is thathe low evaluation scores received from Mr. DeMatthews at
some point may have led to a step hold at Shaw, but she was uncertaitnaloaiées, and
whether it was at Shaw, and if so, during which yddaintiff has notdlemonstrated thahe
evaluation scoregivenby Assistant Principal DeMatthewsaused tangible consequenceher
circumstanceso as to constitute a materially adverse action per the standard set forth in
Burlington N, 548 U.S. at 68,e., there wasn action that would “dissuade[ ] a reasonable
worker from making or supporting a charge of discrimination.” 548 U.S. gug8ingRochon
v. Gonzales438 F.3d 1211, 1219 (D.C. Cir. 2006))

Furthermore,n terms of tying together Plaintiff's February,2012 advocacwith her
allegedly consequent low evaluation s&prehich affected her cumulative evaluation sea@med
later contributed to a step hold in Plaintiff's pay at the endeostool year, there are problems
not only withthe tenuous natui the connection between the protected activity and resulting
adverse actiobut also with theproximity of the two. See Hamilton666 F.3d at 13538
(stating the Supreme Court has suggested that “in some instancesradhtlegeriod between
the protected activity and the adverse employment action may,sjaaldne, be too lengthy to
raise an inference of causation” but that the Supreme Court has nolisasthla brighiline
threemonth rule”);Clark Cty. Sch. Dist532 U.S. at 2734 (An adverse employment action

that occurs even three or four months after a protected activity ofteh ctose enough to
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suggest a causaloection). Accordingly, Plaintiff fails to make grima faciecase regarding
her claim for retaliation under the ADA and the Rehabilitation Act.

C. Plaintiff's Wh istleblower Claims

TheDC WPA protectsDistrict employees’ right to report waste, fraud, abuse of
authority, violations of law, or threats to public health oetsafvithout fear of retaliation or
reprisal. SeeD.C. Code § ¥615.5] et seqDC WPA claims are analyzed under a burden
shifting analyticaframework. Paynev. District of Columbia4 F. Supp. 3d 80, 886 (D.D.C.
2013) A plaintiff must demonstrate that he: (1) made a protected siselp(2) his supervisor
took or threatened to take a prohibited personnel action againstiing3) the ptected
disclosure was a contributing factor to the retaliation or priulpersonnel actioriTabb v.
District of Columbia 605 F. Supp. 2d 8989D.D.C. 2009)citing Crawford v. District of
Columbig 891 A.2d216, 218-19D.C. 2009). After the plantiff demonstrates these three
elementdy a preponderance of the evideritike burden shifts to the defendant ‘to prove by
clear and convincing evidence that the alleged [prohibited personnelj actuld haveoccurred
for legitimate, independent reasoeven if the employee had not’ made the protected
disclosure.” Bowyer v. District of Columbjar93 F.3d 49, 52 (D.C. Cir. 2015) (citing D.C. Code
8 1-615.54(b));seeWinder v. Erste905 F. Supp. 2d 183(D.D.C. 2012)discussing burden
shifting in DC WPA cases)If the defendant carries its burden, the burden shifts back to dlaintif
to show that the explanation was preteSte id.

To come within the framework of the DC WPA, the employee must makeoteqied
disclosure,” which is defined as:

any disclosure of information, not specifically prohibited atuge, without restriction to

time, place, form, motive, context, forum, or prior disclosuaglento any person by an

employee . . . including a di®sure made in the ordinary course of an employee’s duties
... to a supervisar a public body that the employee reasonably believes evidences:
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(A) Gross mismanagement;
(B) Gross misuse or waste of public resources or funds;

(C) Abuse of authority in connection with the administration of a pubbgiam or the
execution of a public contract;

(D) A violation of federal, state, or local law, rule, or regulatiomfaa term of a contract
between the District government and a District government contracicih wmot of a
merely technical or minimal nature; or

(E) A substantial and specific danger to the public health and safety.

SeeD.C. Code § 3615.52(a{6).

This Circuit has noted thdtin retaliation case$,] whether the employee plaintiff
engaged in a protected activity isfact specific inquiry.” Williams v. Johnsgn/776 F.3d 865,
870 (D.C. Cir. 2015) (citindhekoyan v. Sibley Int409 F.3d 414, 423 (D.C. Cir. 2005he
District of Columbia Court oAppeals has explained that a disclosure is protected under the DC
WPA if it reveals “such serious errors by the agency that a coneltt®oagency erred is not
debatable among reasonable peopWilburn v. District of Columbia957 A.2d 921, 925
(2008) (quotingVhite v Dept. of theAir Force, 391 F.3d 1377, 1382 (Fed. Cir. 2004)). To
determine whether an individual possessed a reasonable belief thatreusle@nstituted gross
misconduct, abuse, or were illegal, “the proper test is [whetaelikirterested observer with
knowledge of the essential facts known to and readily ascertainalile bynployeg¢could]
reasonably conclude that the actions of the government evidence f¥efalZirkle v. District
of Columbia 830 A.2d 1250, 12580 (D.C.2003)(internal quotation marks omitte(uoting
LaChance v. Whitel74 F.3d 1378, 1381 (Fed. Cir. 1999

In its Motion, Defendant argues that Plaintiff's disclosures glotgtr alia, the schools’

failures to provide adequate teaching resources and inadequate workingoseradé not
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protected disclosures pursuant to subsections (A) and (C) of D.C. Cdaa 3e815.52(a)(6),
relating to gross mismanagement and abuse of authditity.District argues further that with
regard to Plaintiff's disclosures, “the already public naturdefidleged disclosures makes clear
that they are not protected disclosures under the DC WPA.” Debtsdf129;seeDef.’'s Stmt.
28 (“It was “wellknown prior to Plaintiff's alleged disclosures that McKinley ahé8 had
budgetary constraints and often could not provide its teachelg]img its special education
teachers, adequate teaching materials and resouttes.”)

Plaintiff indicates howevethat she is proceeding pursuant to subsections (D) and (E),
relating to “violations of law” and “violations of federal lawgspectivelyt’ Pl.’s Opp’n at 30.
Plaintiff notes further that her protected disclosures are ndaetdno denial of resourceseded
to maintain an effective special education program but also m&u@.’s failure to implement
the students’ IEPs, in violation of the IDEA, and safety issuesat.SIAccordingly, because
the District assumed that Plaintiff was proceeding undesesttions (A) and (C), with
disclosures limited to claims of insufficient “resources,” @lillaintiff is actually proceeding
under subsections (D) and (E), with disclosures involving a defhiasources that relate to
fulfillment of the students’ IEPsna the District’'s compliance with the IDEA, and also to safety
issues at Shaw, the vast majority of arguments raised by the DisitgtMotion are not
applicable to Plaintiff's DC WPA claim.

In its Reply, the District characterizes Plaintiff's purpdrdisclosures aslvocag on
behalf of her students. Def.’s Reply at 4 (emphasis added). Thedadicsguestion here is

whether Plaintiff's disclosures are the kinds of revelations th&\[P@ is meant to protedn

18 This gatement was denied by Plaintiff.

17 plaintiff’ s Opposition erroneously refers to subsection (E) as relatingltation of federal
law, when (E) pertains to a substantial danger to public health ang safet Oppn at 30.
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this case, it is uncontested lnetDistrict that Plaintiff’'s purported disclosures about-non
compliance with the IDEA fit within subsection (D) of the DC WPA. Thetiizt does however
contest that Plaintiff's “complaints that management toleratednsafe school environment at
Shaw” rise to the level of protected activity because these compldotst involve violations

by management of local or federal law.” Def.’s Reply aCbncerns about school safety issues
do not necessarily fall within the “violation of law” or “violatiaf federal law” section(sjynder
which Plaintiffis proceeding, and therefore, thsueof whether these are protected disclosures
would best be left to a trier of fact to determirfdaintiff does not howevetemonstrate any
causalink betweerthese alleged protected disclosumedany prohibited personnel acticamd
thus this claim fails.

In contrast, his Court finds that Plaintiff's complaint about the District’swammpliance
with the IDEA fits squarely within the DC WRAAccordingly, Plaintiffs claims that students
were not receiving resources and services compatible with their IEPs andttlu® Dés
therefore not in compliance with the IDEA are protected disclosurgrifposes of the DC
WPA

In terms of showing that Plaintiff was sulfjed to an adverse personnel action, Plaintiff
again relies on a veritable laundry list of potential prohibit@gnnel actions interspersed with
extraneous facts that are not material to this issue. These allegduitpdopersonnel actions
include: (3 her involuntary assignment to Shaw, where she was tasked with avhedlyad;

(2) her performance evaluations at the end of the-201P school year, whereby she received a
step hold in her pay after she protested the restrictions on conamongwih counsel imposed

by Assistant Principal DeMatthews; and (3) a false report by Mr. @emdti Ms. Dykstra that
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Ms. Walker had prepared a “fraudulent IEP” that led to the terminatibarafmployment®

This Court has already analyzed and rejected thet#iio of these alleged prohibited personnel
actions herein, and the Court has also determined that the investigadiohe allegedly
fraudulent IEP, which led to Plaintiff's termination has beeearded to qualify as an adverse
action.

Accordingly, wih regard to Plaintiff's DC WPA claim, the remaining questioroteef
this Court is whether the protected disclosure was a contribatingr fto the retaliation or
prohibited personnel action. While the Plaintiff's protected dssole admittedly spanned
period of several years, it was not until the period of October 11,tR6dizgh May 20, 2013,
that Plaintiff filed her five EEO grievances with LMER, in which shenplained about
numerous acts of alleged discrimination and retaliation includh@glenial of resources that
made compliance with her students’ IEPs possible. These EEO grievaaciéisaly nhamed
Ms. Dykstra and Mr. Gendre, the two people who consequently repoaiatfP$ allegedly
fraudulent IEP activity, which triggered a Janua®l 2 investigation that ultimately led to the
termination of her employment.

“A plaintiff may show causation through direct evidence or circumistiaaxidence,
such as by showing that the employer had knowledge of the employae'stedoconduct and a
close temporal proximity between the employer’s knowledge and tleesadactions.Rattigan
503 F. Supp. 2d at 7%ee also Clayton v. District of ColumbR31 F. Supp. 2d 192, 203
(D.D.C. 2013) (finding twemonth period between employee’s protected conduct and adverse

action could be sufficient to show temporal causal connection).etAzw [a]n inference of

18 plaintiff also provides unnecessary commentary regafgimgmeetings’among school staff
prior to an IEP meeting without arguing that information about sucmpetings may be
construed as a protected disclosure.
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retaliation cannot rest solely on ‘temporalxoity’ (even it if is established) where the
opportunity for retaliation conflicts with the opponent’s explaitdence of an innocent
explanation of the eventJohnson v. District of Columhbi®35 A.2d 1113, 1120 (D.C. 2007);
compare Nunnally v. District of Columbia43 F. Supp. 3d 55, 722 (D.D.C. 2017) (finding
that Plaintiff sufficiently showed causation where one to two moragsaal between Plaintiff's
protected disclosures and alleged adverse employment actions amdi&efdid not dispute that
Plaintiff's supervisors were aware of her complaints, blog entrigdettiers to elected officials),
with Payne v. District of Columbia Governmern22 F.3d 345, 354 (D.C. Cir. 2013) (finding
that, without additional pertinent evidence, eight month gaywden protected activity and
alleged retaliation did not constitute “temporal proximity’ teapports a causal connection
between the two” and “[t]he fact that one event precedes another doegseif Evidence
causation.”). With respect to alleged retaliatory acts several monthseériom an employee’s
protected activity, “[the D.C.] Circuit has made it clear that there isrd jpatime where
temporal proximity becomes too remote, without more, to permitfarence of causation,” and
this andysis can apply similarly to an employee’s MIPA claims and her claims of retaliation.
Booth v. District of Columbias01 F. Supp. 2d 73, 79, 81 (D.D.C. 2010) (finding that “claims
premised on alleged retaliatory actions over four moaiftes plaintiffs’ protected activity do not
permit an inference of causation..JA]bsent additional evidence of causation, which is lacking
here, these claims must fail.”) (citidghnson 935 A.2d at 1120).

Here, the Defendants do not dispute that they were aware of the Ez@ngas Plaintiff
filed with LMER, and the subsequent January 2013 investigation triggered [iykktra’s and
Mr. Gendre’s report of Plaintiff's allegedly fraudulent IEP atyioccurred approximately three

months after the first EEO grievance that Plaintiff filed, andhiwitveeks after the second.
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Given the close temporal relationship between the Defendant’s kahgevid Plaintiff's
protected disclosures and the alleged adverséogmpnt action, the Court finds that Plaintiff
has shown sufficient circumstantial evidence to show causatiamtif?lhas met the burden of
proof necessarip prove heprima faciecase, and because Defendant hasattempted to
demonstrate that thavestigation and terminatiomould have occurred for legitimate,
independent reasons eveRiaintiff had not made the protected disclosgtemmary judgment
should be denied on this claim.
D. Exhaustion

Defendant asserts that Plaintiff's claims-geging August 19, 2011, which are
mentioned in Plaintiffs EEOC Charge, which was filed on June 19, 2d 2mended on May
16, 2014, should be barred for Plaintiff's failure to exhaust her astnative remediesThis
includes the November 10, 2010 threat to reprimand and the November 23, 204® writt
reprimand. The Court does not reach Defendant’s administrativasidraarguments with
respect to Plaintiff's claims pra@ating August 19, 2011. These claims have been dismissed on
the merits and accordingly, the Court need not resolve whether they are atgariapgdy
dismissed on the basis of administrative exhaustion, which isiematff’e defense and nen
jurisdictional. Boden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997) (“untimely exhaustio
of administrative remedies is an affirmative defens&i)is v. Bernanke630 F.3d 1031, 1034
(D.C. Cir. 2011) (“Title VII's exhaustion requirements are not @idasonal”).

The District argues th&tlaintiff's claimregarding the August 2013 withdrawalitsf
offer for her to work at Ludlow Elementary Schaohot actionable since it is not set forth in the
May 16, 2014 EEOC Charge. The Court finds the Distratgimentdisingenuous insofar as

the District was ceéainly on notice that Plaintiff, an employee of one D.C. public schbol w
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had an offer of employment from another D.C. public school had hdogaiterminated by
DCPS, and accordinglwithdrawalof thependingemploymenbffer followed.
V. CONCLUSION

Accordingly, the Court shall GRANIN-PART and DENYIN-PART Defendant’q§54]
Motion for Summary Judgment. Specificallhe Court shallgrant Defendant’s Motion for
Summary Judgment with regardRtaintiff's racial discrimination clainander Title VIland her
claim forretaliation under the ADAndthe Rehabilitation Act, but shall deny Defendant’s Motion
for Summary Judgment with regard to Plaintiff's claim under th@. DVhistleblower Protection
Act and for retaliation under Title VI

An appropriatéOrder accompanies this Memorandum Opinion.

DATED: September 30, 2017

/sl
COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE
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