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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHARON K. STEWART,
Plaintiff,

V. Civil Action No. 15-57(CKK)

FEDERAL COMMUNICATIONS
COMMISSION,
Defendant.

MEMORANDUM OPINION
(September 22017)

Plaintiff Sharon Stewars aWomen’s Outreach Specialisttine Office of
Communication Business Opportunities (“OCBQO”) at Heeleral Conmunications Commission
(“FCC”). Plaintiff contends that she was subjected to a hostile work envirofreestise& male
colleague in an adjacent cubieiewed pornographic images on his work computer. She also
alleges that her supervisors retaliated againstonéiting Equal Employment Opportunity
(“EEQ’) complaintsby removing one of her most substantive dutiestgrkenying her
bonuses.Plaintiff brings this lawsuit under Title VIl of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000ect seq Defendant has moved for summary judgment.

Upon consideration of the pleadinbte relevant legal authoritieand the record as a

whole, the Court shaGRANT-IN-PART and DENY¥IN-PART Defendant’s [41] Motion for

! The Courts consideration has focused on the following docurmardgheir attachments and/or
exhibits: Def.s Mot. forSummary Judgment, ECF No. §Def.’s Mot”); Pl's Mem. in Oppn

to Def’s Mot. for Summary Judgment, ECF No.(#PRI.’s Oppn”); and Def.s Reply in Support
of Mot. for Summary Judgment, ECF No. @Def.’s Reply). In an exercise of its discretiongth
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Summary Judgment. First, the Court grants Defendant’s motion and enters sumgragnjud
in its favor with respect to Plaintiff's hostile work enviroamt claim. This claim fails because
Plaintiff has not adduced evidence that the incidents of pornography viewing she complains of
weredirected at her, occurred becausé&ef protected statusr were intended to discriminate
against women more generall$econd, the Court grants Defendant’'s motiorsfonmary
judgment on Plaintiff's retaliation claims regarding her failure to weckonuses in 2012 and
2015. Plaintiff has not satisfied her burden of establishing that theetedratory reasan
Defendant has proffered for denying Plaintiff bonuses in thesaswerepretext for retaliation.
Finally, the Court will deny Defendant’s motion for summary judgment on Plamtétaliation
claims with respect to the alleged removal of Plaintiff's dutresacalled “Section 610
Reports.” Genuine disputes of material fact exist regarding whether thealevhtivese duties
constituted amdverseaction and whether Defendant’s proffered rationale far teenoval was
pretext for retaliation.
. BACKGROUND

A. Plaintiff 's Colleague Views Pornography on &/ork Computer

Beginning in 2009, Plaintiff observed her male co-worker, John Finnie, viewing
pornographic images on his office computer. Depo. of Sharon Stewart, ECF No.St&vaft
Depo?) at 69:5-7. Plaintiff and Mr. Finnie worked in adjoining cubicléd. at 283:11-15.
According to Plaintiff, she on several occasions walked by and “caught” Mr. ~ieweng the
pornographic imageskE.g, id. at 82:20-83:1. On some occasions, Mr. Finnie would click out of

the images when Plaintiff walked by; on others, he would be in a “deadlock stare,” add woul

Court finds that holding oral argument in this action would not be of assistance in rgralerin
decision. Seel CvR 7(f).



not click out because he was unaware of Plaintiff's presddcat 70:5-11. Mr. Finnie never
asked Plaintiff to look at the images, or otherwise shared or distributed them td. le#r83:20-
84:13. Plaintiff and Mr. Finnie had altercations in which Plaintiff accused himtchimg
pornography, and Mr. Finnie denied doing $w. at 66:14-19; 97:2-6.

In 2012, up to four other men joined Mr. Finnie in his office to view pornographic
images.Id. at 87:12-2395:714. This happened approximately three times. Plaintiff claims
thatsheobserved the group viewing when she walked past Mr. Finnie’s cubicle, arttatlsbe
heard “moans and groansfhanating from his cubicldd. at 89:6-18. According to Plaintiff,
one of the male viewers would “stand guard” and look for heerat 103:6-14. Plaintiff does
not know why he would do sdd. at 103:15-19 Plaintiff allegedly reporte this conduct tder
supervisor Mr. Reed for the first time in September 200Q. at 104:14-18. Asked why she
thought Mr. Reed took no ameliorative actions, Plaintiff testified that it waslise he was
having sex in the office himself.ld. at111:5-7. It is undisputed that Mr. Reed did have sex in
his FCC office. Pl.’s Stmt. of Disputed Facts, ECF No. 42-1 (“Pl.’s Stmt.”), 1 28.

In August 2015, the Office of Inspector General (“OIG”) issued a report fireiftgnce
that Mr. Finnie “used an FCC computer to view and store pornographic material . .'s ExPI.
3, ECF No. 42-5 (OIG Report). Despite Mr. Finnie’'s conduleingff does not have any
personal animosity toward Mr. Finnie or the other men who joined him in his office. Stewar

Depo. at 93:2-4.

2 The Court notes that Mr. Reed disputes this fact, among others.
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B. Plaintiff Does Not Receive a Bonus in 2012

In early 2012hostilities arose between Plaint#hd some ofier olleagues Def!s Stmt.
of Undisputed Material Facts, ECF No.@Def.'s Stmt’) 11 67; Stewart Depaat 33:14-
38:20. These disputes reached a tipping point for Plaintiff wheacshused her colleagues of
slashing hetireswhenher car was parkeautside of her home. Stewart Depo. at 50:18-22.
Plaintiff becameextremelyfrustratedwith Mr. Reed when he failed to taketionagainsther
colleagues. Deéfs Stmt.ff 7-9; Stewart Depo. &0:18-55:22, 137:3-141.:7.

In late February and early March of 2012, Plaintiff scheduhegbting with individuals
at the OIG, the FCG Office of Labor Relatios and the FCG’ Office of Workplace Diversity
Pl’s Stmt. 1 4@2. Plaintiff claims that at these meetings she reported Mr. Fawiewing of
pornography at his cubicle, claim#thtshe was being subjected to a hostile work environment,
andgenerdly faulted Mr. Reedor her workplace problemdd.

On March 15, 2012, Mr. Reexdlled Plaintiff into his office for a meetingoef.s Stmt.{
10. Exactly what was said at that meeting is disputedtHare is no genuine dispute that
Plaintiff wasupset, used profanity, and told Mr. Rebdtshe no longer wanted to perform
certain work for him Id. I 11. Plaintiff herself testifiedhat she “expressed frustrationsed
the word “shit andtold Mr. Reed during this meeting that she did not want to work on his travel
authorization@nymore Stewart Depo. &7:9-58:16; 154:15-155:23.

On April 4, 2012, Mr. Reed issued Plaintiff an oral admonishment confirmed in writing
for her conduct in the March 15 meeting. De&tst. I 13; Defs Ex. G ECF No. 41-8April
4, 2012 Memorandum from Thomas Reed to Sharon Stewart re Oral Admonishment Confirmed
in Writing). The admonishment statdtht Plaintiff becamévery angry, hostile, and belligeren

towards”Mr. Reed in the meeting, “used inappropriateguage,” wasinsulting and critical of



[Mr. Reed] and questioned [his] character and [his] ability as an FCC madreg#siated'you
are not my boss; | will not work for ydu.ld.

Plaintiff admnistrativelyappealed the admonishment, but it was uphBlef.’ s Stmt.{

14. The appellate authoritipund that, among other things, Plaintiff had admitted that during the
March 15 meeting she said “I'm sick of this goihgu this shit and that Mr. Reed had, in
response, “advised her to watch her langda@ef.’s Ex. H, ECF No. 41-9 (April 3, 2012
Memorandum from Suzanne M. Tetreault to Sharon Stewart re Decision on Appeal from
Grievance Denial at First Step).

Plaintiff did not receive an OCB(é&formance awartin 2012. Def.’s Stmt.{ 15. All
other OCBO employees recet’a bonughatyear, and Plaintiff received bonuses in all prior
years. Pls Stmt. § 52. Under FCC rules, employees have no entitlement to such awards, which
are made at theiscretion of the employer. Des.Ex. T ECF No. 41-21.

C. Plaintiff’s Duties wth Respect to Section 610 Reports

One of Plaintiffs duties at the OCBO beginning in 2004 was to assist an attorney with
“Section 610 Reports.Def.’s Stmt. { 17. Section 610 Reports are listsastainagency rules
that are ten years olthd significantly affect small entitiesd. 9 18. They are issued annually.
Id.; Pl’s Stmt.f 5457. The parties dispute the importance of these reports. Defendant
characterizes the reports as a niéist of rules with “boilerplate language,” and describes
Plaintiff’ s contribution as simply soliciting and compiling sulsmaas from other offices,
formattingthe list and inputting basic editBef.’s Stmt.{{19-20.

Plaintiff, on the other han@rgueghather work onthese reports was*major part’of
her duties and that she “led the coordindtiof) or “took over the responsibilityfor, the

reports. Pl.s Stmt.{958, 59, 62.Plaintiff notes that Here she took ovenerresponsibilities



with respect to the Section 610 Reports, these duties were handled by a moreGenior F
employee.ld. 1 62. She also claims that she had conversations with her supervisors about
getting a promotion on the basis of her work on the reports $nt. 1 696.

On October 15, 2012, Plaintiff filed an EEO complaint allegiaigous acts of
discrimination and retaliationOn October 18, 2012, one of Plaintiff's supervisbts, Carolyn
FlemingWilliams, held a meeng with Plaintiff. Pl's Stmt. § 63.Plaintiff claims that at that
meetingMs. FlemingWilliams asked Plaintiff why she had filed her complaints and sought to
dissuade her from pursuitigem Id. She thertold Plaintiff that there wergroblems with
Plaintiff's work on the 2011 Section 610 Repdd. { 64. After this meetingalthoughPlaintiff
correctedhe problemdvs. FlemingWilliams raisedthe2011 eportnonethelessemained
unpublished until mid-2016, depriving Plaintiff of any work on Section 610 Reports for a
number of yearsld. { 65.

D. Plaintiff Does Not Receive a Bonus in 2015

In early 2015, Mr. Reed proposed a seven day suspension withdot pagintiff for
“failure to complete a ark assignmeritand ‘1ack of candor’on the grounds that she failed to
provide him with a fnaster contact lisshe maintained when requested. BeStmt.{138-40;
Def’s Ex. L, ECF No. 41-13 (January 16, 2015 Letter from Thomas Reed to Sharon S¢ewart r
Notice of Proposed Day Suspension)Mr. Reedsent Plaintiff an email requesting that
document on August 6, 201MDef’s Ex. V ECF No. 41-23August 67, 2014 email chain
between Thomas Reed and Sharon StewRIgintiff responded that she did not have the
document.ld. Mr. Reed followed up multiple timessking for the documerguggesting that
Plaintiff did have the document, that he recalled her having it, and that others cdnfiatshe

had it. Id. Plaintiff repeatedlyefused tqrovide the documentd. The listwas later found on



Plaintiff's computer by the Office of Information Technola@@IT”). Def.'s Stmt.{ 39
Plaintiff claimsthat she did not remember having the list, and that at the time it was requested,
she no lager was assigned to maintain it.’ ®5tmt.180, 82-84. She concedes, howetleat
she“did not look for the documerit.Stewart Depo. at92:12-14.

The officialin charge of deciding Plaintif’ ultimate punishmenMindy J. Ginsburg,
later found that the record did not support a seven day suspension, andigssteac Letter of
Counseling. Pls Stmt.y 81; Def.s Ex. M ECF No. 41-14 (March 201%etter fromMindy J.
Ginsburg to Sharon Stewart re Notice of Decision on Proposal f@ay Bupension and Letter
of Counseling for Failure to Complete a Work Assignmeifit)e official found that Plaintiffdid
not take meaningful steps to attempt to comply \Witr supervisos] request,” and was
“generally uncooperative.Def.s Ex. M. However Ms. Ginsburdound that mitigating
circumstances warranted downgrading the penalty from a suspension to @ ledtanseling.
Id. Ms. Ginsburg did not sustain the lack of candor chaige.

Plaintiff did not receive a bonus in 201Bef.’s Stmt.{ 42.

1. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there isuioege
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). The mere existence of some factual dispute is insufficient on its loamn t
summary judgment; the dispute must pertain to a “material” tdctAccordingly, “[o]nly
disputes over facts that might affect the outcome of the suit under the governimgy law
properly preclud¢he entry of summary judgmentAnderson v. Liberty Lobby, Inet77 U.S.

242, 248 (1986). Nor may summary judgment be avoided based on just any disagreement as to



the relevant facts; the dispute must be “genuine,” meaning that there muftdoensu
admissible evidence for a reasonable trier of fact to find for the non-mddant.

In order to establish that a fact is or cannot be genuinely disputed, a par(a)mitt to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evidence—in support of its position, or (b) demonstridwe that
materials relied upon by the opposing party do not actually establish #recals presence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory assertions offered withoattasay f
basis in the record cannot create a genuine dispute sufficient to survive syodgarent. See
Assh of Flight Attendant&WA, AFLCIO v. Dept of Transp,. 564 F.3d 462, 465-66 (D.C. Cir.
2009). Moreover, where “a party fails to properly support an assertion of fadsdofaroperly
address another party’s assertion of fact,” the district court may “contbeléact undisputed for
purposes of the motion.” Fed. R. Civ. P. 56(e).

When faced witla motionfor summaryjudgment the district court may not make
credibility determinations or weigh the evidence; instead, the evidence marstligeed in the
light most favorable to the non-movant, with all justifiable inferences drawn ifawer.

Liberty Lobby 477 U.S. at 255. If material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopajppe. Moore v.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end,district court’s task is to determine
“whether the evidence presents a sufficient disagreement to require sabruss jury or

whether it is so onsided that one party must prevail as a matter of ldviberty Lobby 477

U.S. at 251-52. In this regard, the non-movant must “do more than simply show that there is
some metaphysicaloubt as to the material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp, 475 U.S. 574, 586 (1986jI f the evidence is merely colorable, or is not



significantly probative, summary judgment may be grantddbBerty Lobby 477 U.S. at 249-50
(internal citations omitted).

In recognition of the difficulty in uncovering clear evidence of discritairyaor
retaliatory intent, the district court should approaanmary judgment in an action for
employment discrimination or retaliation with “special cautioAKa v. Wash. Hosp. Cir116
F.3d 876, 879-80 (D.C. Cir. 199%rcated on other ground$56 F.3d 1284 (D.C. Cir. 1998)
(en bang. Be that as it may, the plaintiff is not relieved of her burden to support her allegations
with competent evidenceBrown v. Mills 674 F. Supp. 2d 182, 188 (D.D.C. 2008} in any
context, where the plaintiff would bear the burden of proof on a disgogtsue at trial, then at
the summary judgment stage she bears the burden of production to designatefapiscific
showing that there exists a genuine dispute requiring Ralci v. DeStefan®57 U.S. 557, 586
(2009). Otherwise, the plaintiff codl effectively defeat the “central purpose” of the summary
judgment device-ramely, “to weed out those cases insudiintly meritorious to warrant . . .
trial”—simply by way of offering conclusory allegations, speculation, and argurGgaene v.
Dalton, 164 F.3d 671, 675 (D.Cir. 1999).

[ll. DISCUSSION
A. Hostile Work Environment

Plaintiff alleges that the viewing of pornographic images by Mr. Finrdeotimers
subjected her to a hostile work environment. Am. Compl., ECF No. 35, Count I. The complaint
aleges that the viewing constituted harassment and that the “harassment veagsexture,
and targeted Ms. Stewart based on her sex (femdkd)¥ 37.

To establish a prima facie Title VII hostile work environment claim, Plaintiff musis

that (1) she was a member of a protected class; (2) she was subjected to unwelcasneehgras



(3) the harassment occurred because of her protected status; and (4) the hahaskthereffect
of unreasonablinterfering with the plaintiffs work performancera creating an intimidating,
hostile, or offensive working environmertbee Davis v. Coastal Int'| Sec., In275 F.3d 1119,
1122-23 (D.C. Cir. 2002). “To prevail on a hostile work environment claim, ‘a plaintiff must
show that [her] employer subjectftr] to discriminatory intimidation, ridicule, and insult that
is sufficiently severe or pervasive toalthe conditions of the victim’'employment and creates
anabusive working environment.’Baird v. Gotbaum662 F.3d 1246, 1250 (D.C. Cir. 2011)
(quotingBaloch v. Kempthorné50 F.3d 1191, 1201 (D.C. Cir. 2008)). In making this
determination, “the court looks to the totality of the circumstances, includenigequency of

the discriminatory conduct, its\serity, its offensiveness, and whetliginterferes with an
employee’s work performanceBaloch 550 F.3d at 1201. An “important factor in assessing
whether harassment was sufficiently ‘severe,’ ‘pervasive’ and ‘abusivéiether the incidents
of haassment are directed at atherather than at plaintiffs.Kelley v. Billington 370 F. Supp.
2d 151, 159 (D.D.C. 2005)rhatis because conduct directed at others is considered less hostile,
id., and because actions directed at others fails to s#tisfiequirementhat the hostile work
environment be “linked to the plaintiff's genderSlate v.Pub. DefServ, 31 F. Supp. 3d 277,
306 (D.D.C. 2014).

Plaintiff's claim fails because she has not adduced evidence that the incidents of
pornography viewig described above were directed at her, or that they “occurred because of her
protected status.” Put differently, there is no evidence that the viewing of pornpgraph
intended to harass Plaintiffarass heas a womanor that this conduct was motiea by
gendetbased discriminationSeeBaloch 550 F.3dat1201(*In this case, none of the comments

or actions directed at Baloch expressly focused on his race, religion, agglitgi—unlike in
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some hostile work environment casgsWalston v. Ftey & Lardner, LLR 516 F. App’x 1
(D.C. Cir. 2013)affirming summary judgment in favor of defendant because plaiofifiéred
no evidence to suggest that the alleged harassment was motivated byisacralrdatior?).
Indisputably, numerous cases in the Title VII context have found that severe and @laysdis
of pornography in the workplace can engender a sex-based hostile work enviroBuotent.
unifying theme of these cases is that: (i) the manner in which the pornograplaysplayed
evidencedn intent to harass the female plaintiff, or (ii) the pornography was coupled keth ot
overt acts of gender-based discriminati@eeWilliams v. CSX Transp. G®b33 F. App’x 637,
643 (6th Cir. 2013}“Although t is true thapornography displayed in the workplace, even if not
directed to one individual specifically, may contribute to a hostile work environmenbfoen
generally all of the cases Williams cites in which courts have found a genuine question of
material fact as to sexually hostile enoviment feature not only sometimes-visible pornography
in the workplace, but additional conduct more severe or pervasive than in the passént c
(internal quotation marks and citation omitted)) (collecting caddsie, there is no evidence
that Mr. Finnie or the other men who viewed pornography in his cubicle made any sexist
remarks or otherwise engaged in any discriminatory conduct with respeatriaff
Consequently, the focus in this case is squarely on the context in which the pornography was
displayed, and whether the evidence suffices to show that the display was desoriynin
nature and thereby engendered a hostile work environment.

A similar issue was assessediatane v. Clark508 F.3d 106, 114 (2d Cir. 2007n
that case, the defendaarguedhat plaintiff failed to state a claim because she Imad &lleged
that the harassing conduct vaamed at herlet alone aimed at héecause of her séxld.

(emphasis in original)Plaintiff claimed that her superaswatched pornographic videos; that
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she was Was regularly required to handle pornographic videotapes in the course of performing
her employment responsibilities of opening and delivering [the supervismaik]and that she

once discovered hard core pographic websites thfthe supervisor] viewed omer workplace
computer’ Id. (emphasis in original). The Second Circuit found that while pornography could
be equally offensive to men and women, it could still amount to gdrasded discrimination if it
was “intended to provoke Plaintiff's reaction as a womedd.”at 115. This conclusion was

based on the holding @cheltree v. Scollon Prods., In@35 F.3d 32 (4th Cir. 2003¢r{ bang.
There, the Fourth Circuit upheld a jury-verdict on the “beeadisex” element because the jury
could have found that “much of the sex-laden and sexist talk and conduct in the production shop
was aimedat plaintiff,]” and that the fnen behaved as they did to make her uncomfortable and
self-conscious as the only woman in the workpladd. at 332.

Applying these principles to the factual question at hand, it is clear that sometmes th
viewing of pornography by men in the workplace is intended to serve as an grstiefm
discrimination against women. The conduct in such cases, while perhaps offensive to bot
genders, serves to intentionally provoke, intimidate and ostracize a femaéguel The
hallmarks are that the viewing is overt and unrepentant, and comingled with otheiveffe
conduct aimed at womerseg e.g., Petcou v. C.H. Robinson Worldwide, ,INn. 1:06€V-
2157HTW-GGB, 2008 WL 8910651, at *2 (N.D. Ga. Feb. 5, 2008)d{hg that the plaintiffs
“presented sufficient evidence for a jury to find that they were subjectetdstile work
environment because of their sex” where the overall workplace atmosphere was “mal
dominated,” and involved exposure to sexually expiinages on male ewvorkers’ computer
screens “[o]n almost a daily basis” depicting women “who often appeared in coram@mi

positions or engaged in sex acts,” combined with “offensive language and exlaciptiens of

12



the sexual exploits of their neatounterparts” and “offensive” and “sexist” comments

spedfically directed at plaintiffy, Brinkley v. City of Green Bag92 F. Supp. 2d 1052, 1061

(E.D. Wis. 2005)“But plaintiff's claim is not that her cavorkers simply possessed

pornographic materials for their own viewing. Her complaint is that pornographizimegand
other materials were kept in the common areas, especially in the bathrooms thas skquired

to use, and were plainly visible to her and other women firefighters. She alsottlaim$ien

she complained about it, pornographic magazines were left open on the floor in the svoman’
bathroom with bottles of lotion along sitye.Williams v. City of Chicagd325 F. Supp. 2d 867,

876 (N.D. Ill. 2004)“Williams’ claim, however, is not limited solely to pornography in the
workplace. A ceworker showed her a picture of a female arrestee and asked her if she thought
the woman ‘took it up the ass,” and other colleagues laughed at her when she found a picture of a
vagina on a generaise compter.”).

Conversely, the record in this case, even when viewed most favorably to Plaintiff, does
not evidence that Mr. Finnie or his counterparts viewed or displayed pornographis image
manner that was intended to target Plaintiff, to target Pilaaistia woman, or to discriminate
against women more generalllplaintiff testified that Mr. Finnie denied watching pornography,
and that he would close out of the images when he noticed her presence. On the occasions when
he failed to do so, it was because he did not noticethen Plaintiff describes herself as
“catching” Mr. Finnie viewing the imageslhere is no record evidence that Mr. Finnie or his
counterparts proactively sought to display the pornographic images such thaiultelye seen
by Plaintiff. To the contrary, Plaintiff testified that one of the males would stand guandrfor

And while Plaintiff contends that she heard “moans and groans” through her cublictbevel
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IS no suggestion that these were targeted against her, or otherwise intended to meke wom
uncomfortable in the workplace.

Furthermore, while Mr. Reésl alleged inaction in stopping the viewings could itself be
viewed as discriminatory, Plaintiff testified that Mr. Reed took no action betlaeiseas having
sex inthe office,” and not out of some discriminatory animus. Consequently, while the conduct
at issue was undeniably repugnant, it was not discriminatory. There is simpbor re
evidence that the viewings were targeted at Plaintiff, or that they wenel@st¢o harass,
provoke, or intimidate women in the workplace. As such, summary judgment shall be entered in
favor of Defendant on Count | of the Amended Complaint.

B. Plaintiff's Retaliation Claims

The Courtmoves next to Plaintif§ retaliation claims.“Title VII prohibits federal
agencies frometaliatingagainst employees for asserting their rightdolcomb v. Powe]l433
F.3d 889, 901 (D.C. Cir. 2006) E¥aluation ofTitle VII retaliationclaims follows the same
burdenshifting template as discrimination claithdd. “First, a plaintiff must establish a prima
facie case ofetaliation if she meets that burden, the employer must articulate a legitimate
nonretaliatory reason for its action; finally, the plaintiff has the ulgnbatrden oéstablishing
that the reason asserted by the employer is pretesetidiation” 1d.

“To establish a prima facie caserefaliation the plaintiff must present evidence that (1)
she engaged in activity protectedTitle VII; (2) the employer took an adverse employment
action against hegnd (3) the adverse action weisallyrelatedto the exercise of her rights.”
Id. at 901-02. Howevewhere“the employer has proffered a nogtaliatoryexplanation for a
materiallyadverse employment action, the sufficiency of the plaistgfima facie case is no

longer in issue, and ‘the only question is whether the empleygselence creates a material
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dispute on the ultimate issueretaliation” McGrath v. Clinton 666 F.3d 1377, 1380 n.3 (D.C.
Cir. 2012) (quotinglones vBernanke557 F.3d 670, 678 (D.C. Cir. 2009)). In this case,
Defendant has proffered noetaliatory reasons for all of the challenged actions.

The Court will grantn-part and demyn-part Defendant’s motion for summary judgment
with respect to Plaiift’s retaliation claims. First, the Court finds that Plaintiff has not satisfie
her burden of establishing tHaefendantsnon+etaliatoryreasons fonot giving her
discretionary bonuses in 2012 or 2015 were pretext for retaliation. The Court mustregtgordi
grant summary judgment on those claims for Defendant. Second, the Court firggsthae
disputes of material fact preclude summary judgment on Plantitiim regarding the removal
of her duties with respect to Section 610 Reports.

1. Decison Not to Give Bonuses in 2012 and 2015

Plaintiff has not presented evidence that establishes that Defen@@sions for not
giving her discretionary bonuses in 2012 and 2015 were pretext for retaliation. Defendant
represents that Plaintiff was not given a bonus in 2012 because she had been discipliged dur
the year Specifically,on April 4, 2012, Mr. Reed issued Plaintiff an Oral Admonishment
Confirmed in Writing. The admonishment mostly related sr@ff’s conduct during a March
15, 2012meeting between Plaintiff arddr. Reed, during which Plaintiff used profanity and
expressed that she no longer wanted to perform certain of her work duties. The ademnishm
was upheld omadministrativeappeal.

Similarly, Defendant represents that Plaintiff was not given a bonus in 2015 because she
wasagaindisciplined duringhatyear. Mr. Reed issued Plaintiff a proposed seven day
suspension that year for “failure to complete a work assignment” and “laandér,” on the
grounds that she failed to provide him with a document when requédtadtiff argues in her

opposition to summary judgmeitat adeciding officialsubsequentl§rejected” Mr. Reed'’s
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proposed findings and conclusions, but tkatot quite accurateThe deciding official did
ultimatelydecide o issue Plaintiff a Letter of Counseling instead of suspending her, but, like Mr.
Reed, she founthat Plaintiff “did not take meaningful steps to attempt to comply with the
request,” ad that she was “generally uncooperative.”

There is no doubt that these are legitimate, non-retaliatory reasons fad&wefe
actions. The basic facts about the conduct that led to Plaintiff's discipline in 2012 and 2015—
e.g, Plaintiff s use of profaity and failure to attempt to retrieve a document requested by her
supervisor—are not meaningfully in dispute. It is undisputed that Plaintiff and Mr. Reéed ha
heated discussion in March 2012, during which Plaintiff complained about having to do certain
work and used profanity toward her supervisor. There is also no dispute that iAl201F
repeatedly claimethat she did not have a docum#rdther supervisor had requested from her,
andthatthedocument was later found in her possessilaintiff concedes she made no attempt
to search for the document in response to her supewigmuest. Plaintifs inappropriate
conduct in the offic@ndher conceded failure to complete a work assignraesiegitimate,
non+etaliatory reasaifor Defendant to have punished her, and those punishments are
legitimate, norretaliatory reasons for ngtving herbonugs SeeBaloch 550 F.3dat 1200
(affirming summary judgment famployer on retaliation claim where employer represented that
it hadtaken action because of emplo\stailure to comply with instructions or respect [his
supervisor’s] authority,noting that“[ glood institutional administratiofustified disciplining
[plaintiff] for these breaches of orders and office etigugtt&urara v. District of Columbia
881 F. Supp. 2d 143, 150 (D.D.C. 201{2) goes without saying thatnsubordination,
malfeasance, and the use of abusive or offensive langasaga tegitimate basis for disciplinary

action.”). Accordingly,because Defafant proffered legitimate, nartaliatory reasaifor its
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actions, the burdeshiftedto Plaintiff to present evidence thtaese wereot Defendans actual
reasos for not giving Plaintiffoonuses in 2012 and 20Esdwereinsteadmerelypretext
for retaliation

Plaintiff has not satisfied this burdemstead of presentingnyevidence of pretext,
Plaintiff uses her opposition to Defendathotion for summary judgment poovide
justificationsfor her conduct during the March 2012 meeting fandher failure to providder
supervisowith thedocument he requested in 2015—without genuinely disptheigthis
conduct occurredIn response to the charge that she became angry and used profanity in the
2012 meetingPlaintiff argues thdtMr. Real himself became very angry at the meeting and had
previously used profanity in the workplateRl.’s Oppn at 13. In response to the charge that
she did not provide Mr. Reed with the document he requested in 2015, Plaintiff argsée that
reasonably did not belietbatshe had the document becatssponsibility overt had been
transferred from her to another emplogeenetime beforeld. at 17.

Plaintiff sargumentsre not sufficient to satisfy her burden. Absent evidence that her
underlying punishments were sojilistified that theynusthave been pretextuaf retaliatory—
which is not the case here given the undisptaet$ regardinghose punishments-is notthe
Court’s role to second guess the correctness or fairness of Deferdiaaiplinaryactions.
Instead, the Coud’role isto determine whether Plaintiff has presented proof that Defesdant’
proffered reasons for not giving her bonuses were nmatseasons.Plaintiff may believe she
should not have been punished, but she undisputedly®amitiff has nopresented evidence
that her punishments were not the genuine reason she was not given bbafisedant is
accordingly entitled to summajydgment. SeeMcGrath 666 F.3dat 1384-85(affirming

summary judgment for employer whereédabk adverse action against plaintiff based on his
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failure to heed instructions and complete work assignments where the basit faete
incidents were not in dispute and plaintiff merely “offered explanation for soime attions,
and . . . note[d] that he made useful contributi@isewhereput such arguments did not
establish pretextBaloch 550 F.3d at 120G({firming summary judgment for employetere
employer proffered plainti® workplace infractions as naetaliatory reason for adverse
personnel action and plaintiff conceded the infractions occurremhdnaty
“argue[d]thathehadreasondor committing the infraction®); Velikonja v. Gonzale$01 F.
Supp. 2d 65, 75-76 (D.D.C. 2007) (granting summary judgment for employer where employer
proffered plaintiff's misconduct as reason for adverse action and althoughfpéaoued that
she did not, in fact, commit that misconduct, plaintiff was requiredaariore tha attack the
merit of defendarg underlying charges against Her

Moreover,Plaintiff's attempts toely oncomparisons between Iseff and Mr. Finnie to
establish pretext failTo use comparat@vidence to demonstrate pretéXs] plaintiff must . . .
demonstrate that all of the relevant aspects of [her] employment situationeaéreidentical to
those 6 the [other] employee.Burley v. National Passenger Rail Carp01 F.3d 290 (D.C.
Cir. 2015) (internal quotations omittedplaintiff argueshat Mr. Finnie received a bonus in
2012 when she did ndespite the fact that ifead no regular job respabdities other than
preparing timecards every two weeks alld frequently watch pornography in his cubitle.
Pl.’s Oppn at 43. Even assumirige truth of these statemertisere is no evidence thislr.
Finniewas caught engaging in any illicit belh@vor received any punishment duritige 2012
evaluation period. It is undisputed, on the other htrad,Plaintiff wagpunished during that
time. Accordingly, she and Mr. Finnie were not similarly situated with respehbetreason Mr.

Reed declinetb give Plaintiff a bonus in 2012. Similarly, the Court is not persuticed/r.
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Finnie constitutes an appropriate comparator in the context of Plai@ift5 punishment.

Plaintiff argues that Mr. Reed treated her unfairly because he tek@lTto search Plaintiffs
email for thedocument she refused to provide, whereas he refused to search Mr.sFinnie’
computerfor pornographyn the basis of Plaintif allegation that he was viewing such material
at work. These situations are fundamentally ohgkar, andaccordingly Mr. Reea different
reaction to them is not evidence of pretext.

In sum, vhile Plaintiff may believehather conduct in 2012 and 2015 did not warrant the
punishments sheceivedin those years, she undisputedly did receive pomesitsduring those
yearsandthere is no evidence thiditey werenot theactualreasorthatshe did not receive
bonuses.Absent any evidence of such preteke Court will granDefendaris motion for
summary judgment on her retaliation claims basedeoridilure to receive bonuses2012 and
2015. SeeNurriddin v. Bolden40 F. Supp. 3d 104, 126 (D.D.C. 2014) (granting summary
judgment for employer because plaintiff failed to show that empkweathholding of bonus
based on plaintif§ receipt of official reprimand was pretext).

2. Removal of Section 610 Report Duties

The Court will not, however, grant summary judgmemiRdaintiff s retaliation claim
based on the removal of her duties with respect to the Section 610 Reports. The Courttfinds tha
genuine dputes exist regarding materiatts both witlrespecto (a) wtether the removal of
this work was a sufficientlyadverse’action and (b) whether Defendant’s proffered non-
retaliatory reason for this action was pretextddle Court also finds th&t) Plaintiff has

exhausted her administrative remedies for thisrclai

19



a. Whether the Removalof Plaintiff 's Section 610 Report Dutie$Vas a
Materially Adverse Action

The parties dispute whether the alleged remo¥/&laintiffs duties with respect to the
preparation of Sectin610 Reports was a sufficientiadverse’action to support a claim for
retaliation. In order to succeed on her claim, Plaintiff must demonstrate that she was sligjecte
an adverse employment action that viasterial; i.e., “harmful to the point that [it] could well
dissuade a reamable worker from making or supporting a charge of discriminati@auljacq
v. EDF, Inc, 601 F.3d 565, 577 (D.C. Cir. 2010) (quotBgrlingtonN. & Santa Fe Ry. Co. v.
White 548 U.S. 53, 57 (200%) In determining whether a particular action would dissuade a
reasonable worker from pursuing a charge of discrimination, courts look tpatietilar
circumstancesbdf the action, so as to determine whether the adverse action resulted in an
objectiveharmto the worker. SeeBurlington, 548 U.S. at 68-6%ee also idat 68(*We refer to
reactions of a reasonable employee bexatesbelieve that the provision’s standard for judging
harm must be objective.”). dassignments of duties may qualify as adverse employment actions
“if they result in'materially adverse consequences affecting the terms, conditions, orgadvile
of the plaintiffs employment. Pardo-Kronemann v. Donova601 F.3d 599, 607 (D.C. Cir.
2010) (quotingstewart v. Ashcrgf852 F.3d 422, 426 (D.Cir. 2003).

Summary judgmernis not appropriate on this issu€he D.C. Circuit has held that
“whether a particular reassignment of duties constitutes an adverse aigeoeially a jury
guestion. Pardo-Kronemann601 F.3d at 607 (quotingzekalski v. Peteygl75 F.3d 360, 365
(D.C.Cir. 2007). This is particularly true in cases like this one, where the nature oédljeg
removed duties is the subject of various factual dispuibsparties disputéhe nature of
Plaintiff swork on the Section 610 Repontgetherthe workwas"ministerial or “high level”

the extent to which Plaintiff was supervised, whether continued work gegbescould have
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supported a promotion, and whether talks about such a promotion hadaldady begun

before the alleged retaliatioBoth sides have presented at least some evidence supporting their
positions. Given thes@enuine and material factual disputes, the Cwilrtnot grant summary
judgmentfor Defendanbn this basis.

b. Whether Plaintiff Has Rebutted Defendants Proffered NonRetaliatory
Rationale

The Court also concludes that Plaintiff has presented enough evidence sugigasting
Defendants proffered nofretaliatory reasons for removing these duties may havepreent
for retaliationto preclude summary judgment. Defendant claims that Plaintiff no loegeled
to perform her duties on Section 610 Reports for a period of approximately foubgeause
the office had shifted priorities and no work was being done on those repatisTat the extent
that Plaintiff s responsibilityfor thework on theereportsthatwasbeing done decreased
Defendant claimghatthis was due to the fact that PlairsifSupervisor took a more hands-on
approach with respetd the reports aftean individual from another FCC office brought an error
in the 2011 report to her attention that caused her to be concerned about Blpatfifitmance.

Contrary to Defendarg’proffered explanatigrPlaintiff has presented evidence
suggesting that the real reason for the precipitous decline in her Section 610 Regorvasit
retaliation forher EEO complaintsAt the same meeting where Plairifsupervisor raised the
perceived error she claim@&daintiff had made in the 2011pert—a meeting thabccurred only
three days after Plaiiff filed theEEO complaints—Plaintiff testifiedthather supervisoffirst
asked her why she had filéércomplaints and sought to discourage her from purgtem
According to Plaintiffs testimony, he meeting became heated asdupervisor accusdeaintiff
of mishandling the reports. Shortlitex the meeting, Plaintifs work onthe Section 610

Reports, which had been one of her primary responsibilities during her tenur&@Che
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effectively ceased. Although the reports had been timely filed pursuantutmstanandate
during the time period Plaintiff had been responsible for them, the 2011 tiegotte had
preparedremained on [her supervisai’ desk for the next four year®l.s Stmt. § 65, which
effectively prevente®laintiff from doingany furthemwork on that report or the reports for any
future yearsluring that time

Defendandisputes Plaintifs characterization of these evenitfowever,the Court
cannotmake cedibility determinatons on a motion for summary judgment—instead, the
evidence must be analyzed in the light most favoraldamtiff, with all justifiable inferences
drawn in her favorLiberty Lobby 477 U.S. at 255. Doing so here, the Court is compelled to
find that Plaintiff has offered some evidence that Defenslaetision to cease work on Section
610 Reports—whiclleprivedPlaintiff of the opportunity to work on them—was connected to
Plaintiff's supervisors frugration with Plaintiff over her filing of EEO complaints. Accordingly,
genuine disputesxistswith respect tdacts material to whether Defendaproffered non-
retaliatory reason for removing PlaintffSection 610 Reports dutiess pretext for retadtion.
Summary judgmeninust be denied.

c. Exhaustionof Administrative Remedies

Finally, the Court is not persuaded by Defendaatgument that this claim should be
dismissed for failure to exhaust administrative remedies. It is undisputdedldinaff filed a
formal complaint abouter duties with respect to tisection 610 Reports after her October 18,
2012 meeting with Ms. Flemingflliams, and that this complaint was accepted by the Office of
Workplace Diversity Def’sEx. Q, ECF No. 41-18. Howevddefendantrgues that this
complaint failed to sufficientlget outPlaintiff’'s particular claim herethat she was retaliated

against when those duties were removed from batparticularclaim, Defendant argues,
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came only laterand more thaforty-five days after the alleged retaliation, when her attorney
submitted a letter of amendment purportingdorfect”the agencys letter of acceptance of
Plaintiff s complaint by noting thake letter of acceptand®ad omittedPlaintiff’s claim that Ms.
FlemingWilliams “took away Ms. Stewarts’s substantive duties in connection with the Section
610 Report. Def’sEx. LL, ECF No. 41-39.

The Court findghat Plaintiffs original complaint satisfied her exhaustion obligatiops b
putting Defendant on notice of her claim. The test for determining whethatifPlai
administratively exhausted her claims is whether‘sheely provide[d] the [FCC] with
‘sufficient information to enable the agency to investigate the claiin[Spleman v. DukeB67
F.3d 204, 210 (D.C. Cir. 2017) (quotiAgtis v. Bernanke 630 F.3d 1031, 1034-35 (D.C. Cir.
2011)). Plaintiff did so hereln hercomplaint, Plaintiff checked the box faeprisal” and stated
the key facts underling her retaliation claim in this case:*tat Carolyn Williams harassed
Ms. Stewart regarding preparing the Section 610 Notice subsequkat@dfice of General
Counel's procedural review of project and tried to use the OGC general inquiragsesge
againstMs. Stewart; accused Ms. Stewaridalveloping a rappowith the agency attornéyand
Points of Contact to complete the work assignments and withholding status of projactef .

. . berated Ms. Stewart . .. threatened Ms. Stewart'sgobrity” and ‘falsely stated to OGC
that she’d done the assignment completed by Ms. Stévief. s Ex. Q, ECF No. 41-18.

This complaint may not have used the exaotds to describe Plaintiff retaliationclaim
as he attorney wouldaterusein the complaint in this lawsyibut “EEO complaints are to be
liberally construed ‘since very commonly they are framed by persons unschooled in technical
pleading.” Brown v. Marsh777 F.2d 8, 13 (D.C. Cir. 1985) (quotiBhehadeh v. Chesapeake

& Potomac Tel. Co595 F.2d 711, 727 (D.Cir. 1978)). {T]he relevant inquiry is not whether
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the complainant has filed a detailed statement spelling out precisely his olgjbatiovhether
the actions he did take wesslequate to put the [agency] on notiteld. (quotingPresident v.
Vance,627 F.2d 353, 361 (D.Cir. 1980). Plaintiff's actionsin this casavere sufficient to put
Defendant on notice.

At the very least, the retaliation claim Defendaotv pursues is sufficiently “like or
reasonably related tdhe reprisal claim described in Plaint#administrative complaint that the
Court would allow Plaintiff's claim to go forward on the theorytttie district court may
consider Title VII claimsthat arélike or reasonably related to the allegations of the
[administrative] charge and growing out of such allegationBark v. Howard University71
F.3d 904, 907 (D.C. Cir. 1995) (quoti@neek vWestern and Southern Life Ins. C21,F.3d

497, 500 (7th Cir. 1994)).

3 The Court does not reach Defendaratiministrative exhaustion arguments with respect to
Plaintiff’ s other claims.These claims have been dismis® the merits and accordinghe
Court need natlecidewhether they are also appropriately dismissederbasis of
administrative exhaustion, which is an affirmative defense angumizalictional. SeeArtis v.
Bernanke 630 F.3d 1031, 1034 (D.C. Cir. 2011Title VII's exhaustion requirements are not
jurisdictional); Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997untimely
exhaustion of administrative remedies is an affirmative defense”)
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IV. CONCLUSION
For the reasons discussed above, the CourtGRAINT-IN-PART and DENYIN-
PART Defendant’s motion for summary judgment. The Courtgrdht summary judgment for
Defendant on Plaintiff's hostile work environment claim and her retaliatiomlbased on
denial of bonuses. The Court will deny Defendant’s motion for summary judgment oiffRRlaint
retaliation claim regarding her SectionO6GReport duties. Genuine disputes of material fact
preclude summary adjudication of that claim. An appropriate Order accomgasies t
Memorandum Opinion.
Is]

COLLEEN KOLLAR-KOTELLY
United States District Judge
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