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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TRACEY DAVIS,
individually and as parent guardiaof

A.D., a minor, : Civil Action No.: 15-0135 (RC)
Plaintiff, : Re Document Nos.: 12, 15
V.

UNITED STATES

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT’SMOTION TO DISMISS OR, IN THE ALTERNATIVE , MOTION FOR
SUMMARY JUDGMENT ; GRANTING IN PART AND DENYING IN PART PLAINTIFF 'SMOTION TO
AMEND THE COMPLAINT AND /OR CONDUCT DISCOVERY

[. INTRODUCTION
Plaintiff Tracey Davis?! individually and as parent and guardian of her minor child, A.D.,
(collectively, “Plaintiff” or “Ms. Davis”), brought this action against the Transportation Security
Administration (“TSA”). Ms. Davis alleges that a canine owned by the TSA attacked and
injured herchild, andher Complaint assertsnegligence claim agairtste TSA under the
Federal Tort Claims Act (“FTCA”), 28 U.S.@§ 1346(b), 267&t seq
Defendant has moved to dismiss,dan the alternativefor summary judgment.

Defendant argues that MBavis’sComplaintis barred by sovereign immunity atttatit fails to

1 The Court notes an inconsistency in Plaintiff's spelling of Ms. Davis’s firsenam
CompareCompl., ECF No. 1 (“Tracy Davis"ith PIs.” Opp’nDef.’s Mot. Dismiss and/or
Summ. J. & Mot. Leave Amend Compl. and/or Conduct Discovery (“Pls.” Op@&CF No. 15
(“Tracey Davis”). The Court uses the spelling found in Plaintiff’'s more rdms.

2 Although the Complaint named the TSA as Defendse@Compl.at 1, the
Governmentorrectly notes that the United States is the onlygrdefendant in an action under
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state a clainupon which relief can be granted. In her opposition to Defendant’s motion, Ms.
Davis moves for leave to file an Amended Complaint and to conduct discovery. Among other
changes, the proposed Amended Complaint would add/#shington Metropolitan Area

Transit Authority("WMATA”) as a defendant.Defendant argues thiite amendeahegligence
count against thEnited Statess futile becausé would not survive a dispositive motion and

that Ms. Dais has not justified the utility of discovery.

For the reasons stated beldiwe Court finds that the independent contractor exception to
the FTCAapplies tahenegligence clainfiound in the Complaingnd the Court will therefore
dismissthe Complainfor lack of subject matter jurisdiction. At this time, the Court finds that it
would be premature to determine the application of the discretionary function exceptisn to M
Davis’'s amended claim against the United States. Instead, the Court will grantddile the
Amended Complat and permit jurisdictional discovery. Discovery will be limitaly to the
guestion of whether a mandatory directive governed the training of the TSA canine aod.af s
directive existedwhether TSA employees followed its commairkdhally, the Court will permit

Plaintiff to amend the complaint to add WMATA as a defendant.

the FTCA. SeeDef.’s Mem. P & ASupp. Mot. Dismiss or for Summ. J. at 6 n.R€f.’s
Mem.”), ECF No. 12 (citing 28 U.S.C. § 2678ge als@Johnson v. Veterans Affairs Med. Ctr.
133 F. Supp. 3d 10, 16 (D.D.C. 2015 TCA suits'must name the United States as
defendant.”) (quotingsoddard v. D.C. Redevelopment Land Age@8y F.2d 343, 345-46
(D.C.Cir. 1961). Herethe Government “does not object to amendment of the caption
substituting the United States as the sole defendant.” Def.’s Mem. atsg¢@ &sd’Is.” Oppn
at 1 n.1 (noting the consent of the United States to be subsamif@dfendant The United
States is therefore substituted for the TSA as Defendant in this action.



[I. BACKGROUND

According to the Complaint,|&ntiff Tracey Davis and her minor daughter, A.D.,
attended the presidentiakugural parade in Washington, D.C. on January 21, 28&8Compl.
1 8 Def’s Mem. at7, 1 3. Following the parade, Ms. Davis and her daughter approached an
escalator in &/MATA Metro stationto board a train and return homgeeCompl. | 9; Def.’s
Mem.at 7, T 4. A law enforcement officewas standing in the station handling a catinawas
owned by the TSASeeCompl.{ 1Q Def's Mem. at 7 5 Decl. of Matthew DeMoss
(“DeMossDecl”) 11-12, ECF No. 12-1According to the Complaint, “the-R suddenly and
ferociously attacked A.D., biting her head and causing her injuries.” Compls@e.a|so
Def’s Mem. at 7§ 6 (“As Plaintiffs were about to step onto #mcalator to eet the subway
station, A.D. and the K-9 had an encounter, from which Plaaggerts injuries.”)

Defendantttachedo its motionthe Declaration of Matthew DeMasSeeDeMoss
Decl.® Mr. DeMossis employed by the TSA as a Field Canine Coordinattite TSA’s
National Explosives Detection Canine TeamoBram (“Programdr “NEDCTP”). Id. T 1 At
the time of the inciderdt issue in thisaseMr. DeMosswas the Field Canine Coordinator

responsibldor the Greater Rochester Regional Airport #melassociated canine unhandled

3 When considering a motion tismiss for failure to state a claim or for lack of subject
matter jurisdiction, a courtatcepts the allegations of the complaint as triBahneker
Ventures, LLC v. Grahan798 F.3d 1119, 1129 (D.C. Cir. 2016itations omitted). If
necessary to res@ a challenge to subject matter jurisdiction under Rule 12(b)(1), a court may
“consider the complaint supplemented by undisputed facts evidenced in the reédord.”
(quotingHerbert v. Natf Acad. of Science974 F.2d 192, 197 (D.Cir. 1992)). In tls case,
Ms. Davis hasot objected to the facts foundir. DeMoss’s Declaration or to the attached
Cooperative Agreement. In fact, Ms. Davis has attached both documents to her opmosition t
Defendant’s motionseePIs.” Oppn, Exs. 2—-3, and includedew facts from these materiais
her opposition and proposed Amended ComplaeePls.” Mem. Law SuppPls.’ Oppn Mot.
Dismiss and/or Summ. J. & Mot. Leave Amend Compl. and/or Conduct Discovery (“PIs.’
Mem.”) at4-5. Thus, for the purposes of resofyvthe jurisdictional challenge, the Court will
rely on facts found in those documents.



by the Monroe County Sheriff's OffiaqgSheriff's Office”). See idf 2. Mr. DeMoss attaches to
his Declaration aNEDCTP Cooperative Agreement aadelatedStatement ofoint Objectives
(collectively, the “Agreement))that defines the relationship betwdba TSA, the Sheriff's
Office, and the Greater Rochester International AirpSee idf 2; seealsoCoop. Agreemerdt
1, ECF No. 12-2Statement ofoint Objectives (“SOJO"at 1, ECF No. 12-2.The Statement of
Joint Objectives is signed by representativethefTSA and the Sheriff's OfficeSeeSOJO at
10.

Under the terms of the AgreemghSA-certified canine teamsyade up of &heriff's
Office handler and a TSA-owned canifijll beavailableto respond to Monroe County
Sheriff's Office, 24 hours a day, 7 days per week, with the intent to provide maximurageve
during peak operating hours.” Codygreement at 2see alsdeMoss Decl{{5-6. The
Agreement lists additional responsibilities for the Sheriff's Officeludingthat the canine
teams will spend at least 80% of their annual duty time “in the transportationreneint.”
SOJO at 3.Although the TSA owns the caninesolved in he Programseeid. at 6,the
Sheriff's Office maintains dajo-day custody and control over thgrarsuant to the Agreement
SeeS0JO aB—4 DeMossDecl. T 10. Among other thingghe TSA is responsible for training
handlers entering the Program, prorgla subsequent “[o]site training missin” and
certification for canine teams, and evaluating the canine teams on an annuabbeSi3JO at
1-2 see alsdPls! Mem. at4-52

The Agreement states that the participants may “jointly determine that it cpaippe to

use ... canine teams to assist another agency/entity in the event of a critical kecalastaal,

4 Because Plaintiff's memorandum is not separately paginated, the Courtydhréne
page number of the full document filed on the CauUBCF systen(ECF No. 15).



or international matter.” SOJO @tsee alsd’ls! Mem. at5. Mr. DeMoss asserts thdta

canine team in question in this casas voluntarily assistingdMATA during the inauguration
events in Washington, D.C. on January 21, 288&DeMossDecl. | 11 see alsd’ls.” Mem. at

5; Am. Compl § 15, ECF No. 15. The canine handler involved in the incident was a Monroe
CountySheriff's Office employee SeeDeMossDecl. § 12;see alsdls.” Mem. at 4 Am.

Compl §913-14.

Ms. Davis filed suit in this Court in January 2015, individually and as parent and
guardian of A.D.See generallfompl. Her Complaint includes a single negligence count
against the TSA, brought pursuant to the FTCA, 28 U.S.C. 88 1346(b)eR26&d Seeld. 1
13-16. Defendamnhoves to dismiss Ms. Davis’s claim, or, in the alternative, for summary
judgment. SeeDef.’s Mot. Dismiss or for Summ. J:Def.’s Mot.”), ECF No. 12.Specifically,
Defendantrgues that Ms. Davis’s negligence claim is bamgdovereign immunityseeDef.’s
Mem. at8-10, and that the Complaint fails to state a claim upon which relief can be gsseted,
id. at 11-12. Ms. Davis opposes the motion, and also moves for leave to file an Amended
Complaint and to conduct discovergeegenerallyPls.” Opp’n. The Court addresses the

pending motions in turn.

[ll. DEFENDANT'S MOTION T O DISMISS OR FOR SUMMARY JUDGMENT
Defendant moves to dismiss the Complaint on two grounds. First, Defendant argues that
the Court should dismiss the Complaint for lack of subject matter jurisdiction leedaus
Davis’s negligence clairfalls within the independent contractor exception to the Fa@dis
therefore barred by sovereign immunityeeDef.’'s Mem.at 8-10. Second, Defendant argues
that the Court should dismiss the Complaint for failure to state a claim upon wiecltael be

granted because Ms. Dauvis liaed to plead th@eecessarglements of negligencéd. at 11—



12. In the alternative, Defendant moves for summary judgmeénat 1. The Court must begin
its analysis by determining whether it has jurisdiction. Because the indepeadeactor
exception to the FTCA appliés Ms. Davis’s negligence claim against the United Stabes
Courtwill dismiss the Complaint for lack of subject matter jurisdiction.
A. Legal Standard

Federal Rule of Civil Procedure 12(b)(1) provides for the dismissal of an actilackor
of subject matter jurisdictionSeeFed. R. Civ. P. 12(b)(1)Federal courts are courts of limited
jurisdiction, and the law presumes that “a cause lies outsglérttiied jurisdiction.” Rasul v.
Bush 542 U.S. 466, 489 (2004) (quotiKgkkonen v. Guardian Life Ins. Co. of A1l U.S.
375, 377 (1994))see alsdsen. Motors Corp. v. ERA63 F.3d 442, 448 (D.Cir. 2004) (“As a
court of limited jurisdiction, wéegin, and end, with an examination of our jurisdictionlt)s
the plaintiff s burden to establish that the court has subject matter jurisditiigemn v.
Defenders of Wildlife504 U.S. 555, 561 (1992). When considering whathesjurisdiction,a
court mustaccept the allegations of the complaint as tfu@anneker Ventures, LLC v.
Graham 798 F.3d 1119, 1129 (D.C. Cir. 2015) (citidgrbert v. Natf Acad. of Science974
F.2d 192, 197 (D.CCir. 1992)). In this context, a court may alsofisider the complaint
supplemented by undisputed facts evidenced in the record, or the complaint supplemented by
undisputed facts plus the court’s resolution of disputed fabds.{quotingHerbert, 974 F.2dat

197).

5> The Court, therefore, does not reach Defendant’s arguments under Rule 12(b)(6) or for
summary judgment pursuant to Rule 56(&geSimpkins v. t. ColumbiaGovt, 108 F.3d 366,
371 (D.C.Cir. 1997)(“[T]he rule is strict that once a couwdetermineghat it lacks subject matter
jurisdiction, it can proceed no furthex.”



B. Analysis

Defendant argues thatelCourt lacks subject matter jurisdiction over Ms. Davis’s
Complaint because her claim falinder the independent contractor exception to the FTCA'’s
waiver of sovereign immunity. The Court agrees ailidthereforedismissthe Complaint’s
negligence clan against the United Statparsuant to Federal Rule of Civil Procedure 12(b)(1).

Sovereign immunity shields the federal government and its agencies from suit and is
“jurisdictional in nature.”Am Road & Transp. Builders Ass’n v. EP#65 F. Supp. 2d 72, 79
(D.D.C.2012) (quoting=DIC v. Meyer 510 U.S. 471, 4761L994)) (other citations omitted)'he
government may waive immunity, but such a waiver “must be unequivocally expressed in
statutory text, and will not be implied’ane v. Penag518 U.S. 187, 192 (1996) (citations
omitted). “If sovereign immunity has not been waived, a claim is subject to dismissal under Rul
12(b)(1) for lack osubject matter jurisdiction.Clayton v. District of Columbig®31 F. Supp.
2d 192, 200 (D.D.C. 2013) (citindeye, 510 U.S. at 475)The plaintiff bears the burdewof*
establishing both the couststatutory jurisdiction and the governmenwaiver of its sovereign
immunity.” Am Road & Transp. Builders Ass'865 F.Supp. 2d at 8Qc{tations omittedl
Once a court “determines that it lacks subject matter jurisdiction, it can procéadheo.”
Simpkins v. t. ColumbiaGovt, 108 F.3d 366, 371 (D.Cir. 1997).

The FTCA contains a limited waiver of sovereign immuttigt allows the United States
to be sued for the negligent acts or omissions of its employees waitimig the scope of their
employment.See28 U.S.C. § 1346(b)(1see alsdJnited States v. Orleangd25 U.S. 807, 813
(1976). Specfically, the FTCA waives sovereign immunity based on an “injury . . . caused by a
negligent or wrongful act or omission afily employee of the Governmaeiitile acting within

the scope of his office or employment . . . if a private person would be liablediaithant.” 28



U.S.C. § 1346(l{l) (emphasis added)The FTCAs definition of “employee of the government”
includes “employees of any federal agency,” but the definition of “federal agencytidypli
excludes‘any contractor with the United States28 U.S.C. § 2671. Based on this langualge, t
Supreme Court has recognizaa“independent contractor exception” to the FTCZe
Orleans 425 U.Sat814. FollowingOrleans courts “routinely hold that the United States
cannot be sued where the alleged duty of care has been delegated to an independé¢ot.tontrac
SeeHsieh v. Consol. Eng’Servs Inc, 569 F. Supp. 2d 159, 176 (D.D.C. 2008)f citing
Cannon v. United State645 F.2d 1128, 1133-39 (D.Cir. 1981) and then citingcooper v.
United States Govy'225 F. Supp. 2d 1,(@.D.C. 2002).

When considering whether the independent contractor exceptibe FTCAappliesa
court must evaluate the level of control that the United States exercises overttheton
Under this exception, the government can only be liabla tmmtractor’s actsf the contractor’s
“day-to-day operations are supervised by the Federal Governm@rieans 425 U.Sat815.
The Supreme Couhtas further explained that arftical element in distinguishg an agency
from a contractois the paver of the Federal Government ‘to control the detailed physical
performance of the contractor.1d. at 814 (quotindg.ogue v. United Stated12 U.S. 521, 528
(1973)). The D.C. Circuit has made clear that “the government may ‘fix specific and precise
conditions to implement federal objectives’ without becoming liable for an independent
contractors negligence.”"Macharia v. United State834 F.3d 61, 68—69 (D.Cir. 2003)
(quotingOrleans 425 U.S. at 816)The United States is also permitted teseve the right to
inspect the contract@’'work and monitor its compliance with federal law without vitiating the
independent contractor exceptibrisieh 569 F. Supp. 2d at 177 (citi@yleans 425 U.S. at

815).



The Court agrees with Defendant that the independent contractor exception applies to
Ms. Davis’s negligence claim and that the Court therefore lacks subject jnasiiction over
the Complaint. The Complaint alleges that TSA, “[tlhrough its agentaisgrand/or
employee, . . . owed a duty to the Plaintiffs to control its K-9 and to otherwise act in@atgdas
manner to avoid injuring A.D.” Compl.  19On the Complaint’'s own terms, the negligence
claim against Defendant relies on the actionsMbaroe County Sheriff’'s Office employedn
employee of the Sheriff’'s Office is not an “employee of the government” for the purpdbes of
FTCA. 28 U.S.C. § 1346(l(}).

Nor does thaffiliation between the TSA and the Sheriff's Offierceed the usual
bounds of an independent contractual relationship for the purposes-GiGAe To be sure, the
Agreement between the federal and local agencies does give thedegfea of supervision
overthe canine teams in the PrograAmong other things, the Shiis Office must draft a
written plan explaining howSA-providedcanine teams will respond to critical threi@it$ess
than forty-five minutesseeSOJQOat 4, and ensure that handlers and canines meet training
requirements, including “TSAnandated proficiency trainingid. at 4-5. Additionally,a TSA
Field Canine Coordinator is “responsible for overseeing and evaluating thef{Si@ffite’s]
compliance with the conditions of the” Agreemeld. at 3. The Agreement also places general
conditions on how the canineamscan be deployed. For instancanine teammust“maintain
the ability to promptly respond to threats at” various forms of transportation rofrast and
theyare required tgpend at least 80% of their annual duty time “intthasportation
environment.” Id. at 3. Similar terms require a percentage of each canine team’s duty time to be

spent searching cargad.



These contractual terms do not, however, constitute supervisidaysfo-day
operations . . by the Federal GovernmentOrleans 425 U.S. at 815. Nor does the TSA
“control the detailed physical performance of the contractargue 412 U.Sat528. The
Agreement provides only operation parameters and guidelines, such as training retsiaeme
minimum stadards of coverage. For instance, instead of TSA exercising direct aorérdhe
canine teamsr mandating its own response plan, the Agreement requires the Sheriff's Office to
maintain its own plan for how canine teams “will respond to threat incidentsthin &
maximum of 45 minutes.’'SOJO a#. Similarly, the Agreement sets minimum operational
expectations, but leaves it to the Sheriff's Office to determine how those swadard
accomplished in practiceSee, e.gid. at 3 (setting percentage targets for use of operational time
in different settings) The fact that TSA and its Field Canine Coordinator monitor the canine
teams an@nforce the terms of the Agreement is not enougidiesteghe independent
contractor exception to the FTCAhe federal government is permitted to “fix specific and
precise conditions to implement federal objectivaghout becoming liable for an independent
contractors negligence.”"Macharia 334 F.3cat68—69 (quotingrleans 425 U.S. at 816).
Similarly, it may “reserve the right to inspect the contrastarork and monitor its compliance
with federal law without vitiating the independent contractor exceftibisieh 569 F. Supp. 2d
at 177 (citingOrleans 425 U.S. at 815).

The Supreme Cotlis decision inLogue 412 U.S. 521is instructive hereln Logue the
Court held that employees of a county jail were not employees of the United Stalbes for t
purposes of theTCA, even though the jail housed federal prisoners subjecttmtract wh
the Federal Bureau of Prisonigl. at 532. Tle Court rejected federal liability even though the

contract required compliance with the Bureau’s “rules and regulations,” estatirdj the

10



“methods of discipline, rules for communicating with attorneigtation privileges, mail,
medical services, and employmentd. at 530. The contract gave the Bureau the right to
inspect the jail and determine the conditions of the prisoners, but did not give théoright
physically supervise the conduct of tiad's employees.”ld. The Agreement at issue here is the
same. The Agreement fixes specific conditions and objectives and allows the TSA to monitor
the Sheriff’'s Office’s performance, but it does not give the government direci¢cg@hgentrol
over theday-to-day operations of the canine teams.

For these reasons, the Court finds that the independent contractor exception toAhe FTC
applies to the negligence claim found in the Complaint. Thus, sovereign immunity bars the
claim and the Court will dismiss the Complaint for lack of subject matter jurisdpticsuant to

Rule 12(b)(1).

IV. PLAINTIFF'S MOTION T O AMEND THE COMPLAINT AND SEEK DISCOVERY

In her opposition to Defendant’s motion, Ms. Davis moves for leave to file an Amended
Complaint and to conduct discovery on a number of issBesPIs.” Opp’n at 1. Specifically,
Ms. Davis argues that, if “the Complaint does not contain sufficient facts tat dieéeUnited
States’Motion, the Court should grant Plaintiffs leave to amend . . . to add necessteg and
provide sufficiently pled facts that would defeat the MotioRIS.” Mem. at 9 Among other
changes, the proposed Amended Complaint names WMATA as an additional def&eant.
Am. Compl.118-21. Plaintiff also argues that she should “be permitted to perform discovery,
pursuant to [Federal Rule of Civil Procedure] 56(d).” Pls.” Mem. atF.the reasons stated
below, the Counwill grantPlaintiff leaveto file theAmended Complaint and will permit limited
jurisdictional discovery Finally, the Court will grant leave to amend the Complaint to add

WMATA as a defendant.

11



A. Legal Standard

Under Federal Rule of Civil Procedure 15(a)(1), a party may amend her pleading once as
amatter of course within twentyne days afteeffecting serviceor twentyone days after the
service of a responsive pleading under Rule 12(b), (e) oBé@¢Fed. R. Civ. P. 15(a)(1)After
that time,a party‘may amendts pleading only with the opposing party’s written consent or the
court’s leave.” Fed. R. Civ. P. 15(a)(2). Hoping to amdmatcomplaint, and not having
obtained Defendant’s written conseMis. Davis nowseeks the Court’s leave to do 8eePls.’
Mem at9.

Typically, leave to amend a complaint should be freely given “when jusiicequires.”
Fed R. Civ. P. 15(a)(2). In deciding whether to allow a party to amend a complaingehowe
courts may consider “undue delay, bad faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments pgyiallowed, undue prejudice to the
opposing party by virtue of allowance of the amendment, futility of amendment Hdcris v.
Sec’y, U.S. Dep't of Veterans Affgii26 F.3d 339, 344 (D.C. Cir. 1997) (quotigman v.
Davis, 371 U.S. 178, 182 (1962)“An amendment would be futile if it merely restates the same
facts as the original complaint in different terms, reasserts a claim on whicbuttigpreviously
ruled, fails to state a legal theory, or could not withstand a motion to disrRsbifison v.
Detroit News, InG.211 F. Supp. 2d 101, 114 (D.D.C. 2002). A court considers the proposed
amendments “under the same standard as would be applied to a motion to di€taidekun v.
Corr. Treatment Facility5 F. Supp. 3d 7, 13 (D.D.C. 2013).

B. The Amended Complaint’'s Allegationsagainst the United States
Plaintiff briefly argues the she should be permitted to amend the Complaint “to add

necessary parties and provide sufficiently pled facts that would defeat” Defsndation.

12



Pls.” Mem. at 9 The proposed Amended Complaint includes a single negligence count against
the United StatesSeeAm. Compl.§122—-25. Specifically, the Amended Complaint alleges that
the United States “breached its duty to the Plaintiffs and caused injury to A.Diljrixy tia
properly train, supervise and/or control its dog which constitutes the tort of negliétc
1 24. Defendant argues that amendment would be futile, because the Amended Cooybdaint ¢
not survive a dispositive motiorSeeDef.’s Reply SuppDef.’s Mot. Dismiss or for Summ. J.
(“Def.’s Reply”) at 510,ECFNo. 16. Specifically, Defendant argues that the Court does not
have subject matter jurisdictido@cause the netrainingaspect of the amended claim against the
United Stategalls under the discretionary function exception to the FFQ4. at 7. At this
time, the Court finds it would be prematuredttermine that the amended negligence claim is
barred by the discretionary function exception and therefore futile. Instead, thevllopermit
limited jurisdictional discovery for the purpose of resolving that question.
1. The Independent Contractor Exception to the FTCA

The Amended Complaint’s negligence count against the United States is basedon TS
alleged failure to train, supervise, and control the canine in queSesim. Compl. T 24
(alleging thafT SA failed “to properly train, supervise and/or control itg'dlo The Court has
already decided, however, that the independent contractor exception to the FTGlbiaats f
liability for the actions of the Sheriff’'s Office employee handling the canitieeaime of the
incident. Although the TSA owns the canittee Sheriff's Office is responsible for its d&y
day supervision and handlingeeSOJO at 34; DeMossDecl. 1 10. An amendmei futile “if

it merely restates the same facts as the @igiomplaint in different terms” oréasserts a claim

¢ Defendant also renews its argument on the merits that TSA “does not owe any duty to
Plaintiff.” Def.’s Reply at 6.

13



on which the court previously rulédRobinson211 F. Supp. 2dt114. Thusfor the reasons
previously stated, the independent contractor exception raakesdmentutile to the extent
that the Amendd Complaint seeks to hold the United States liabléHerations of the Sheriff's
Office or forTSA’s failure to superviser control the canine.

2. The Discretionary Function Exception to the FTCA

The Amended Complaint does include one new aspagtallegation that the United
States is liable to Plaintiff for theegligent training of the canin&eeAm. Compl. T 24.
Specifically, the Amended Complaint alleges that the United States failetbfierfy train. . .
its dog.” Id. Defendant argues that this addition to the Complaiatso futile because “the
discretionary function exception to the FTCA’s general waiver of sovereign immupiigs”
Def.’s Reply at7. For the reasons stated below, the Clnals that additional facts are
necessary to resolve the application of the discretionary function exception.

The discretionary function exception is another exclusion from the FTCA'’s general
jurisdictional grant and waiver of sovereign immunigee Sloan v. U.S. Dep't of Hous. &
Urban Dev, 236 F.3d 756, 759 (D.C. Cir. 2011) (citations omitted). Under this exception, the
United States expressly retains its immunity“fory claim .. . based upon the exercise or
performance or the failure to exercise or perform a discretionary function or duty parttoé a
federal agency or an employee of Ghé@vernment, whether or not the discretion involved be
abused.” 28 U.S.C. § 2680(a)edause the purpose of the exception is to shield discretionary
policy decisions from liability, the exception applies even when an empogheged acts are
negligent. See United States @aubert,499 U.S. 315, 323 (1991).f the discretionary
function exception applies, the district court lacks subjectampitrisdiction over the case.”

Sloan 236 F.3d at 759 (quotingope v. Scotd5 F.3d 445, 448 (D.Cir. 1995)).

14



In United States v. Gaubethe Supreme Couctreateda two-step testo determine if the
discretionary function exception appliesstgovernment action. 499 U.S. 315 (1991). First, the
exceptionf‘covers only acts that are discretionary in ndtared “involv[e] an element of
judgment or choice.”Id. at 322 (quotingBerkovitz v. United State486 U.S. 531, 536 (1954)).
Theexception will not apply where dederal statute, regulation or policy specifically prescribes
a course of aain for an employee to followld. at 322 (quotindBerkovitz,486 U.S. at 536)).

In the case of a specific prescription, “no discretion is employed and the onlyireraguiry
.. . iIs whether the employee did, or did not, do what was prescribed by thabklppiatute,
regulation, or policy.”Daisley v. Riggs Bank, N.,A8B72 F. Supp. 2d 61, 82 (D.D.C. 2005)
(citations omitted).

Second, even if “the challenged conduct involves an element of judgment,” that judgment
must be “of the kind that the discretionary functionepton was designed to shieldGaubert,
499 U.S. at 322-23 (quotirigerkovitz, 486 U.S. at 536). The exception is intended to “prevent
judicial ‘second guessingif legislative and administrative decisions grounded in social,
economic angbolitical policy,” so it only protects “governmental actions and decisions based on
considerations of public policy.1d. at 323 (quotindBerkovitz 486 U.S. at 537). When
evaluating the governmental action or decision, a court’s decision should nohtwvhat the
decisionmaker was thinking, but [rather] the type of decision being challéngedghlin v.

United States393 F.3d 155, 163 (D.C. Cir. 2004) (quotidgpe 45 F.3d at 449alteration in
original).

The Court will begin its analysis witthe second prong of thgauberttest whichasks
“whether the type of decision being challenged is grounded in social, economic, oaboliti

policy.” Macharia v. United State834 F.3d 61, 6{D.C. Cir. 2003) (quotingCope 45 F.3d at

15



449. Defendant argues thtte TSA exercises discretiomhen creating its training methods and
procedures, anthat itnecessarily considers policy implications wiikstiding how to train its
canines.SeeDef.'s Reply at9. The critical question is “whethehe ‘nature’ of the decision
implicates policy analysis.Cope 45 F.3d at 44%itations omitted). In other words, what
matters is the “type of decision being challenged” not “what the decisionmaker wasghat
the time. Id.

Several courts in this Circuit haf®und that training decisions are grounded in public
policy and satisfyfhesecond prong dbaubert FollowingGaubert the D.C. Circuit held that
“hiring, training, and supervision choices that WMATA faces are ch&scsseptible to policy
judgment.” Burkhart v. Washington Metro. Area Transit Authl2 F.3d 1207, 1217 (D.C. Cir.
1997)/ On the issue of training, the court elaborated:

The extent of training with which to provide employees requires consideration of

fiscal constraints, public safety, the complexity of the task involved, the degree of

harm a wayward employee might cause, and the extent to which employees have

deviated from accepted norms in the past. Such decisions are surely among those
involving the &ercise of political, social, or economic judgment.

Id. In Macharia the D.C. Circuit affirmed the district court’s dismissal of claims arising from
the terrorist attack on the United States Embassy in Nairobi, K&884AF.3d at 69. Ingt

analysis ofGaubert’'ssecond prong, the cowagreed with thelistrict cout that“how much

training should be given to guards and embassy employees . . . necessarily entails balancing
competing demands for funds and resourcéd.’at 67. Applying these principlegther district
courts have reached similar conclusions in the law enforcement coStxte.gBostic v. U.S.

Capitol Police 644 F. Supp. 2d 106, 110 (D.D.C. 2009) (“T@epitol Police’s]training and

" AlthoughBurkhartdealt withWMATA'’s sovereign immunity, instead of the FTCA’s
waiver of federal sovereign immunity, the comndde clear that it was interpreti@gubertand
thatthe WMATA andFTCA ruleswere analogousSee Burkart112 F.3d at 1216.
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supervision of employees is exactly the kind of discretionary function that is nottsiebje
judicial seconeguessing); Tookes v. United State®811 F. Supp. 2d 322, 330 (D.D.C. 2011)
(“[T]he governing case law in this Circuit firmly supports a finding that the supenvasid
training of deputy marshals are discretionary governmental functions grounded in social,
economic, and political policy.”).

TSA faces a range of difficult choices when allgogits limited resources and pursuing
its important objective of protecting transportation in the United Stdies.same policy
concerns described in other negligent training caseshégme the $A’s decisions with regard
to training canines in the Program. Just as with human employees, creatining prwogram
for caninesrequires consideration of fiscal constraints, public safety, the complexite désk
involved, the degree of harm a wayward [canine] might cause, and the extenthdoahioes]
have deviated from accepted norms in the paBtirkhart 112 F.3dat 1217. Decisions of that
type requirehe exercise of political, social, or economic judgmiehtand it is not necessary
for the government to provide details of the actual rationale for the training dedmnsitated
by the Amended ComplainfeelLoughlin 393 F.3dat 163(citations omitted)

Resolving the secom@aubertprong in the Defendant’s favor does not resoheeissue,
however. Under thirst prong, the United States could still be liable if “the injury resulted from
a government employee’s failure to follow a specific, mandatory policy requiringieupeart
course of action.”Singh v. S. Asian Soc'y of The George Washington,U\iv.06-0574, 2007
WL 1521050, at *6 (D.D.C. May 21, 2007) (citations omittelixhe allegedly negligent astas
controlled by any statute, regulation or established policy, it canrdistretionary because “the
employee ha[d] no rightful option but to adhere to the directiBerkovitz,486 U.S. at 536.

Defendant argues that Plaintiff has failed to “point to any federal statgtdatien, directive, or
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policy that specifically prescribes TSA'’s training methods and procedurdefOiEDCTP
canines.” Defs Reply at 9. Although it does not appear tat Davishas identified any
regulation or policy, she has sought broad permission to conduct discéegrghe reasons
explained below, and in light éflaintiff's request and this Circuit’Bberalapproach to
jurisdictional discovery, the Court finds that it would be premature to resolviesih@aubert
prong without giving Plaintiff an opportunity to conduct limited, jurisdictional discovery.
3. Plaintiff's Request for Discovery
Plaintiff moves for discovery in order to:
[D]evelop facts regarding the relationship between the TSA and the [Greater
Rochester Regional Airport/Monroe County Sheriff's Office]; to determine the
history of the canine in question; to determine what training was provided by the
TSA to its canine and to the canine teams; to determine the sufficiency of the
training; to determine whether the TSA'’s training, oversight, guidance and/or
direction of the canine and canine teams met applictdbtelards of care; and to

obtain other information on the issue of the TSA'’s actions or inactions
contributing to the incident under suit.

Pls.” Mem.at10. Defendant argues that Plaintiff has not “offered specific reasons to
demonstrate the necessiyd utility of discovery.” Def.’s Reply at 11. In light of this Circuit’s
liberal approach to jurisdictional discovery in this context, the Court will permit limited
discovery.

At the outset, the Court notes that Defendant has not only ntowksimisson thebasis
thatthis Court lacks subject matter jurisdiction and tiat Davis has failed to state a claim
upon which relief can be granted, but bEsomoved, in the alternative, for summary judgment.
SeeDef.’'s Mot at 1 Plaintiff's request for disavery, which cites only Federal Rule of Civil
Procedure 56(d), does not distinguish betwbese arguments or specifjny discovery is
necessary to defeat any specific component of Defendant’'s m&emsfls.” Mem. atlO.

Because the Coudoes noteach the summary judgmeanalysisit is not clear that Rule 56(d)
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applies in the context of a jurisdictional challenge under Rufe @@urts in this Circuit
considering requests farrisdictionaldiscovery related to exceptions to the FTCA have not
relied on Rule 56(d)Seee.g, Loughlin 393 F.3d at 1668; Ignatiev v. United State238
F.3d 464, 46667 (D.C. Cir. 2001)Donahue v. United State870 F. Supp. 2d 97, 1145
(D.D.C. 2012; Sledg v. United Stateg23 F. Supp. 2d 87, 998 (D.D.C. 2010}. The Court
will follow the path of other courts in this Circuit, andll treat Plaintiff's argument under Rule
56(d) as a request for jurisdictional discovery.

“This Circuit’s standard for penitting jurisdictional discovery is quite liberalDiamond
Chemical Co., Inc. v. Atofina Chemicals, 268 F. Supp. 2d 1, 15 (D.D.C. 2003). The D.C.
Circuit has stated that “if a party demonstrates that it can supplement its jiomsdiallegations
through discovery, then jurisdictional discovery is justifieGTE New Media Services, Inc. v.
BellSouth Corp.199 F.3d 1343, 135D.C. Cir. 2000). “The district court retainsonsiderable
latitude in devising the procedures it will follow to ferret out the facts matito jurisdictior,
but, “[i]n order to avoid burdening a sovereign that proves to be immune from suit . . .
jurisdictionaldiscovery should be carefully controlled and limite@Hoenix Consulting Inc. v.

Republic of Angola216 F.3d 36, 40 (D.C. Cir. 2000) (citations and quotation marks omitted).

8 Certainly, if the Court lacks subject matter jurisdictiBrgintiff is not entitled to
conduct discovery on the merits of her claiBee Macharia334 F.3dat 68 (statingthat merits
discovery is “entirely irrelevant to the jurisdictional issue raised by thiergments motion” to
dismiss based on thli#scretionary function exception).

° While other Circuits have looked “to decisions under Rule 56 for guidance in
determining whether to allow discovery on jurisdictional facts,” they hawedreh those
decisions only by analogylohnson v. United States34 F.3d 958, 965 (8th Cir. 2008ke also
Gualandi v. Adams385 F.3d 236, 244 (2d Cir. 2004) (“Although a motion to dismiss for lack of
jurisdiction cannot be converted into a Rule 56 motion, a court may nonetheless look to Rule
[56(d)] for guidance in considering the need for discovery on jurisdictional fa@idiions
omitted).
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In the FTCA contextgourts in this Circuifrequentlygrant jurisdictional dicovery
where plaintiffs have challenged the application of exceptions to the FEEA, e.glgnatiey,
238 F.3d at 467 (reversing the district court’s decision to prohibit discovery ragardather
non-public, mandatory guidelines existedyughlin 393 F.3d at 1668, 172 (finding that the
district court erred in suggesting that jurisdictional discovery is limited to thefoag of the
discretionary function exception tesBledge 723 F. Supp. 2dt 94-95 (permitting limited
jurisdictional disovery); Singh 2007 WL 1521050, at *6&m@. When considering an
exception to the FTCA, the.C. Circuit has “recognized that where ‘facts [are] necessary to
establish jurisdiction,’ plaintiffenustbe afforded the opportunity for discovery of [such] facts . .
. prior to’ the granting of a motion to dismiss for lack of subject matter jurisdictiooughlin,
393 F.3d at 167 (D.C. Cir. 2004) (alterations in original) (emphasis aititay Ignatiey 238
F.3d at 467)

The Court finds that limited discovery is warranted in this case. In order to determin
whether the discretionary function exception applies to Plaintiff's FTCitncline Court must
consider factual matters outside the Amended Complaint. Although Plaintifhdbesplicitly
allege that TSA employees violated apecificmandatory directive, Ms. Davis doagjue that
“the TSA trained [the] canine handlers ‘using established TSA proficiendfitadibn
standard$’ Pls.” Mem. at 45 (citing SOJO at 2 Based on the current record, it is not clear,
and the Court does not decide, whether those standards constitute a mandatiwey tiadct
could implicate the firsprong ofGaubert. Discovery may clarify the significance of those
standards and wheth&SA employees adhered to thenthiéy wererequired to do soThe
Court also notes that ttfgtatement of Joint Objectivésund in the Agreememefers to the

“Program’s Standard Operating Practices and Proce@@€RBP)’ SeeSOJO at 2. Limited
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jurisdictional discovery may reveal whether those practices and procedurésisobstding
direction for TSA employees. At this time, the Court does not decide the age#iof the
“proficiency/certification standards” or the Program’s SOPP, and Plaintifitiimited to
seeking discovery on these examples.

Of coursePlaintiff's discovery will be strictly limited to jurisdictional isssi¥® The
Court recognizes that “jurisdictional discovery should be carefully controlledraiteld” to
avoid burdening a sovereign who may be immune from &lnbenix Consulting216 F.3d at
40. To the extent Plaintiff’'s motion sedksveto conduct discovery on non-jurisdictional
issues, the motion is denied without prejudice. At this time, Ms. Dalisot be permitted to
seek discovery on the merits of her case. For exasgleraissues listed in Plaintiff's request
for discovery, including “whether the TSA'’s training, oversight, guidance and/oridirextthe
canine and canine teams met applicable standards of seePl5.” Mem. at 10, are irrelevant to
the threshold jurisdictional question at issue here. The only issues subjecotediat this

time arewhether a mandatomirectivegoverned the training of TSA canines in the NEDCTP

0 The D.C. Circuit has clarified that discovery may be permitted for the second prong of
the Gauberttest. Seel.oughlin, 393 F.3cat 167 (“No bright line rule confinediscovery to
prong one of the discretionary function exception.”). Thaglin court also noted, however,
that “[b]Jecause the prorigvo inquiry looks to theypeof decision whether to warn, irrespective
of considerations that factored into thetualdecision . . .it may often be the case that
discovery is unnecessary to determine whether prong two of the discretionargrfexcieption
extends to any particular act or omissiold’ at 166(citing Cope v. Scotd5 F.3d 445, 449
(D.C.Cir. 1995)). This is not a case where “the factual predicate is critical to an accurate
analysis of the nature of the decision made.’166-67. Instead, the Court’s analysis of the
second prong is relatively straightforward. Creating a training program, as othsriaue
found, requires the consideration of social, economic and political pSieg, e.gBurkhart v.
Washington Metro. Area Transit Autil2 F.3d 1207, 1217 (D.C. Cir. 1997). Because the
Court’s analysis focuses on ttypeof decision, rather than tleetual decisionmaking process,
discovery is not necessary to resolve the second prong.
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and whether TSA employees violatibat directive Following the completion of jurisdictional
discovery, Defendant magnew its motion to dismiss again seek summary judgmeét.
C. The Addition of WMATA as a Defendant

The Court will next consider Plaintiff's request to add WMATA as an additional
defendant. Ms. Davis argues that she “should also be allowed to amend the Compldundéo inc
WMATA as a Defendant since WMATA may have also owed a duty to Plaintiffs at the time of
the alleged incident.’SeePlIs.” Mem. at 9. The proposed Amended Complaint includes a single
negligence count against WMATA based on the same factual allegations broughtthgai
United StatesSeeAm. Compl.{118-21.

Plaintiff moves to amend the Complaint pursuant to Federal Rule of Civildtnece
15(a), which “allows a party to amend its pleading to add a new par#thore ex rel. Estates
of Amore v. Accqor529 F. Supp. 2d 85, 91 (D.D.C. 20@8}ations omitted)see als® Charles
A. Wright & Arthur R. Miller, Federal Practice and Procedu&1474 (3d ed. 2016) (“[A] party
may make a Rule 15(a) amendment to add, substitutkepp parties to the actign.The

decision to grant or deny leave to amend is within the court’s discreiegfirestone v.

1 The Court appreciates the security implications of allowing discovery #imut
training of canines employed in airport security. Accordingly, discovery will be funthiéed
to directives concerning training with respect to discipline, safety, armdatitns with the
public, not training concerning the detection of contraband and/or explosives.

12 The Court notes that amending a complaint to add a party could, in some instances,
implicate the joinder rules found in Federal Rules of Civil Procedure 20 anSezhmore ex
rel. Estates of Amoré29 F. Supp. 2dt91 n.2. After a responsive pleading has been filed,
however, the Standad for adding a party is the same regardless of the rule under which the
motion is made: the decision lies within the discretion of the ¢oltat.(first citing Wiggins v.
Dist. Cablevision, In¢.853 F. Supp. 484, 499 n.29 (D.D.C. 1994); and then dimgjda Indian
Nation v. County of Oneidd99 F.R.D. 61, 72 (N.D.N.Y. 2000kee als® Charles A. Wright
& Arthur R. Miller, Federal Practice and Procedu®1474 (3d ed. 201§)[T] he same basic
standard for adding or dropping a party will apply whether the pleader moves under Rule 15(a)
or Rule 2717).
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Firestone,76 F.3d 1205, 1208 (D.Cir. 1996). Leave to amend, however, “shall be freely

given when justice so requires.” Fed. R. Civ. P. 15(a). A denial must be supported by sufficient
reasons, such as undue delay, bad faith or dilatory motive on the part of the movant, repeated
failure to cure deficiencies by amendments previously allowed, undue prejudiceopptseng

party . . ., [or] futility ofamendment.”"Foman v. Davis371 U.S. 178, 182 (1962).

Here, the Court is not aware of any evidence of undue delay, bad faith, or dilatory
motive. Plaintiff seeks to add WMATA as a defendant based on information provided by the
United States in its motmto dismiss. Plaintiff’'s motion for leave to amend, included in her
opposition to the motion to dismiss, followed soon after the United States providedatidorm
about WMATA's possible connection to the incident at issue in this case. AsfPratds, the
request for leave to file the Amended Complaint was filed within the Districobfmbia’s
threeyear statute of limitations for negligence claingeeD.C. Code § 12-301 (setting a three-
year limitation period for causes of action “for whichraitation is not otherwise specially
prescribet); see alsaCarney v. Am. Uniy151 F.3d 1090, 1096 (D.C. Cir. 1998pting that
the residual, thregear statute of limitations applies to personal injury claims). The timing of
Plaintiff's request suggests that WMATA is unlikely to face undue prejuditésibidded as a
defendant in this casé. For these reasons, the Court will grant Plaintiff’'s motion for leave to

amend her Complaint to add WMATA as a defendant.

13 As previously discussed, leave to amend may be denied where the amendment would
be futile because the new claims could not survive a motion to disBesRobinson v. Detroit
News, Inc.211 F. Supp. 2d 101, 114 (D.D.C. 2002). The Court notes the possibility that
sovereign immunity may bar the negligence claim against WMAEABeebe v. Washington
Metro. Area Transit Auth129 F.3d 1283, 1287 (D.C. Cir. 1997), but, without the benefit of
argument bythe parties, the Court does not find that amendment is necessatrily futile.
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V. CONCLUSION
For the foregoing reasons, Defendant’s Motimismiss or, in the Alternative, Motion
for Summary Judgment (ECF No. 1 GRANTED and Plaintiff'sMotion to Amend the
Complaint and/or Conduct Discovery (ECF No. 15RANTED IN PART AND DENIED
IN PART. An order consistent with this Memorandum Opinion is sepigrated

contemporaneously issued.

Dated: July 20, 2016 RUDOLPH CONTRERAS
United States District Judge
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