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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM AVERY ,
Plaintiff
V.
FEDERAL DEPOSIT INSURANCE

CORPORATION, as receiver for NetBank
Business Finance

Defendant

Civil Action No. 15-150(CKK)

MEMORANDUM OPINION
(June 29, 2015)

Plaintiff William Avery filed suitin the D.C. Superior Couggainst the Federal Deposit
Insurance Corporation as Receiver for NetBank Business Finance seekitmyey gamages
resulting from NetBarik allegedly fraudulent conduct in qualifying him for a loan and
subsequently destroying evidence. ComplafQefendant removed the cdasehis Court.

Notice of Removal, ECF No. 1. Presently before the Court is Defesd&htlotion to Dismiss
Complaint, arguing that the Coligicks subject matter jurisdiction over Plairisftlaims
pursuant to Rule 12(b)(Bnd that the Complaint fails to state a clainder Rule 12(b)(6)
becausehe claims are barrdaly the applicable statute of limitatigrtke claims are precluded by
res judicataand collateral estoppel, atite Complaint fails tallege sufficient factg state a
plausible claimUpon consideration of the pleadinghe relevant legal authorities, and the
recordas a whole, the CoUBRANTS Defendars [8] Motion to Dismiss. The Court concludes

thatit lacks subject matter jurisdiction to hear Plaingiftlaimsbecausélaintiff did not exhaust

1 The Court’s consideration has focused on the following documents
e Def’sMotion to Dismiss Complaint'Def.’s Mot””), ECF No. 8;

e Pl’sMemorandum in Opposition ef.’s Motion to Dismiss Compl(“Pl.s
Oppn”), ECF No. 15and

e Def.’s Reply toPl.’s Oppn (“Def.’s Reply), ECF No. 16.
1
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his administrative remedies as required by the applicable statutory schemeatiwealF
Institutions Reform, Recovery and Enforcement Act of 18&&.ausehe Court does not have
jurisdiction over this action, the Court does not reach Deferglalti€rnative arguments for

dismissal. The Court dismisses this case in its entirety.

|.BACKGROUND

The origin of the dispute before the Court is a $40,000 loan issued to Plaintiff in
November 2001 by a predecessor of NetBank. Compl., Ex. 3 at 30-32. Plaintiff agreeg to repa
the loan in sixty installment#d. Plaintiff made eighteen payments on the loan before stopping
paymentsld. at 31. NetBank sued Avery in D.C. Superior Court in May 2004 for non-payment
of the loan, and Avery filed a counterclaim alleging fraud and breach of co@caapl. 1 3b.
After a bench trial, Judge John M. Campbell of the D.C. Superior Court entered judgment in
favor of NetBank and against Avery on his Counterclaim on November 9, 2006. Compl., Ex. 3 at
32-33.After Avery filed numerous pogtdgment filings in the Superior Courhe District of
Columbia Court of Appeals faimed the trial cours disposition on February 3, 2009, and
subsequentlyejected Averis final appeal on December 17, 2012. Def.’s Mot., Ex. 1 at 1.

Meanwhile, the=DIC entered into receivership of NetBank on September 28, 2007.
Def.’s Reply, Ex. 4. Avey received notice of the FDIE status ina October 18, 200Tetter
from the Office of Thrift Supervision, through which Plaintiff had pursued a comalganhst
NetBank Seed. The letter informed Avery that his complaint package had accordingly been
forwarded to the FDIC and the letter contained the name, address, and telephone nuraber of t
FDIC officer who received the complaint packalge In addition, the FDIC published notice
that the Corporation had entered into receivership of NetBank in the Wall Sestllon

October 4, 2007, November 3, 2007, and December 3, 2007. Def.'s Mot., Ex. 6. The notice



announced January 2, 2008 as the final date for claims against NetBank to be filed with the
FDIC. On December 1, 2014, Plaintiff filed this case in the D.C. Superior Court, alléging t
“verdictchanging”evidence would allow him to provke fraud and breach of contract claims
that he had brought as counttsims in the original Superior Court acticeeCompl. § 1c.
Defendant removed the case January 29, 2015. Notice of Removal, ECF N@effendant

moved to dismiss, and that motion is now before the Court.

1. LEGAL STANDARD

“Federal courts are courts of limited jurisdicti@md can adjudicate only those cases
entrusted to them by the Constitution or an Act of Congkasikonen v. Guardian Life Ins. Co.
of Am, 511 U.S. 375, 377 (1994). The Court begins with the presumption that it does not have
subject matter jurisdiction over a cakk.To survive a motion to dismiss pursuant to Rule
12(b)(1), a plaintiff bears the burden of establishing that the Court has subjextjorettliction
over its claimMoms Against Mercury ¥DA, 483 F.3d 824, 828 (D.C. Cir. 2007). In
determining whether there is jurisdiction, the Court rfitaysider the complaint supplemented
by undisputed facts evidenced in the record, or the complaint supplemented by undisputed facts
plus the cours resalition of disputed facts Coal. for Underground Expansion v. Mine&83
F.3d 193, 198 (D.C. Cir. 2003) (citations omitted). “At the motion to dismiss stage, counseled
complaints, as well ggo secomplaints, are to be construed with sufficient liberality to afford
all possible inferences favorable to the pleader on allegations df$attles v. U.S. Parole
Commn, 429 F.3d 1098, 1106 (D.Cir. 2005). ‘Although a court must accept as true all factual
allegations contained in the complaint when reviewing a motion to dismiss pursuant to Rule

12(b)(1); the factual allegations in the complaimtill bear closer scrutiny in resolving a



12(b)(1) motion than in resolving a 12(b)(6) motion for failure to state a Cl&imght v.

Foreign Serv. Grievance B&03 F. Supp. 2d 163, 170 (D.D.C. 2007) (citations omitted).

[11. DISCUSSION

Defendant moves to dismiss arguing that this Court lacks subject matter jurisdiction
Plaintiff's claims against pursuant to Rule 12(b)(1).eBause th€ourt concludes that lacks
subject matter jurisdiction over Plaintgfclaimsas a result oPlaintiff's failure to exhaust
administrative remedieshe Court does not reach Defendamémaining arguments for
dismissal.

Congress enacted the Financial Institutions ReformepRery and Enforcement Act
(“FIRREA") in 1989 in response to the savings and loan insolvency crisis to enable the Federal
Deposit Insurance Corporati¢gfFDIC”) “to expeditiously wind up the affairs of literally
hundreds of failed financial institutions throughout the counkseeman v. FED.1.G.56 F.3d
1394, 1398 (D.C. Cir. 1995). FIRRE5tablishes an exclusive administratil@ms procesor
handling claims against banks in receivership with the FDIC. 12 U.S.C. § 1821(d)(3)K&3).
exclusive schemeovas “all claims and actions against, and actions seeking a determination of
rights with respect to, the assets of failed financial institutions for whichDle &erves as
receiver, including debtorglaims? Freeman 56 F.3d 81402.FIRREA also includes ébroadly
worded limitation on judicial reviewWestberg v. ED.I.C741 F.3d 1301, 1303 (D.C. Cir. 2014)
(citing 12 U.S.C. § 1821(d)(13(D)).A]ldjudication in district couttis only allowed after
“administrative determination 6dny claim against a depository institution for which the [FDIC]
is receiver.” Auction Co. of Am. v. ED.I.C141 F.3d 1198, 1200 (D.C. Cir. 1998) (quoting 12
U.S.C. 81821(d)(6)(A)(i)) These provisions of the statute estableslstandard exhaustion

requiremerntthat‘routes claims through an administrative review process, and ... withholds



judicial review unless and until claims are so routedVestberg741 F.3d at 1303 (quotirgm.
Nat'l Ins. Co. v. ED.I.G.642 F.3d 1137, 1141 (D.C. Cir. 2011)). This exhaustion requirement is
jurisdictional.Seed.

Defendantargues that Aver{did not file an administrative clainand thereforelte has
forfeited his right to bring claims against the failed baimlef. s Mot. at 8. The Court agrees. All
of Avery s claims in this actioa-specifically, his claimsor fraud and breach of contrastth
respect to NetBankfall within the exclusive remedial scheme established by FIRFEeA
Freeman 56 F.3dat 1402 (exclusive scheme covetsll claims and actions against, and actions
seeking a determination of rights with respect to, the assets of failedidinasttutions for
which the FDIC serves as receiver, including debtdeims’). Plaintiff long ago received notice
that NetBank was in FDIC receivershipeeDef.’s Reply, Ex. 4 (October 18, 200@é{ter to
Avery from the Office of Thrift Supervision informirfigm thatNetBank has gone into
receivership. Yet, it is uncontroverted that Plaintifas nevefiled an admirstrative claimwith
the FDIC. Accordingly, the Court finds that it lacks subject matter jurisdiction over Pfamtif
claims.

Although Plaintiff never explicitly responds to Defendant’s argument thaCtinist
lacks subject matter jurisdiction over thesedlaintiff presentdwo arguments that plausibly

pertain to the jurisdictional grounds for dismissing this case under Rule 1Z(B){&)Court

2 Avery also argues that is within the Cdartiscretion to refrain from considering facts outside
the Complaint—specifically regarding notice that NetBank was under the receivership of th
FDIC. However, the cases to which Plaintiff cites are inapposite as they pertaitidasrio
dismiss under Rule 12(b)(6) for failure to state a claietaBise the Court resolvibe motion on
jurisdictional grounds-eoncluding that it has no subject matter jurisdictighe Court may
consider relevant facts in the recasee Coal. for Underground Expansi@33 F.3d at 198.



addresses them het@laintiff first argues that he did not receive notice of the appointment of
the FDIC aRReceiverPl.'s Oppn at 56. Therefore, harguedhat he is eligible to file a late
claim undetthe late claims provision of FIRRE&eel2 U.S.C. 81821(d)(5)(C)allowing the
FDIC to consider claims after the applicable deadlifieéh# claimant did at receive notice of
the appointment of the receiver in time to file such claim before suchatadd “such claim is
filed in time to permit payment of such cldmHowever, this provision only allows late filing
of anadministrativeclaim and does not allow an independent action in this Court. Because
Plaintiff has never filed such a claibefore or after thapplicabledeadline—the jurisdictioral
exhaustion provision of FIRREA bars this acti®eeWestberg741 F.3d at 1303. In addition, as
noted abovethe record reflects thaas of October 2007, Plaintiff did have notice that NetBank
was under FDIC receivershipeeDef.'s Reply, Ex. 4Avery nextargues that his ongoing
litigation with NetBank at the time the FDIC entered into receivership of the bankielisne
period to bring a clainPl.’s Oppn at 23. Again, even if the prior litigation were grourtdsoll
the time period for the Court to review a determination by the FDIC of an ad@auinistclaim
under gction1821(d)(3)(B), the Court has no jurisdiction because Plaintiff never filed an
administrative claim with the FDI®/oreover, guitable tollingcannot provide the Court
jurisdiction over a claim where none otherwisesesxiCf. United States v. Kwai Fun Worif35
S. Ct. 1625, 1631 (A5) (equitable tolling unavailable for jurisdictional time bars).

In sum, @ Avery has never filed an administrative claim with the FOt@, Court lacks
subject matter jurisdiction to consider his clamssa resulbf the exclusive remedial scheme of

FIRREA. Finally,Avery argues, in the alternative, that this Court sheeidand his case to the

3 Insofar as Plaintif§ arguments pertain to Defendant’s rjarisdictional arguments for
dismissal, the Court has no occasion to consltEn because there is no subject matter
jurisdiction in the first instance.



FDIC for administrative review of his claimBl.'s Oppn at 8.However, e does not point to
any provision of FIRREA that would allow the Cotottake such an actioBecause the Court
lacks subject matter jurisdiction over this action, it has no power to remand #i® ¢he

FDIC.

V. CONCLUSION
For the foregoing reasons, the Cduntls that it lacks subject matter jurisdiction over
Plaintiff' s claims Accordingly, Defendanst [8] Motion to Dismiss Complaint is GRANTED.

An appropriate Order accompanies this Memorandum Opinion.

Dated:June 29, 2015
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge




