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OGOQTCPFWO QRKPKQP CPF QTFGT

Rnckpvkhh. Itgiqt{ Uokvj. dtqwijv vjku ekxkn tkijvu cevkqp wpfgt vq 64 W0U0E0 ¸ 3;:5 cnngikpi

vjcv vjg Fkuvtkev qh Eqnwodkc Fgrctvogpv qh Eqttgevkqpu *ÐFQEÑ+ wpncyhwnn{ fgvckpgf jko hqt

vygpv{/vjtgg fc{u chvgt c eqwtv qtfgtgf vjcv jg ycu vq dg tgngcugf htqo ewuvqf{0 Cogpf0 Eqorn0

]Fmv0 % 58_ cv 30 Kp eqppgevkqp ykvj c fkueqxgt{ fkurwvg. rnckpvkhh hkngf c Oqvkqp hqt Equvu cpf Hggu

cickpuv vjg Fkuvtkev. ctiwkpi vjcv fghgpfcpv xkqncvgf Hgfgtcn Twngu qh Ekxkn Rtqegfwtg 48*c+*3+.

4:*g+. 59*e+*3+. cpf 59*f+. cpf uggmkpi Ðvq tgeqxgt equvu cpf hggu kpewttgf cu c tguwnv qh c

okutgrtgugpvcvkqp d{ ]fghgpfcpv_ cdqwv vjg gzkuvgpeg qh fqewogpvu fwtkpi vjg eqwtug qh

fkueqxgt{0Ñ Rn0Óu Oqv0 hqt Equvu ( Hggu ]Fmv0 % 5;_ *ÐRn0Óu Oqv0Ñ+= Rn0Óu Uvcvgogpv qh R0 ( C0 kp

Uwrr0 qh Rn0Óu Oqv0 ]Fmv0 % 5;/3_ *ÐRn0Óu UvcvgogpvÑ+ cv 30 Fghgpfcpv fgpkgf xkqncvkpi cp{

fkueqxgt{ twngu cpf ctiwgf vjcv cp{ equvu cpf hggu kpewttgf d{ rnckpvkhh Ðctg vjg pqtocn equvu qh

nkvkicvkqp qpn{ vq dg tgkodwtugf ujqwnf ]r_nckpvkhh rtgxckn. cv vjg gpf qh vjg ecug 0 0 0 0Ñ Fgh0 Fkuvtkev

qh EqnwodkcÓu Ogo0 qh R0 ( C0 kp Qrr0 vq Rn0Óu Oqv0 ]Fmv0 % 62_ *ÐFgh0Óu Qrr0Ñ+ cv 30

Vjg Eqwtv tghgttgf vjg oqvkqp vq c Ocikuvtcvg Lwfig hqt c fgekukqp rwtuwcpv vq Nqecn Ekxkn

Twng 94040 Okp0 Qtfgt Tghgttkpi Ecug *Lwpg 35. 4238+0 Qp Fgegodgt 8. 4238. vjg Ocikuvtcvg

Lwfig kuuwgf cp qtfgt itcpvkpi vjg oqvkqp kp rctv cpf fgp{kpi kv kp rctv0 Qtfgt ]Fmv0 % 75_0 Vjg
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Ocikuvtcvg Lwfig hqwpf vjcv fghgpfcpv jcf eqookvvgf vyq fkueqxgt{ xkqncvkqpu cpf cyctfgf

rnckpvkhh cvvqtpg{uÓ hggu kp vjg coqwpv qh &3:.64:052< &34.767062 hqt 520; jqwtu qh Ot0 MncrtqvjÓu

vkog cv &628 rgt jqwt. cpf &7.::40;2 hqt :0; jqwtu qh Ot0 CmwnkcpÓu vkog cv &883 rgt jqwt0 Ogo0

Qr0 tg Rn0Óu Oqv0 ]Fmv0 % 76_ *ÐOgo0 Qr0Ñ+ cv 3;0

Vjg qpn{ qdlgevkqp tckugf vq vjg Ocikuvtcvg LwfigÓu twnkpi tgncvgu vq vjg coqwpv qh

cvvqtpg{uÓ hggu Î kp rctvkewnct. vjg jqwtn{ tcvg wugf vq ecnewncvg vjg hggu0 Fgh0Óu Qdl0 vq Ocikuvtcvg

LwfigÓu Fge0 8. 4238 Twnkpi ]Fmv0 % 7:_ *ÐFgh0Óu Qdl0Ñ+= Ogo0 qh R0 ( C0 kp Uwrr0 qh Fgh0Óu Qdl0

]Fmv0 % 7:_ *ÐFgh0Óu Qdl0 Ogo0Ñ+0 Fghgpfcpv ctiwgu vjcv vjg Ocikuvtcvg Lwfig eqookvvgf engct

gttqt yjgp ujg crrnkgf vjg jkijgt Ngicn Ugtxkegu Kpfgz *ÐNUKÑ+ Laffeytcvgu tcvjgt vjcp vjg Wpkvgf

Uvcvgu Cvvqtpg{Óu Qhhkeg *ÐWUCQÑ+ Laffeytcvgu0 Fgh0Óu Qdl0 Ogo0 cv 3Î70 Rnckpvkhh eqpvgpfu vjcv

vjg wug qh vjg jkijgt tcvg uecng ycu lwuvkhkgf dgecwug vjg ecug kpxqnxgu eqorngz hgfgtcn nkvkicvkqp0

Rn0Óu Tgur0 vq Fgh0Óu Qdl0 ]Fmv0 % 7;_ *ÐRn0Óu Tgur0Ñ+ cv 3Î60 FghgpfcpvÓu qdlgevkqpu vq vjg

Ocikuvtcvg LwfigÓu twnkpi ctg pqy dghqtg vjg Eqwtv0

Vjg Eqwtv eqpenwfgu vjcv vjg Ocikuvtcvg Lwfig eqookvvgf engct gttqt kp ecnewncvkpi vjg

hggu. cpf vjgtghqtg. kv yknn qtfgt fghgpfcpv vq rc{ rnckpvkhh cvvqtpg{uÓ hggu eqttgurqpfkpi vq vjg tcvgu

ugv hqtvj kp vjg WUCQ LaffeyOcvtkz hqt c vqvcn rc{ogpv qh &37.79;0;20 Yjkng vjg F0E0 Ektewkv

jcu cwvjqtk¦gf vjg wug qh vjg jkijgt ocvtkz kp eqorngz hgfgtcn nkvkicvkqp kp igpgtcn. rnckpvkhh jcu

hckngf vq oggv jku dwtfgp vq guvcdnkuj vjcv vjg tcvgu ctg tgcuqpcdng kp vjku ecug kp rctvkewnct. cpf

vjgtghqtg vjg Ocikuvtcvg LwfigÓu fgvgtokpcvkqp ycu eqpvtct{ vq ncy0

DCEMITQWF

ÐVjg Laffey Ocvtkz ugvu qwv c igpgtcn iwkfgnkpg hqt cyctfkpi cvvqtpg{uÓ hggu dcugf qp

gzrgtkgpeg0Ñ Salazar ex. rel. Salazar v. District of Columbia. :2; H05f 7:. 84 *F0E0 Ekt0 4237+0

Dwv vjg tcvgu ctg vjktv{ {gctu qnf cpf owuv dg cflwuvgf hqt kphncvkqp0 Id. Cu c tguwnv. wrfcvgf Laffey
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ocvtkegu jcxg dggp fgxgnqrgf. kpenwfkpi vjg vyq cv kuuwg jgtg< *3+ vjg ÐNUK LaffeyOcvtkz.Ñ

wrfcvgf kp ceeqtfcpeg ykvj vjg Ngicn Ugtxkegu Kpfgz qh vjg Pcvkqpykfg Eqpuwogt Rtkeg Kpfgz.

cpf *4+ vjg ÐWUCQ LaffeyOcvtkz.Ñ yjkej ku ockpvckpgf d{ vjg Wpkvgf Uvcvgu Cvvqtpg{Óu Qhhkeg

cpf cflwuvu tcvgu vq ceeqwpv hqt kphncvkqp d{ wukpi vjg Cnn/Kvgou Eqpuwogt Rtkeg Kpfgz hqt vjg

Ycujkpivqp. F0E0 ctgc0 See id.= Eley v. District of Columbia. 9;5 H05f ;9. 323Î24 *F0E0 Ekt0

4237+ *gncdqtcvkpi qp vjg fkhhgtgpegu dgvyggp vjg vyq ocvtkegu+0

Rnckpvkhh uqwijv cvvqtpg{uÓ hggu ecnewncvgf cv vjg tcvgu ugv qwv kp vjg NUK LaffeyOcvtkz.

rqkpvkpi qwv vjcv vjg wug qh vjg tcvgu ycu chhktogf tgegpvn{ d{ vjg F0E0 Ektewkv kp Salazar. :2; H05f

cv 84. c ecug kpxqnxkpi hgfgtcn ekxkn tkijvu nkvkicvkqp0 Tgrn{ Dt0 kp Uwrr0 qh Rn0Óu Oqv0 ]Fmv0 % 63_

*ÐRn0Óu Tgrn{Ñ+ cv 34Î350 Fghgpfcpv ctiwgf vjcv rnckpvkhhÓu tgswguvgf tcvgu ygtg Ðgzeguukxg.

wptgcuqpcdng. cpf yqwnf eqpuvkvwvg c ykpfhcnn hqt ]r_nckpvkhhÓu eqwpugn.Ñ cpf vjcv vjg Ocikuvtcvg

Lwfig ujqwnf ecnewncvg vjg tcvgu dcugf qp vjg WUCQ LaffeyOcvtkz0 Fgh0Óu Qrr0 cv 33Î360

Kp jgt twnkpi. vjg Ocikuvtcvg Lwfig uvcvgf cv vjg qwvugv vjcv vjg Ðfkuvtkev eqwtv jcu dtqcf

fkuetgvkqp kp fgvgtokpkpi vjg uk¦g qh cp gzrgpug cyctf wpfgt Twng 59.Ñ Ogo0 Qr0 cv 38. swqvkpi

Beck v. Test Masters Educ. Servs., Inc.. 4:; H0T0F0 596. 5:4 *F0F0E0 4235+. cpf vjcv Ðvjg ]e_qwtv

wugu vjg nqfguvct ogvjqf. ownvkrn{kpi c tgcuqpcdn{ jqwtn{ tcvg d{ vjg pwodgt qh jqwtu gzrgpfgfÑ

vq fgvgtokpg vjg uk¦g qh vjg cyctf0 Id. Kp tgnkcpeg wrqp vjg jqnfkpi kp Salazarvjcv Ðcp cyctf qh

vjg NUK/Laffeytcvgu kp c ekxkn tkijvu cevkqp ycu pqv cp cdwug qh vjg ]f_kuvtkev ]e_qwtvÓu fkuetgvkqp.Ñ

id. cv 39. ekvkpi Salazar. :2; H05f cv 86. vjg Ocikuvtcvg Lwfig hqwpf vjcv rnckpvkhh jcf rtgugpvgf

gpqwij gxkfgpeg vq guvcdnkuj vjcv vjg ÐNUK/Laffey tcvgu ctg vjg rtgxcknkpi tcvgu hqt vjku v{rg qh

eqorngz hgfgtcn nkvkicvkqp0Ñ Id. Vjg Ocikuvtcvg Lwfig cnuq eqpenwfgf vjcv fghgpfcpv Ðhckn]gf_ vq

rtgugpv uwhhkekgpv gxkfgpeg vq tgdwv vjg tgcuqpcdngpguu qh vjg NUK/Laffey tcvgu tgswguvgf d{

]r_nckpvkhh0Ñ Id.
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Fghgpfcpv jcf uwdokvvgf vjg Uvcvgogpv qh Kpvgtguv qh vjg Wpkvgf Uvcvgu yjkej vjg Fkuvtkev

jcf rtgxkqwun{ uwdokvvgf vq vjg fkuvtkev eqwtv kp Eley v. District of Columbia. 423 H0 Uwrr0 5f 372

*F0F0E0 4238+. cpf yjkej ctiwgu vjcv WUCQ Laffeytcvgu ujqwnf dg vjg jkijguv tcvgu cyctfgf hqt

cvvqtpg{ hggu0 SeeOgo0 Qr0 cv 39= Gz0 4 vq Fgh0Óu Qrr0 ]Fmv0 % 62/4_0 Dwv vjg Ocikuvtcvg Lwfig

uvcvgf vjcv ujg yqwnf ceeqtf vjg Uvcvgogpv qh Kpvgtguv htqo EleyÐtgncvkxgn{ nkvvng ygkijvÑ dgecwug

kv Ðrtgfcvgu SalazarÑ cpf Ðfgcnu ockpn{ ykvj tcvgu hqt hggu uwdlgev vq c hgg/ujkhvkpi uvcvwvg tcvjgt

vjcp Twng 59 ucpevkqpu 0 0 0 0Ñ Ogo0 Qr0 cv 390 Ykvjqwv qvjgt gxkfgpeg vq tgdwv c hkpfkpi vjcv vjg

NUK Laffey tcvgu ygtg tgcuqpcdng. vjg Ocikuvtcvg Lwfig gzgtekugf jgt fkuetgvkqp Ðvq cyctf

]r_nckpvkhh cvvqtpg{uÓ hggu eqttgurqpfkpi vq vjg jqwtn{ tcvg ugv hqtvj kp vjg NUK/Laffey ocvtkz0Ñ Id. 

Fghgpfcpv jcu qdlgevgf vq vjg Ocikuvtcvg LwfigÓu fgekukqp vq crrn{ vjg jqwtn{ tcvgu

eqpvckpgf kp vjg NUK LaffeyOcvtkz kpuvgcf qh vjg nguu igpgtqwu WUCQ Laffeyhgg uejgfwng0 Fgh0Óu

Qdl0 cv 30 Kv eqpvgpfu vjcv rnckpvkhh fkf pqv rtqfweg uwhhkekgpv gxkfgpeg vq guvcdnkuj vjcv vjg jqwtn{

tcvgu ygtg tgcuqpcdng. cpf vjcv vjg Ocikuvtcvg Lwfig gttgf kp crrn{kpi vjg NUK Laffeytcvg uejgfwng0

Fgh0Óu Qdl0 Ogo0 cv 5Î70 Vjg Eqwtv citggu0 Chvgt tgxkgykpi vjg Ocikuvtcvg LwfigÓu fgekukqp

wpfgt vjg fghgtgpvkcn uvcpfctf ugv qwv d{ Hgfgtcn Twng qh Ekxkn Rtqegfwtg 94*c+ cpf Nqecn Ekxkn

Twng 9404*e+. vjg Eqwtv eqpenwfgu vjcv vjg Ocikuvtcvg LwfigÓu hgg cyctf ycu engctn{ gttqpgqwu cpf

eqpvtct{ vq ncy0

UVCPFCTF QH TGXKGY

C eqwtv oc{ tghgt pqpfkurqukvkxg ocvvgtu. kpenwfkpi c oqvkqp hqt cvvqtpg{uÓ hggu. vq c

Ocikuvtcvg Lwfig hqt tguqnwvkqp rwtuwcpv vq Hgfgtcn Twng qh Ekxkn Rtqegfwtg 94*c+ cpf Nqecn Twng

94040 Hgf0 T0 Ekx0 R0 94*c+= NExT 9404*c+= see also New Life Evangelistic Ctr., Inc. v. Sebelius.

:69 H0 Uwrr0 4f 72. 73Î74 *F0F0E0 4234+0 Wrqp tghgttcn. vjg Ocikuvtcvg Lwfig Ðowuv rtqorvn{

eqpfwev vjg tgswktgf rtqeggfkpiu cpf. yjgp crrtqrtkcvg. kuuwg c ytkvvgp qtfgt uvcvkpi vjg fgekukqp0Ñ
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Hgf0 T0 Ekx0 R0 94*c+= see alsoNExT 9404*c+0 Qpeg vjg Ocikuvtcvg Lwfig kuuwgu jgt fgekukqp. cp{

rctv{ oc{ tckug qdlgevkqpu vq vjcv fgekukqp ykvjkp hqwtvggp fc{u Ðchvgt dgkpi ugtxgf ykvj vjg qtfgt0Ñ

NExT 9404*d+= see alsoHgf0 T0 Ekx0 R0 94*c+0 Hcknwtg vq gpvgt c vkogn{ qdlgevkqp yknn tguwnv kp c

yckxgt0 Hgf0 T0 Ekx0 R0 94*c+0

Vjg fkuvtkev eqwtv ujcnn tgxkgy Ðvkogn{ qdlgevkqpu cpf oqfkh{ qt ugv cukfg cp{ rctv qh vjg

qtfgt vjcv ku engctn{ gttqpgqwu qt ku eqpvtct{ vq ncy0Ñ Hgf0 T0 Ekx0 R0 94*c+0 ÐC eqwtv ujqwnf ocmg

uwej c hkpfkpi yjgp vjg eqwtv Òku nghv ykvj vjg fghkpkvg cpf hkto eqpxkevkqp vjcv c okuvcmg jcu dggp

eqookvvgf0ÓÑ New Life Evangelistic Ctr., Inc.. :69 H0 Uwrr0 4f cv 75. swqvkpi Am. Soc’y for 

Prevention of Cruelty to Animals v. Feld Entm’t,Inc.. 87; H05f 35. 43 *F0E0 Ekt0 4233+0

CPCN[UKU

Cp cvvqtpg{uÓ hgg cyctf hqt c xkqncvkqp qh Twng 59 ku ecnewncvgf wukpi vjg nqfguvct ogvjqf.

kp yjkej vjg eqwtv ownvkrnkgu c tgcuqpcdng jqwtn{ tcvg d{ c tgcuqpcdng pwodgt qh jqwtu gzrgpfgf0

See Weisberg v. Webster. 96; H04f :86. :94Î95 *F0E0 Ekt0 3;:6+ *fgvgtokpkpi c hgg hqt c Twng 59

ucpevkqp d{ crrn{kpi Nat’l Ass’n of Concerned Veterans v. Sec. of Def.. 897 H04f 353; *F0E0 Ekt0

3;:4+. yjkej cfxqecvgf vjg wug qh vjg nqfguvct ogvjqf+= see also Davis v. District of Columbia.

526 H0T0F0 73. 85 *F0F0E0 4236+ *ÐIgpgtcnn{. vjg rtqrgt ogvjqf qh cyctfkpi cvvqtpg{uÓ hggu hqt

c xkqncvkqp qh Twng 59 ku vjg nqfguvct ogvjqf 0 0 0 0Ñ+. swqvkpi Kornegay v. AT&T. Pq0 27/2223.

422: YN 66:4;92. cv ,4 *F0F0E0 Ugrv0 4;. 422:+0 ÐYjgp tgswguvkpi cvvqtpg{uÓ hggu wpfgt Twng
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59. vjg oqxkpi rctv{ dgctu vjg dwtfgp qh rtqxkpi vjcv vjg tgswguv ku tgcuqpcdng0Ñ Davis. 526 H0T0F0

cv 8503

Vq fgvgtokpg kh c rnckpvkhh jcu ogv jku dwtfgp vq ujqy vjcv vjg tgswguvgf tcvg ku tgcuqpcdng.

eqwtvu wuwcnn{ eqpukfgt vjtgg gngogpvu< *3+ Ðvjg cvvqtpg{uÓ dknnkpi rtcevkegu=Ñ *4+ Ðvjg cvvqtpg{uÓ

umknn. gzrgtkgpeg. cpf tgrwvcvkqp=Ñ cpf *5+ Ðvjg rtgxcknkpi octmgv tcvgu kp vjg tgngxcpv eqoowpkv{0Ñ

Covington v. District of Columbia. 79 H05f 3323. 3329 *F0E0 Ekt0 3;;7+0 Chvgt tgxkgykpi vjg

gxkfgpeg rnckpvkhh uwdokvvgf. vjg Eqwtv ku pqv ucvkuhkgf vjcv rnckpvkhh jcu ogv jku dwtfgp0

Kp jku fgenctcvkqp kp uwrrqtv qh jku tgswguv hqt cvvqtpg{uÓ hggu. rnckpvkhhÓu eqwpugn uvcvgf<

K itcfwcvgf htqo ncy uejqqn kp 42320 Dcugf qp vjg tcvg kpfgz guvcdnkujgf
d{ vjg Ngicn Ugtxkeg Kpfgz wrfcvg vq vjg Nchhg{ Ocvtkz *ÐNUK/Nchhg{
OcvtkzÑ+. o{ rtgxcknkpi octmgv tcvg ku &628 rgt jqwt0 Vjg wug qh vjg NUK/
Nchhg{ Ocvtkz ycu tgegpvn{ chhktogf d{ vjku Ektewkv0 See Salazar v. District 
of Columbia. :2; H05f 7: *F0E0 Ekt0 4237+0 Vjg ucog cu kp Salazar. vjku 64
W0U0E0 ¸ 3;:5 cevkqp kpxqnxgu eqorngz hgfgtcn nkvkicvkqp0 Kp cffkvkqp. o{
ewttgpv ewuvqoct{ dknnkpi tcvg ku &622 rgt jqwt0

Fgen0 qh Dtgpfcp Mncrtqvj kp Uwrr0 qh Rn0Óu Oqv0 ]Fmv0 % 5;/36_ *ÐMncrtqvj Fgen0Ñ+ ̨ 3;0

Vjg kphqtocvkqp eqpegtpkpi rnckpvkhhÓu ugeqpf cvvqtpg{ ku ukoknctn{ dtkgh cpf fqgu pqv gxgp

kpenwfg vjg tghgtgpeg vq c Ðewuvqoct{ dknnkpi tcvgÑ<

K itcfwcvgf htqo ncy uejqqn kp Lwpg 42220 Dcugf qp vjg tcvg kpfgz
guvcdnkujgf d{ vjg Ngicn Ugtxkeg Kpfgz wrfcvg vq vjg Nchhg{ Ocvtkz *ÐNUK/
Nchhg{ OcvtkzÑ+. o{ rtgxcknkpi octmgv tcvg ku &883 rgt jqwt0

3 Vjg Ocikuvtcvg Lwfig uwiiguvgf vjcv vjg uvcpfctf hqt cyctfkpi cvvqtpg{uÓ hggu wpfgt Twng
59 oc{ dg fkhhgtgpv htqo vjg twngu vjcv crrn{ vq cyctfkpi cvvqtpg{uÓ hggu wpfgt c hgg/ujkhvkpi
uvcvwvg0 SeeOgo0 Qr0 cv 39 *ikxkpi Ðnkvvng ygkijvÑ vq vjg Wpkvgf UvcvguÓu Uvcvgogpv qh Kpvgtguv
htqo vjg fkuvtkev eqwtv fgekukqp kp Eleydgecwug kv fgcnv Ðockpn{ ykvj tcvgu hqt hggu uwdlgev vq c hgg/
ujkhvkpi uvcvwvg tcvjgt vjcp Twng 59 ucpevkqpuÑ+0 Dwv vjg vguv kp dqvj ukvwcvkqpu ku rtcevkecnn{
kfgpvkecn. cpf vjg Ocikuvtcvg Lwfig tgnkgf jgcxkn{ qp vjg fgekukqp kp Salazar. :2; H05f 7:. yjkej
fgcnv ykvj cp cvvqtpg{uÓ hgg cyctf wpfgt c hgg/ujkhvkpi uvcvwvg Î 64 W0U0E0 ¸ 3;:: Î cpf pqv Twng
590
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Fgen0 qh Fcxkf Cmwnkcp kp Uwrr0 qh Rn0Óu Oqv0 *ÐCmwnkcp Fgen0Ñ+ ]Fmv0 % 5;/37_ ̨ 4 ( p030

Uq ykvj tgurgev vq vjg hktuv rtqpi qh vjg pgeguuct{ ujqykpi Î vjg cvvqtpg{uÓ dknnkpi

rtcevkegu Î vjg gxkfgpeg ku swkvg vjkp hqt qpg cvvqtpg{ cpf eqorngvgn{ ncemkpi hqt vjg qvjgt0

C rnckpvkhh owuv cnuq rtqxkfg vjg Eqwtv ykvj kphqtocvkqp eqpegtpkpi vjg cvvqtpg{uÓ

gzrgtkgpeg. umknn. cpf tgrwvcvkqp0 Covington. 79 H05f cv 33290 Jgtg. vjku gxkfgpeg ku cnoquv pqp/

gzkuvgpv0 Vjg fgenctcvkqpu uvcvg pqvjkpi oqtg vjcp vjg {gct vjcv gcej cvvqtpg{ itcfwcvgf htqo ncy

uejqqn0 Mncrtqvj Fgen0 ̨ 3;= Cmwnkcp Fgen0 ̨ 40 Dwv eqwtvu fgocpf oqtg Î vjgtg owuv dg uqog

fguetkrvkqp qh vjg cvvqtpg{Óu gzrgtkgpeg ykvj urgekhke v{rgu qh ecugu vjcv yqwnf gpcdng vjg eqwtv vq

gxcnwcvg yjcv vjcv cvvqtpg{ ku dtkpikpi vq vjg vcdng kp qtfgt vq lwuvkh{ vjg jqwtn{ tcvg0 See

Covington. 79 H05f cv 3332Î33 *hkpfkpi vjcv rnckpvkhhu Ðengctn{ ogv vjgkt dwtfgpÑ yjgtg vjg{

Ðuwdokvvgf fcvc fgoqpuvtcvkpi vjgkt cvvqtpg{uÓ gzrgtkgpeg kp vjg ngicn rtqhguukqp cpf kp nkvkicvkpi

eqorngz hgfgtcn eqwtv ecugu. cu ygnn cu kphqtocvkqp rtqdcvkxg qh vjgkt cvvqtpg{uÓ umknn cpf

tgrwvcvkqp+= Young v. Sarles. 3;9 H0 Uwrr0 5f 5:. 68 *F0F0E0 4238+ *eqpenwfkpi rnckpvkhh ucvkuhkgf

jku dwtfgp d{ uwdokvvkpi Ðchhkfcxkvu htqo gcej qh jku cvvqtpg{u fguetkdkpi vjgkt gzrgtkgpeg cpf

gzrgtvkug. cu ygnn cu vjgkt v{rkecn dknnkpi rtcevkegu kp nkvkicvkpi ekxkn tkijvu ecugu+0

Vjku fghkekgpe{ cnuq chhgevu rnckpvkhhÓu cdknkv{ vq cfftguu vjg vjktf gngogpv< vjg tgswktgogpv

vjcv c hgg crrnkecpv owuv Ðrtqfweg ucvkuhcevqt{ gxkfgpeg Î in addition to vjg cvvqtpg{Óu qyp

chhkfcxkvu Î vjcv vjg tgswguvgf tcvgu ctg kp nkpg ykvj vjqug rtgxcknkpi kp vjg eqoowpkv{ hqt ukoknct

ugtxkegu d{ ncy{gtu qh tgcuqpcdn{ eqorctcdng umknn. gzrgtkgpeg. cpf tgrwvcvkqp0Ñ Eley. 9;5 H05f

cv 322. swqvkpi Blum v. Stenson. 687 W0U0 ::8. :;7 p033 *3;:6+ *gorjcuku kp qtkikpcn+0 Kp Eley.

vjg Eqwtv qh Crrgcnu qxgtvwtpgf c fkuvtkev eqwtvÓu fgekukqp vq crrn{ vjg jkijgt NUK Laffeytcvgu kp

c ecug kpxqnxkpi vjg Kpfkxkfwcnu ykvj Fkucdknkvkgu Gfwecvkqp Cev *ÐKFGCÑ+ dgecwug rnckpvkhh jcf

pqv rtqxkfgf vjg eqwtv ykvj uwhhkekgpv gxkfgpeg vq uwrrqtv vjg crrnkecvkqp qh vjg jkijgt tcvgu0



:

Id. cv 3260 Vjg qpn{ gxkfgpeg vjcv jcf dggp rtgugpvgf ycu< *3+ vjg NUK LaffeyOcvtkz= *4+ c

fgenctcvkqp htqo Okejcgn Mcxcpcwij. Rj0F. vjg geqpqokuv yjq fgxgnqrgf vjg NUK Laffey Ocvtkz=

cpf *5+ vjg rnckpvkhhÓu ncy{gtÓu xgtkhkgf uvcvgogpv vjcv jg ejctigf jku rc{kpi enkgpvu vjg tcvgu kp vjg

NUK LaffeyOcvtkz0 Id. Vjg Ektewkv hqwpf vjcv vjg rnckpvkhh jcf pqv uwdokvvgf cp{ gxkfgpeg vq ujqy

vjcv NUK Laffeytcvgu ygtg kp nkpg ykvj vjqug rtgxcknkpi tcvgu kp vjg ngicn eqoowpkv{ hqt ÐÒsimilar 

services.Ó i.e.. KFGC nkvkicvkqp0Ñ Id. *gorjcuku kp qtkikpcn+. swqvkpi Covington. 79 H05f cv 332;0

Cnvjqwij vjg eqwtv ocfg engct vjcv kv ycu pqv fgekfkpi yjgvjgt KFGC nkvkicvkqp ku uwhhkekgpvn{

ÐeqorngzÑ vq wug gkvjgt xgtukqp qh vjg Laffey Ocvtkz. kv eqpenwfgf vjcv tgictfnguu. Ðvjg qdnkicvkqp

ycu ]vjg rnckpvkhhÓu_ vq fgoqpuvtcvg vjcv jgt uwiiguvgf tcvgu ygtg crrtqrtkcvgÑ cpf vjcv ujg jcf pqv

fqpg uq0 Id. cv 3270

Ncvgt. kp Salazar. vjg Eqwtv qh Crrgcnu fkf hkpf vjg tgeqtf vq dg uwhhkekgpv vq uwrrqtv vjg

wug qh vjg NUK LaffeyOcvtkz cv vjg eqpenwukqp qh c ekxkn tkijvu encuu cevkqp0 :2; H05f cv 860 Vjg

qpn{ kuuwg kp vjcv ecug ycu yjgvjgt vjg rnckpvkhh jcf ucvkuhkgf vjg vjktf gngogpv Î vjg rtgxcknkpi

octmgv tcvg Î cpf vjg rnckpvkhh uwdokvvgf< *3+ cp chhkfcxkv htqo Ft0 Mcxcpcwij gzrnckpkpi Ðyj{

vjg NUK ku c dgvvgt ogcuwtg qh vjg ejcpig kp rtkegu hqt ngicn ugtxkegu kp Ycujkpivqp. F0E0 vjcp vjg

WUCQ wrfcvg vq vjg LaffeyOcvtkz=Ñ *4+ dknnkpi tcvg vcdngu Ðfgoqpuvtcvkpi vjg fkhhgtgpeg dgvyggp

cxgtcig pcvkqpcn ncy hkto tcvgu cpf vjg NUK wrfcvg vq vjg Laffey Ocvtkz. cu ygnn cu vjg fkhhgtgpeg

dgvyggp cxgtcig pcvkqpcn ncy hkto tcvgu cpf vjg WUCQ wrfcvg vq vjg LaffeyOcvtkz=Ñ cpf *5+ c

uwtxg{ ujqykpi vjg tcvgu hqt rctvpgtu kp Ycujkpivqp. F0E0 qp vjg jkij gpf qh vjg octmgv cpf jqy

vjqug tcvgu hct gzeggfgf vjg tcvgu kp vjg NUK wrfcvg0 Id. cv 86Î870

Vjg Eqwtv qh Crrgcnu hqwpf vjku ujqykpi uwhhkekgpv vq lwuvkh{ vjg fkuvtkev eqwtvÓu gzgtekug

qh fkuetgvkqp vq ugngev vjg NUK Laffey tcvgu. cpf kv gzrnckpgf vjcv vjg jqnfkpi ycu eqpukuvgpv ykvj

Eley<



;

Kp Eley. yg xcecvgf c fkuvtkev eqwtvÓu hgg cyctf dcugf qp gxkfgpeg uwdokvvgf
d{ vjg Fkuvtkev vgpfkpi vq ujqy vjcv. kp vjg rctvkewnct eqpvgzv qh KFGC
enckou. vjgtg ku c uwdoctmgv kp yjkej cvvqtpg{uÓ jqwtn{ hggu ctg igpgtcnn{
nqygt vjcp vjg tcvgu kp gkvjgt qh vjg LaffeyOcvtkegu0 Kp vjku ecug. d{ eqpvtcuv.
vjg Fkuvtkev kfgpvkhkgu pq uwej uwdoctmgv. kpuvgcf ceswkguekpi kp vjg pqvkqp
vjcv vjg nkvkicvkqp cv kuuwg swcnkhkgu cu eqorngz hgfgtcn nkvkicvkqp *cu vq yjkej
vjg LaffeyOcvtkegu crrn{+0

Salazar. :2; H05f cv 86 *kpvgtpcn ekvcvkqp qokvvgf+0

Cu qpg fkuvtkev eqwtv jcu qdugtxgf<

]V_jg F0E0 EktewkvÓu uwiiguvkqp kp vjgug vyq tgegpv qrkpkqpu vjcv egtvckp
ecvgiqtkgu qh hgfgtcn nkvkicvkqp hcnn kpvq fkuvkpev cpf fkuegtpcdng uwdoctmgvu
qh ngicn ugtxkegu. kp yjkej rtgxcknkpi octmgv tcvgu crrnkecdng vq vjg igpgtcn
twp qh Òeqorngz hgfgtcn nkvkicvkqpÓ oc{ pqv crrn{. rtgugpvu rqvgpvkcn pgy
eqornkecvkqpu hqt eqwtvu. cu ygnn cu nkvkicpvu. uggmkpi vq ecnewncvg tgcuqpcdng
hgg cyctfu0

Makray v. Perez. 37; H0 Uwrr0 5f 47. 58 *F0F0E0 4238+0

Kv ku hckt vq uc{ vjcv vjgtg ctg ukipkhkecpv fkhhgtgpegu dgvyggp vjg ugevkqp 3;:5 encuu cevkqp

nkvkicvkqp kpxqnxgf kp Salazar cpf vjg encko dtqwijv qp dgjcnh qh c ukping rnckpvkhh jgtg0 Kpfggf.

rnckpvkhh kpkvkcnn{ dtqwijv jku eqornckpv. yjkej kpenwfgu vjg ugevkqp 3;:5 encko cpf vyq eqooqp

ncy vqtv enckou. kp vjg Uwrgtkqt Eqwtv qh vjg Fkuvtkev qh Eqnwodkc. cpf kv ycu fghgpfcpv vjcv

tgoqxgf kv vq hgfgtcn eqwtv0 Pqvkeg qh Tgoqxcn ]Fmv0 % 3_0 Dwv kv ku pqv pgeguuct{ vq fgekfg yjgvjgt

vjku cevkqp ku rtqrgtn{ ejctcevgtk¦gf cu Ðeqorngz hgfgtcn nkvkicvkqp.Ñ qt Salazar/ngxgn Ðeqorngz

hgfgtcn nkvkicvkqp.Ñ kh uwej c ecvgiqt{ gzkuvu. kp qtfgt vq twng qp vjg kuuwg rtgugpvgf jgtg dgecwug

dqvj ugvu qh Laffeytcvgu crrn{ vq Ðeqorngz hgfgtcn nkvkicvkqpÑ pq ocvvgt yjkej ogvjqf qh cflwuvkpi

hqt kphncvkqp ku crrnkgf0 See Salazar. :2; H05f cv 860

Vjg rtqdngo jgtg ku ukoknct vq vjg rtqdngo kfgpvkhkgf kp Eley< vjg hcknwtg vq eqog hqtyctf

ykvj gxkfgpeg Ðvjcv vjg tgswguvgf tcvgu ctg kp nkpg ykvj vjqug rtgxcknkpi kp vjg eqoowpkv{ hqt

ukoknct ugtxkegu d{ ncy{gtu qh tgcuqpcdn{ eqorctcdng umknn. gzrgtkgpeg cpf tgrwvcvkqp0Ñ 9;5 H05f

cv 322. swqvkpi Blum. 687 W0U0 cv :;7 p0330 Rnckpvkhh jcu ukorn{ nkhvgf Ft0 McxcpcwijÓu chhkfcxkv
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htqo vjg Salazarecug cpf vjwu vjgtg ku pqvjkpi kp vjg tgeqtf vq kpfkecvg vjcv vjg geqpqokuv ycu

qhhgtkpi cp qrkpkqp cdqwv ecugu nkmg vjku qpg. qt vjcv jg jcf ikxgp cp{ eqpukfgtcvkqp vq ocvvgtu

hkngf kp Uwrgtkqt Eqwtv0 See Prunty v. Vivendi. 3;7 H0 Uwrr0 5f 329. 337Î38 *F0F0E0 4238+ *ÐKv

oc{ dg vjcv. qtfkpctkn{. c ekxkn tkijvu qt eqr{tkijv ecug yqwnf tkug vq vjg ngxgn qh Òeqorngz hgfgtcn

eqwtv nkvkicvkqpÓ vjcv yqwnf lwuvkh{ crrnkecvkqp qh vjg NUK LaffeyOcvtkz crrtqxgf kp Salazar0 Dwv

cdugpv cevwcn evidencevjcv guvcdnkujgu vjcv vq dg uq. vjg eqwtv fgenkpgu vq crrn{ vjg jkijgt tcvgu kp

vjku ecug0 Kpuvgcf. vjg WUCQ LaffeyOcvtkz rtqxkfgu cp crrtqrtkcvg dgpejoctm d{ yjkej vq

ogcuwtg vjg rtgxcknkpi octmgv tcvg kp vjku ecug0Ñ+0

Oqtg korqtvcpv. ykvjqwv cp{ gxkfgpeg kp vjg tgeqtf guvcdnkujkpi yjgtg vjgug cvvqtpg{u hcnn

qp vjg urgevtwo qh umknn cpf gzrgtkgpeg. qt vjg v{rg qh ngicn ugtxkegu vjcv vjg{ v{rkecnn{ rtqxkfg.

vjgtg ku pq dcuku kp vjg tgeqtf vq eqpenwfg vjcv vjg NUK Laffey tcvgu lwuvkhkgf d{ vjg gzrgtv kp Salazar

cu Ðrtgxcknkpi kp vjg eqoowpkv{Ñ ctg hqt ugtxkegu ukoknct vq vjqug hqt yjkej cvvqtpg{ Mncrtqvj

ejctigu jku ewuvqoct{ tcvg. qt vjcv vjg{ ctg ejctigf d{ ncy{gtu ykvj eqorctcdng tguwogu04

Yjcv vjg Ocikuvtcvg Lwfig fkf kp vjku ecug ycu vq vtgcv vjg NUK Laffey tcvgu cu vjg

rtguworvkxg tcvgu hqt ekxkn tkijvu ecugu kp hgfgtcn eqwtv wpnguu tgdwvvgf. dwv vjg Salazarqrkpkqp fkf

pqv iq vjcv hct0 Yjkng kv wrjgnf c fkuvtkev eqwtvÓu crrtqxcn qh vjg jkijgt ocvtkz dcugf qp vjg tgeqtf

dghqtg kv kp vjcv ecug. kv fkf pqv fkurgpug ykvj vjg vjtgg/rtqpigf vguv hqt guvcdnkujkpi vjg

tgcuqpcdngpguu qh c tgswguvgf tcvg kp cp{ kpfkxkfwcn hwvwtg ecug0

4 Vjg ujqykpi jgtg fqgu pqv ogcuwtg wr vq vjg gxkfgpeg hqwpf d{ vjg eqwtv vq dg uwhhkekgpv
vq lwuvkh{ vjg jkijgt tcvgu kp Makray< *3+ c fgenctcvkqp htqo rnckpvkhhÓu eqwpugn fguetkdkpi jku
gzvgpukxg gzrgtkgpeg= *4+ c fgenctcvkqp htqo c Ycujkpivqp/dcugf cvvqtpg{ cxgttkpi vjcv rnckpvkhhÓu
tgswguvgf tgkodwtugogpv tcvg ycu tgcuqpcdng cpf eqpukuvgpv ykvj rtgxcknkpi octmgv tcvgu kp vjg
ctgc= *5+ c fgenctcvkqp htqo c Ycujkpivqp/dcugf ekxkn tkijvu nkvkicvqt cuugtvkpi vjcv vjg WUCQ
Laffey tcvgu ctg dgnqy vjg rtgxcknkpi octmgv tcvg hqt vjku mkpf qh yqtm kp hgfgtcn eqwtv= cpf *6+
Ðgxkfgpeg eqorctkpi vjg tguwnvu qh c 4236 Pcvkqpcn Ncy Lqwtpcn dknnkpi uwtxg{. yjkej kpenwfgu
tcvg fcvc hqt vygnxg pcvkqpcn ncy hktou dcugf kpYcujkpivqp. F0E0. vq vjg rnckpvkhhÓu tgswguvgf tcvg0Ñ
37; H0 Uwrr0 5f cv 69Î6:0
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Jgtg. cu kp Prunty. rnckpvkhh hckngf vq rtgugpv uwhhkekgpv gxkfgpeg vq Ðcnnqy vjg eqwtv vq

gxcnwcvg vjg tgcuqpcdngpguu qh ]vjg_ tcvgu kp vjku ecug0Ñ 3;7 H0 Uwrr0 5f cv 3370 Cpf vjgtghqtg. vjg

Ocikuvtcvg LwfigÓu fgekukqp vq crrn{ vjg NUK LaffeyOcvtkz ycu engctn{ gttqpgqwu cpf eqpvtct{ vq

ncy0 Dgecwug rnckpvkhh jcu pqv ogv jku kpkvkcn dwtfgp qh lwuvkh{kpi vjg tgcuqpcdngpguu qh vjg tcvgu

crrnkgf. vjg Eqwtv yknn oqfkh{ vjg Ocikuvtcvg LwfigÓu fgekukqp cpf crrn{ vjg WUCQ LaffeyOcvtkz

tcvgu05

Wvknk¦kpi vjcv uvcpfctf. vjg Eqwtv hkpfu vjcv rnckpvkhh ku gpvkvngf vq &37.79;0;2 kp hggu<

&33.6;60:2 hqt 520; jqwtu qh Ot0 MncrtqvjÓu vkog cv &594 rgt jqwt. cpf &6.2:7032 hqt :0; jqwtu qh

Ot0 CmwnkcpÓu vkog cv &67; rgt jqwt0 Kv ku jgtgd{

QTFGTGF vjcv vjg Ocikuvtcvg LwfigÓu Tgrqtv cpf Tgeqoogpfcvkqp ]Fmv0 % 76_ ku

oqfkhkgf= cpf kv ku

HWTVJGT QTFGTGF vjcv vjg Eqwtv cyctfu rnckpvkhh cvvqtpg{uÓ hggu kp vjg coqwpv qh

&37.79;0;20

UQ QTFGTGF0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Crtkn 8. 4239

5 Yjgp vjg hgg/tgswguvkpi rctv{ jcu pqv rtgugpvgf uwhhkekgpv gxkfgpeg vq guvcdnkuj vjg
rtgxcknkpi octmgv tcvg dcugf qp vjg NUK LaffeyOcvtkz. eqwtvu qhvgp crrn{ vjg WUCQ LaffeyOcvtkz
tcvgu0 SeePrunty. 3;7 H0 Uwrr0 5f. 337 *ÐIkxgp vjg pgct cdugpeg qh gxkfgpeg uwdokvvgf d{
]f_ghgpfcpvu vq guvcdnkuj vjg rtgxcknkpi octmgv tcvg jgtg. vjg eqwtv yknn tgn{ qp vjg oqtg
eqpugtxcvkxg WUCQ LaffeyOcvtkz vq gxcnwcvg vjg tgcuqpcdngpguu qh EqwpugnÓu rtqrqugf jqwtn{
tcvgu0Ñ+= Eley. 423 H0 Uwrr0 5f cv 385 *jqnfkpi vjcv yjgp vjg hgg crrnkecpv fqgu pqv oggv vjg
gxkfgpvkct{ dwtfgp. tgkodwtugogpv dcugf qp vjg WUCQ LaffeyOcvtkz crrtqrtkcvg+0


