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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARK THORP,

Plaintiff,
V. Civil Action No. 15-195 (JEB)
THE DISTRICT OF COLUMBIA, et al.,

Defendants.

MEMORANDUM OPINION

In aMay 24, 2018, Opinion, this Court granted summary judgment to Defendants District
of Columbiaand a police officer on claims arising frahre search dPlaintiff Mark Thorps
home and the subsequent seizure of his Doberman Pinscher. In now seeking reconsideration,
Thorp contends that the Court committed numerous errors in its analysis of hisitonsatiand
commontaw claims Although Plaintiff spends thirty pages describing his many criticisms of
the prior Opinion’s findinggas well as launching a vatyeof ad hominem attacks on Defendants
and the Court)he demonstrates no cause fororesideration under the requirements of Rule
59(e).
l. Background

Giventhat the Court has already described this suéragthin a couple of prior

Opinions,seeThorp v. D.C. (Thorp ), 142 F. Supp. 3d 132 (D.D.C. 2015); Thorp v. D.C. (Thorp

1), 2018 WL 2364291 (D.D.C. May 24, 201& will include only erief summary of the facts
and procedural history below.
This case arose out of events that took@laver three years ago, wHarutenant

Ramey Kyle of thévietropolitan Police Department executed a search warrant of Plaintiff's
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home. Although the initial warrant was predicated on an allegation of animal @oeltygitted
by Thorp against his dog, an inspection of his freezer during the search reveaiadcashat
tested positive for amphetamines. Following that discovery, Kyle sought an addigareh
warrant and subsequently arrested Plaintiff on charges of animal @odlpyossessionith
intent to distributel legal drugs.

Aggrieved by the seardaf his home and the seizure of his dog, Thorp brought this suit
against the District and KyleSeeThorp |, 142 F. Supp. 3d at 136-3He filed his First
Amended Complaint on February 15, 2048ECF No. 12, and added a Second Amended
Complaint on July 13, 20155eeECF No. 22 (Second Amended Complainthatlatter
Complaint, which remains the operative pleading in this case, originally advimceeparate
counts under 42 U.S.C. 88 1983, 1985 and the common law of the District of Coludhof&}
81-133. After Defendants subsequently moved to disisesk;CF Nos. 23, 24, 26, the Court
winnowed the claims to the following: Counts Il and 11l against Kyle only, fortdichFourth
Amendment violations; Count IV against the District only, under a@ for negligent
supervision and retention; and Counts VIII and IX, consolidated into a single abuse-asproce
claim, against Kyle on a diretiibility theory and against the District on a vicaridiability
theory. SeeThorp |, 142 F. Supp. 3d at 149. Baeitlessubsequently filed cross-motions for
summary judgment and, dvhay 24 2018, the Court granted DefendantSeeThorp I, 2018
WL 2364291. The next month, Plaintiff filed the instant Motion for Reconsideratiznh
Defendantsubsequently oppose&eeECF Nos. 119 (Mot. for Recon.), 121 (Def. Opposition).

Although Plaintiff filed no replythe Motion isripe for review.



. Legal Standard
Federal Rule of Civil Procedure 59(e) permits the filing of a motion to alter orchane
judgment when such motion is filed within 28 days after the judgment’s entry. ThenQair

apply a “stringent” standard when evaluating Rule 59(e) motiSegCiralsky v. CIA, 355 F.3d

661, 673 (D.C. Cir. 2004). “A Rule 59(e) motion is discretionary and need not be granted unless
the distri¢ court finds that there is antervening change of controlling law, the availability of
new evidence, or the need to cotraclear erroor prevent manifest injustice Firestone v.

Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 199efnal quotation marks and citation omifted

see alsd1 C. Wright & A. Miller, Fed. Prac. & Proc. Civ. § 2810.1 at 158-62 (3d ed.)2012

(stating thatfour basic grounds” for Rule 59(e) motion are “manifest errors of law or fact,

“newly discovered or previously unavailable evidence,” “prevent[iomafihifest injustice,” and
“intervening change igontrolling law”). Critically, Rule 9(e)"“is not a vehicle to present a new

legal theory that was available prior to judgment.” Patton Boggs LLP v. Chevron Corp., 683

F.3d 397, 403 (D.C. Cir. 2012).
1. Analysis

In seeking reconsideration, Thorp launches a fusillade of attacks on the Caart’s pr
Opinion. Although certain of his arguments are difficult to parse, the Court belienestit
efficient to begin with twdhreshold disputes — Thorp’s filing of depositions and the application
of qualified immunitywith respect tdefendant Kyle- before moving on tBlaintiff’'s more
specific grievances.

A. Depositions

Thorp’s Motion asserts that the Court improperly “proceed[ed] to judgment without at

least some effort to obtain [deposition] transcripts or even a cursory mentiengartis of



their absence.” Mot. at 6. The Court had noted in the prior Opinion that “Thorp does not attach
copies of the depositions to which he cites,” and that it was therefore igdlylthen available,
on the excerpts of those depositions provided by Defendahtmip 1l, 2018 WL 2364291, at
*1. Thorp now claims that he “provided all deposition transcripts to this Court at the time of
filing Plaintiff's summary judgment motion,” Mot. at dftachingas proofPostal Service records
demonstratig that a compact disk was sent to chamb8eeMot., Exhs. 2 (Shipping Label
Receipt); 3 (Package Tracking PrintouBe also notes that hiotty-five-page memorandum in
support of the Motion for Summary Judgment contained over four hundred lines of deposition
excerpts,” Mot. at 6, a fact he asserts should have put the Court on notice of the needédo procur
the depositions, regardless ofether it in fact received the Céllegedly containing such
materials. The District responds timaine of Thorps arguments rated to the depositions
justifies reconsideration, as “Defendants’ briefing engaged with all teg [ilaintiff cited, filed
or not,” and that they “prevailed because the record supported their position, not because of
Plaintiff's clerical erors.” Opp. at 4-5.

The Court agrees with the District. It tirsotes that while Thorp’s printout of the
package tracking may state “delivered,” no compact disk of depositions ederitsavay to
chambers The Court need not linger hdyecause any delivery failure is of no momenhe
Court was able to review all relevant depositions either by relying on Thohpistedly
voluminous in-text quotations or, where available, by looking to Defendants’ exhibitéie To t
extent Plaintiff meanto rely onotherportions of the depositions existing on the elu§iz it

was his obligation to have cited them during briefiggeJackson v. Finnegan, Henderson,

Farabow, Garrett & Dunnet01 F.3d 145, 151 (D.C. Cir. 1996) (“[A] district court should not

be obliged to sift through hundreds of pages of depositions, affidavits, and interrogatories



order to make [its] own analysis and determination of” the disputed claimsas o “clear
error” or “manifest injustice” for the Court to consider only those excerpts of thesdons
relied umn and cited by Plaintiff whether the source of such materials came t@mown
filings or Defendants’ exhibits.

B. Qualified Immunity

Thorp next sets his sights on the qualifiednunity analysisn the prior Opinion. He
asserts thahe Court improperly granteslichimmunity to Defendant Kyle because
“government officials are not entitled to [thiexmunity for intentionakonstitutional violations
and because the “Court improperly usurp[ed] the duty of the jury to determine probable cause
andthe reasonableness of Kydeactions.” Mot. at 6-7, 12 n.4lhe District retorts thaguch
arguments are merely a rehashing of those in Plgsntifotion for partial summarpidgment,
and, “[tJo the extent [he] raises new arguments . . . in discussing qualifieahiyfi] . . . those
arguments do not warrant the Court’s consideration both because they are unavaging
becausehey ‘could have been raised prior to the entry of judgme@pp. at 23.

Turning first to the proper role of the Court, the D.C. Circuitdxgdainedhat “whether
an objectively reasonable officer would have believed his conduct to be lawfal"whether
he i entitled to qualified immunity “is a question ofaw that must be resolved by the court, not

the jury.” Pitt v. District of Columbia491 F.3d 494, 509-10 (D.C. Cir. 200&p{phasisadded)

It is thus clear that themgas no improper “usurpation” in the Court’s determining whether Kyle
was entitled tsuch a defense.

Nor was there any error in the Court’s analysis of the qualified-immuodlyide under
an objective standardAs wasstatedin the prior Opinion, “[Q]ualified immunity does not turn

on whether an officer is motivated by good intentions or malig&drp 1l, 2018 WL 2364291,



at *8 (quotingMesserschmidt Willender, 565 U.S. 535, 571 (201)2kee als&Crawford-El v.

Briton, 523 U.S. 574, 588 (1998) (“[A] defense of qualified immunity may not be rebutted by
evidence that thdefendant's conduct was malicious or otherwise improperly motivated.
Evidence concerning the defendant's subjective intent is simply irreleviduat tdefense.”).
Thorp’s continued emphasis on Kylestivationis thereforenot germane to the application of
gualified immunity.

The Court notes, moreovehat hemyriad citations in Plaintiff'$Viotion do nothing to

rebut this point; indeeane of his referenced casggpportshe objectiveanalysis of the prior

Opinion. Thorp’seliance orHarlow v. Fitzgerald, 457 U.S. 800 (198R) fad, is misplaced to
the point of being disingenuou®laintiff quotes language from the case stating that qualified
immunity may bedefeated if an official “knew or reasonably should have known thaictien

he took within his sphere of official responsibility would violate the constitutioglatsiof the
[plaintiff], or if he took action with the malicious intention to cause a deprivation of
constitutional rights.” Mot. at 7 (quotirigarlow, 457 U.S. at 815). Pointing to the latter,
subjective inquiry, Thorp asserts that Kyle’s allegedly maliciousm@eshould therefore deprive
him of a qalified-immunity defense. Yet Plaintiff conveniently omits the fact that, only

paragraphs later, the courthtarlowin fact overruledhe use of “shjective” inquiries in

qualifiedimmunity analysis-including “allegatios of malice.” 457 U.S. at 817-19. The case
went on to hold that qualified immunity should instead rely on “the objesasonableness of

an official’s conduct, as measured by reference to clearly establishedithwat’818(emphasis
added). This is the standard the Court applied in the prior Opinion, and although Plaintiff may

wish otherwise, it is the law.



C. §1983 Claims

In the prior Opinion, the Court granted summary judgment for Defendants on each of
Plaintiff's Fourth Amendment claimsrought againgKyle. SeeThorp II, 2018 WL 2364291, at
*4, Thorp now alleges a series of errors in that analysis, none of which givesuthaeason to
reconsider its previous determinations.

1. Issuance of First Warrant

Thorp begins by protesting the Court’s findihgt the application for the first warrant
presentedy MPD did not violate his Fourth Amendment righeeMot. at 8-10. The prior
Opinion concluded thdtis claims against Kyle based on the warrant’s procunémeuld not go
forward,asthat officer played “no role in preparing or submitting the warrant for judicial
approval.” Thorp 11, 2018 WL 2364291, at *5Perhaps finally recognizing that Kyle cannot be
held accountable for the alleged shortcomings in the warrant’s issuance, Thorpotwqpin
the blame on various other entities, including the Humane Society officers andtiine Dself.
He alleges that the Court erred in upholding the issuance of the warrant bbeanlsgetrvations
of the Humane Society officedsd not support ppbable cause and because such officers were
permitted by Defendants to “obtain a warrant without any police oversightedvar.” Mot. at
11-12. Theseassertionsreunavailing.

First, this count in its current incarnationasserteanly againsKyle, seeThorp |, 142

F. Supp. 3d at 139—-460 any allegedlymproper oversight or Monetllaim against the District
no longer existsSecond, even if other officers were Defendants, the Court has already
addressed the issoé& probable cause in depth, and Thorp identifies no clear error, change in
law, or new evidence that would compel revisititsgearlier findings.SeeThorp 11, 2018 WL

2364291, at *6 (concluding that observations of officers and other facts undengirvgairrant



application “certainly provide probable cause”). In fact, the Cuastalready rejected the basis
of Plaintiff’'s renewed attack on the authority of the humane officers, findingttieaD.C. Code
clearly authorizes ‘any humane officer’ to obtain a search warrant when shiedsamable
cause to believe[] that the laws in relation to cruelty to animals have been or areibleiregl in
any particular building or placeld. (quoting D.C. Code § 22-1005FRlaintiff's attempts to re
argle these issues in the form of a Motion for Reconsideration finds no purchase here. Although
hemayfind it “difficult to imaginein our modern age a more vivid example of a deliberate
indifference to a citizen’s civil rights” thamumane officersobtaining search warrantseeMot.
at 14, theCourt has already made clear that such hypeibale substitute for a viable legal
claim.
2. Execution of First Warrant

Thorpnextdisputes the Court’s treatment of the execution of the first warrant, arguing
that the prior Opinion erroneously awarded Kyle qualified immuonityhe related claims
Plairtiff contends that the officer is entitled to no such defense, as his search went beyond the
bounds of the warrant by proceeding “once the dog was located and it was det¢haimewas
not injured or abused.” Moat8. He asserts that “Kyle and tlo¢gher officers . . . were
repeatedly told that they could not” continue with the search, and that they pedrsisteise they
were “intent on violating [Thorp’s] Fourth Amendment rights by proceeding widaeck which
had long concluded.d. at 10.

The Court need nangage at length with thissue, as it thoroughly analyztu
execution of the warrant e prior Opinion. First, Plaintiff's assertion that the Court failed to
address the “admonition . . . that once what is being searched for is found, the search must end,”

Mot. at 10, ignores the Court’s analysis of the ptait of the warrant. Thatocumentllowed



“officers [to] search anywhere they might find, for instaracéead’ animal or additional
‘bowls’ of dog food.” Thorp II, 2018 WL 2364291at *7. The freezeithe Court concluded,
“was once such place.ld. Although the Opiniomllowed that [p]erhaps the warrant went too
far in so authorizing” the officers, this observation does not chidyigés entitlement to
qualified immunity. AgheCourt concluded‘[A] reasonable officer” in Kyle’s position “could
have believed that the warrant application was valid,” and thus “should not be held personally
liable” for the concomitant sear¢br any “evidence of animal cruelty Id. at *5, 7.

Thorpadditionally allegeshat the freezer should have been off limits because the
humane officers did not thinkt'wasgood idea to enter tHelaintiff's freezer.” Mot. at 9. Yet
the Court already establishdthtwhether or not theumane officers believed that searching the
freezr was a “priority’ such conduct was permitted under the plain terms of the warrant and
wasthus reasonable for an officer in Kyle’s position to pursseeThorp 1, 2018 WL 2364291,
at *7-8. Finally,to the extent that Plaintiff renews his clainegiading Kyle’s “subjective
intent,” Mot. at 10, the Court has already explained that such allegations arerirahta the
application of qualified immunitySeeThorp II, 2018 WL 2364291, at *8. In sum, Plaintiff
raises no clear error, new evidence, or other justification under Rule 59(e) tahemaGsrirt to
reconsider its prior analysis of the search conducted pursuant to the first warrant.

3. Sufficiency of Second Warrant

Plaintiff nexttargetsthe Cout’s assessmertf the second warrant, which was obtained
after Kyle recognized the capsules containethiarp’sfreezer ashe drugMDMA. According
to Plaintiff, “[T] he purported sight of capsules in the Plaintiff's freezer, after alreaéyvoigsa
multitude of prescription bottles with [his] name upon the prescription labels in péain could

not create probable cause for yet another warrantless search.” Mot. at 2Doufhye@nce more,



disagrees.t hasalreadyconcluded thait was atleastreasonabléor Kyle to believe he had
probable cause to procure the second warrant, as the officer “appigpeées on his

‘training’ to recognize” the drugs and, assuming he did in fact notice Thorgsrjptons,

could have “readily distinguished” between those medications and the capsules found in the
freezer.SeeThorp 1, 2018 WL 2364291t *9-10. Thorp’s Motion provides no cause for the
Court to revisit those findings.

So, too, with Kyle’s decision to conduct a field test of the sctgal drugs before
obtaining the second warrant. Plaintiff accuses the Court of “sidestepyeinaoher critical
issue in this case- namely,why Kyle should not be held liable for “breaking open capsules
which so obviously did not contain the iteersumerated in the first warrahtMot. at 21. Far
from ignoring this question, howevehe Court already answereddnith five paragraphs of
analysis in the prior Opinion. After addressing Thorp’s assertions ragdrut field test, the
Court concludd that Kyle was entitled to qualified immunity, as “the existing precedent” on the
issue of warrantless field testsupportecKyle’s” decision. _Sedhorp I, 2018 WL 2364291 at
*11. The precedent has not changed in the two months since the Opinionassleéither has
the Court’s conclusion that Kyle’s field test did not violate clearly establistmustitutional
rights of which a reasonable person would have knoweh.’at *10 (quoting Pearson v.
Callahan 555 U.S. 223, 231 (2009)).

Thorp next contends that the importance of Defendants’ alleged “withholding of
photographic evidence . . .elude[d] the grasp of the Court.” Mot. aH&2asserts that “what
wasintendedto be demonstrated by the Plaintiff at trial” waattthe plastic bag seen in one
photo was “folded in a manner to fit inside the green box immediately next td.itlt is

therefore higosition “that not only did Kyle enter the freezer without authority, [but] he opened

10



the green box to remove the bagigem it.” 1d. Plaintiff now seemingly claimthatwhen Kyle
opened the freezehe pills werenot in fact in plain sight, therefore calling into question the
basis of the field test and the second warrant.

It is perhaps not surprising that the Court did not “grasp’@fgament, ag was never
previously made. Thorp’s “green-box theory” did not appear in his bridfengxplains
becausde “intended to reserve” this point “for trial,” having “notiaipated” the “wholesale
condemnation of his entire case by the Court.” Mot. at 22 n.5. Of course, summary judgment
could never be granted if a party were permitted to keep certain evidence andrargnder
wraps for trial without penaltyWhatever Plaintiff's beliefs regardirthe strength of his case, it
was his burden to vigorously oppose the District’s Motion for Summary Judgment — a motion
thatcould naturallyresult in the “wholescale” termination of his caga the extent Thorp
decided not to raise material disputes of fact in the hopes of a trial surpriana,the risk that
his case would never actuaityake it that far.

4. Animal Cruelty

In addition to attacking the Court’s analysis of the first and second warrants, Thorp once
more contests his alleged charge of animal cruelty anskiaare of his DobermarirBcher
Vaughn. He asserts that the Court improperly granted Kyle qualified immasitkie officer
arrestechim “without any suggestion of” the “element of intent for the offense of cruelty to
animals” Mot. at 26. The Court already disposed of this issue, however, when it found that
“[gliven that [his] arrest waSegally justified on [the] ground” of the charges for possession
with intent to distribute, it was not required to “decide whether [Kyle] independesudly
probable cause to arrest Thorp on grourfdmemal cruelty. Thorp 1, 2018 WL 2364291at

*11.

11



As to the seizure of Vaughn, the Court acknowledged that the Humane Society would
have had “little reason to keep the Doberman” after Plaintiff's reliagdor the animakruelty
charges.”ld. In his Motion, Thorp accuses the Court of “conveniently feign[ing] ignorance” as
to the timing of his release, asserting that it should have been appardmistbaturredvithin
14 days andhat he washus entitled to the return of his p&&eeMot. at 23. The Court, on the
contrary,“assunjed he was released within 14 days” and analyzed the issue of the dog’s seizure
accordingly. _Sedhorp II, 2018 WL 2364291at *11 (emphasis added).

The Court sees no reason to reconsider its prior determinatioyleatvas entitled to
gualified immunity for charging Thorp with animaludty and the related seizure of the dofs
theprevious Opinion held, the officer believed tRéaintiff had “forcefully struck” his dog and
that a warrant had been issued to search his home for evidence of animal tdualty12.
Regardless of the fact that “the search did not unearth any new evidenceaifanetty,” the
Court concluded that “a reasonable officer could assume that there werefstirsurounds
for” the animalcruelty charg underlying the seizure of Vaughhd. Plaintiff's Motion does
not cause the Court to doubt that conclusion, and it thus finds that Thorp’slditegt arguments
areall bark, no bite.

B. Seizure and Damage Claims

1. Seizureof Currency
Thorp next disputes the Court’s analysis of his claims regardirglégedly unlawful
seizureof $53,326 in cash from his hom8eeMot. 15-17. The prior Opinion noted that the
District had “returned the funds” and found that “what remains of this controveesyytiing)
[was] not properly before the Codras Plainiff had failed to properly allege asych claim in

his Complaint.Thorp I, 2018 WL 2364291, at *12. The Court noted that although it had denied

12



Thorp’s attempt to file aupplementatomplairt with claimsrelated to the cash, it had offered

him “multiple invitations . . . t@amendhis Complaint with such allegationsld. at *13

(emphasis added)Thorp declined to do so, and the Court concluded that his operative pleading
did not articulate a claim with respect to gezure of the fundsid.

Thorp’s Motion asserts that “[tjhe Court now appears to blame the Plaintiff forsmine
of inaction” with respect to adding the casizure claims, and that it “violates Rule 15 by again
not accepting” his evidence and not “freely permitting an amendment” oparative pleading.
SeeMot. at 16. The Court does indeed hold Plaintiff accountable for his failure to amend his
Complaint. It has twice explainethe distinction between supplementing and amending a
complaint and the reason why Thorp’s attem@dd “allegations and causes of action related to
Defendants’ alleged seizure of $53,326” had to be be pursued via the latter3eeMin.

Order of Dec. 15, 2015; ECF No. 49 (Memorandum Opinion of Apr. 12, Z00l&¢ Court’s
instructions to Plaintiff regding any Rule 15(d) motions could not have been clearer: a
supplemental pleading may be filed only if it is limited to allegations about facts thateatcu
afterthe filing of the Second Amended Complaint in July 2015lt twice offered him
opportunites toamendseeid., noting that it remained a “mystery” as to why he continued to
take the position that “all of his new allegations” could be joined instead via suppdtioment
SeeMem. Op. of Apr. 12, 201&t 10 Thorp’s contention that the Court “violate[d] Rule 15” by
not permitting‘amendmeritholds little watergiven that, afteall the Court’s guidance, no

moation to amend was ever filed.

Trying a different tackThorp nowalsoasse that he did in fact raise the unlawAul
seizure allegationis his Second Amended Complaintee®/ot. at 17. This argumenings

hollow, however, in light of his repeated efforts to sup@at that pleading taddallegations

13



regarding the funds. As the Court noted two and a half years d@oip |, Plaintiff's Second
Amended Complaint never mentioned the $53,326, nor did it tether his nefgrences to “cash
receipts”to any specificlaim. SeeThorpl, 142 F. Supp. 3d at 148; SAC, 1 62-63. It was not
until his attempt to supplement that pleadihgt heasserted any specific facts or claims
regarding the cash, showing that he was aware of the need to correct tleachefitinis
Complaint. SeeECF No. 33 (Mot. to Supp. Compl.). The Court, accordirgges no need to
revise its prior conclusion thahydispute related to the fundsbeyond the scope of this suit.

Thorp’s Motion, moreover, does not address the fact that he has not sufficiently
establishe@nyinjury resulting from the District’s seizure of the funds pursuant to the second
warrant. Plaintiffstatesonly that he “sustained [a] due process violatidiot. at 17, et the
Court explained imThorp Ithathis unlawfulseizure allegationserenot actionable under the
Fifth Amendment, as “[highroperty was seized during a pretrial sedrahd “conplaint of that
seizure [thus] sounds in the Fourth Amendment.” Thotd2 F. Supp. 3d at 140. While
Thorp’s Second Amended Complaint may have made a passing mention of “cash’racdipts
his (longagodismissed) “Deprivation of Property Interest” count alleged that he tediffe. .
financial damages by deprivation of . . . funds intended to be used to renovate his eeal estat
rental property,’seeSAC, {1 62, 87, he provides no record evidence of any harm ensuing from
the seizure- especiallynow that the money hdeen returnedEven in a world in which his
cashseizureclaimshad beemproperly presented, they thus would not have survived summary
judgment.

2. Property Damage
In a similar vein Thorp also contests the Court’s treatment of his progknyage

claims Because his briefing “inadequately addresse[d] any claim related to grdperage,”

14



the Court previosly declined to address the mattdihorpll, 2018 WL 2364291, at *12.
Plaintiff now contends that the prior Opam erred by finding that he failed to “press a
challenge’that “both the first and second warrants may have been executed improperly, such
that his property was damagedd. He assertshathe did not oppose Defendants’ Motion for
SummaryJudgment on the propertiamage claims because he was unable to “address]] all
issues” in his briefing, a shortcoming he attributes to “the Court’s 45 padationi” Mot. at
27. Thorpthereforeargues that, regardless of his briefing, the Court shoulddesmed the
propertydamage issue “entirely appropriate for trialld.

The Court disagreedn its Motion for Summary Judgment, the District alleged that
Plaintiff had “provide[ed] no evidence of deliberate or inappropriate property daxeegsieg
the scope of the searches.” DdiSJ at 24 In his Opposition, Thorp declined to point to any
record evidencer to make any legal arguments disputing this point, other than a stray statement
that he could “testify to the damage of his home.” PI. Reply at 3. He made nmassert
moreover, as to whether any such damage was intentioratessive, anthe Court therefore
found no “material dispute of fact” on that poildecause Thorprticulated no opposition to
Defendant’s arguments on this issue, the Court once more concludes that sumnmaeyiwaas
appropriate.

D. StateLaw Claims

1. Negligent Supervision
Thorp concludes his Motion by turning to the Court’s analysis of his Istatelaims.
First, he alleges thalhe Opinion improperly analyzed his negligent-supervision casiiat matter

of state law, instead of as a “cause of action under 8 1983 as intehdied at 28. Plaintiff

15



argues that th€ourt could, and should, hatreatechis negligent supervisionégligent

retentionclaimsas“Monell liability causes of action.’ld.

Yet it already did soAs it stated inThorp |, ‘[I] t is unclear whethefhorp intends to
plead a commaoitaw or constitutional claim in [Count IV], but the Court will give him the
benefit of the doubt by considering both.” 142 F. Supp. 3d at 139. The Opinion then went on to
explain why the negligergupervision allegations could not proceed as constitutional claims,
finding that “while [the count] recites some of the elementslofell liability[,] . . . itis
unaccompanied by any specific factual allegations . . . about how MPD came to know or should
have known” about Kyle’s allegedly unlawful searchies. Because Thorp’Second Amended
Complaint did not sufficiently meet this pleading standard, the Court dismissed ligemeg
supervision count as “insufficient under § 1983” and allowed only his common-law negligent-
supervision claim to proceedd. at 140.

In Thorp I, the Court analyzed the merits of this remaining, comtaancause of action
under Count IV. It concluded that Plaintiff had once more failed to “establishigtrecs
liability,” as “Kyle’s mere proximity to two allegedly unconstitutional seascheealy eight
years before the alleged incidentloes not constitute a pattern of ‘dangerous or otherwise
incompetent’ behavior for which the District can be held responsifledrpll, 2018 WL
2364291, at *13-14While Thorp may disagree with this characteiia of Kyle’s past
conduct, it remains the conclusion of the Court that Plaintiff failed to proffer ewdwrificient
to support a claim against the District for negligent supervisioetention. Thorp’siew

protestations that the Distriist liable for failing to supervise and train themane officers who

obtained the warranseeMot. at 12-14fall similarly short. While Plaintiff brought a negligent

16



supervision claim against the District for failure to superkigie, his Complaint never alleges
any failure of oversight with respect to the humane officEeeCompl., 11 102-107.

To the extenthatThorp now accuses the Court of “usurp[ing] the function of the jury to
determine whether the District of Columbia knew or should have known its employeed#have
a dangerous or otherwise incompetent manner, and that the employer, armed aitutiar
constructive knowledge, failed tmlequately supervise the employddgt. at 28, the Court
clarifies that no reasonable jury could find that the record evidegeeding Kyle’s past acts

supports holding the District liable in this cageeRawlings v. D.C., 820 F. Supp. 2d 92, 116

(D.D.C. 2011)granting summary judgment for District when Plaintiff failed to provide
“sufficient evidence upon which a jury could reasonably hold the District of Colurabla’l
under common-law claim for negligent training and supervision).
2. Abuse of Process

Thorp turns hidinal criticism tothe Court’s treatment of his abuseprbcess claims.
He contends that “incorrectly characterizes what process Kyle has abused,” now alleging that
the officer “presented, or caused to be presenteingnal complaint and initiated a civil
forfeiture proces$ and that “[s]olely as a result of Kyle’s judicial actions, the Plaintiff last h
freedom, his dog, and his currency.” Mot. at 29-30. It is perhaps not surprising that the Court
did not consider such “judicial actions” in the prior Opinion, as they are nowhere to berfound i
Thorp’s operative Complaint. Instead, the two counts of abuse of process incltiikd in
pleading are both predicated on Kyle’s “arresting the Plaintiff and sei@mgdperty.” SAC,
19 125, 129.

As the Court explained in the prior Opinion, neither of these actions can “properly form

the basis of an abuse-pfecess claim."Thorpll, 2018 WL 2364291, at *14. Noting that Thorp
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had “shift[ed] gears” in hibriefing to include other theories of abuse of process, the Court
nonetheless considered Plaintiffs’ arguments that Kyle had improperigépgm the search
warrants and that the District should be held vicariously liable for the awt® other officers
involved in the searchld. at * 14-15. Finding that neither contention provided any basis to hold
theKyle or the dty liable, the Court granted summary judgment for Defenddhis.true that
the Opinion did not discuss any “criminal complaint” aiVil forfeiture process,” but that is
hardly the result of any “incorrect charactgation]” of Plaintiff's claims, given that such
allegationswvereentirely absent from his Complaint or summargigment briefing.It is not the
function of the Court to engage in speculation or peoplas to potentiabases for claims of
relief; if Thorp intended to allege that Kyle’s “judicial actions” provided grounds for the abuse-
of-process counts, he could havepteaded As he did not, the Court finds that there is no basis
for reconsideration under Rule 59 on this issue.
V. Conclusion

For the foregoing reasortbe Court willdenyPlaintiff’'s Motion for Reconsideration.

The Court will issue a contemporaneous Order to that effect this day.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date:July 30, 2018
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