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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PETER E. REGAN
Plaintiff
V. Civil Action No. 15-228 CKK)
SPICER HBLLC, et al.,
Defendants

MEMORANDUM OPINION
(SeptembeR2, 2015)

Plaintiff Peter Regan brings this action agai@ptcer HB, LLG and Mathew Spicer,
asserting claims for breach of contract, fraud, and other violations of Daft@eilumbia law
arising out of thd?laintiff's purchase of residential real estet&Vashington, D.CDefendants
have filed a motion to disiss all claims for failure to state a clai8pecifically, Plaintiff alleges
thatDefendants failed to complete renovations that were promasgédhathere were extensive
defectsregarding the roof and other areas of the propheiyexistedat thetime Plaintiff
purchased the property from Defendant Spicer HB, LLC. Presently before this<our
Defendantq 9] Motion to Dismiss Complaint. Upon consideration of the pleadirigs,relevant
legal authorities, and the record for purposes of this motion, the GBANTSIN PART and

DENIES IN PARTDefendantsmotion, for the reasons stated below.

! The Court’s consideration has focused on the following documents:
e DefendantsMotion to Dismiss Complaint Defs! Mot.”), ECF No. 9;
e Plaintiff's Opposition tdDefs! Motion to Dismisg“Pl.'s Oppn”), ECF No.11; and

e DefendantsReply toPlaintiff’'s Opposition tdDefs! Motion to Dismisq*Defs’ Reply”),
ECF No. 13.

In an exercise of its discretion, the @olinds that holding oral argument in this action would
not be of assistance in rendering a decisteaLCVR 7(f).
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. BACKGROUND

For the purposes of the motion before the Court, the Court accepts as tued-the
pleadedhllegations in PlaintiffComplaint. The Court does “natcept as true, however, the
plaintiff’s legal conclusions or inferences that are unsupported by the facts alRRgésiCorp.
v. Comm. on Foreign Inv. in U.S,, 758 F.3d 296, 315 (D.C. Cir. 2014). Moreowenen a written
instrument is attached to a complaint and it contradicts the allegations in the complaint, the
written instrument control$See 5A Charles Wright & Arthur MillerFederal Practice and
Procedure: Civil 3d 8§ 1327, 450-451 (3d ed. 2004)t appears to be well settled that when a
disparity exists between a written instrument annexed to the pleadings atidgagoas in the
pleadings, the terms of the written instrument will control, particularly when it iestrement
being relied upon by the party who made it an exH)bitlere, Plaintiffhas attached tois
Complaint (1) a Greater Capital Area Association of Rea{t@£AAR”) Regional Sales
Contract dated April8, 2012; (2) a Jurisdictional Disclosure and Addendum to the Sales
Contract; and (3) &ellers Disclosure StatemeifatedApril 30, 2012. Accordingly, the Court
will rely on the terms of threewritten instruments to the extent they directly and clearly

contradictPlaintiff’s allegations

A. Factual Background

This case concerns the sale of a residence localstiatarts St. N.EWashington, DC
(the“Property”).Compl. 1 2. On or about January 26, 2012, Defendant Spicer HB purchased the
Property in unfinished condition. Compl. § D&fendant Spicer is the principal of Spicer HB.

Id. 1 6. After purchasing the Property, the Defen@&mcter HBperformed extensive
renovations, including modification of the first floor bathroom, building a seflond-

bathroom, installation of new kitchen cabinets and appliances in the basansaidition, and



construction of a new deck with a fence and concrete pad on the rear of the Pirchgffty4,

35. On or about April 19, 2012, Defendant listed the Property for sale as a completéiganova
later that day Plaintiff entered into a standard GCAAR Regional Sales Cqaées Contract)
with Defendant for the purchase of the Propedy{{15, 17.The Sales Contract includes a
standard integration claudel., Ex. 4, 1 31. The Sales Contract included a General Addendum,
dated April 19, 2012, which included a term stipulating thfae ‘materials used in completetion
[sic] of this home will be equal tde quality, price, etc. of the materials used on the following
renovated homes: 107 Rock Creek Church Road NW, 2914 New Hampshire Ave. NW and 638
Farragut Street NWId. 1 20;id., Ex. 5.Plaintiff expressly selected several contingeneias
home inspection contingency, a radon contingencyaamgbpraisal contingeneyand made the
purchase of the home contingent on those clalde&x. 5 (Addendum of Clauses).

The parties also jointly ratified a Washington, DC Jurisdictional Addendum
(“Jurisdictional Aldendur) to the Sales Contradtd., Ex. 5 at 27 (Jurisdictional Addendum).
The Sales Contract explicitly incorporated the Jurisdictional Addendum, proudinthe
Jurisdictional Addendunt|f ratified and attached, is made part of this [Sales] Catitrit, EXx.

5 (Sales Contract), at 1. The Jurisdictional Addendum references the DisStseraent,
providing that the Buyer is entitled to a Sefls Disclosure Statemehtd., Ex. 5(Jurisdictional
Addendum), at 1The Jurisdictional Statement statthat Buyer had not yet received the
Disclosure Statement as of April 18, 2012 (the date of the Sales Contta®t). or about April

20, 2012, Defendant prepared and signed a GCAAR Seléstclosure Statement (&losure
Statement), pursuant to D.C. Code § 42-1301, which Plaintiff reviewed and countersigned on
April 30, 2012.1d. T 21;id., Ex. 6.In the Disclosure Statement, Defend&picer represented on

behalf of Spicer HBILLC, that among other things, thathad no ‘actual knowledgeof defects



relating to structural conditions of the roof, basement, walls, floors, plumbing, and other
facilities. ld. 1 22;id., ex. 6(Disclosure StatementNotably, however, the Disclosure Statement
states that itis a disclosure only,“ not intended tde a part of any contract between Buyer and
Seller,” “NOT AWARRANTY OF ANY KIND BY THE SELLER? and ‘NOT A SUBSTITUTE
FOR ANY INSPECTIONS OR WARRANTIES THE BUYER MAY WISH TO OBTAINId.,

Ex. 6 at 3(lemphasis in original).

On June 27, 2012, Plaintiff engaged the services of Gum Bay Home Inspection Services
(“Gum Bay Home) to perform a preettlement insgction of the Property. Complt $23.Gum
Bay Homeclaimed they could not inspect the roof, exterior, foundation, deck, or stairs of the
Property because ohgoingconstruction in those areas 8picer HB Id. Pursuant t&sum Bay
Homeésinspection report, Plaintiff and Defendant ratified a second adde(hluma Addendum)
detailingSpicer HBs obligation to make certain repairs as recommended by the inspection
report.ld. 24 id., Ex. 8 (June Addendum). On June 29, 2@ aintiff and Spicer HB closeon
the Propertyld. T 27.

For two weeks following settlement on the Property, Defendant continued to perform
work on the Property, before abandoning the project with several repairs incompletgy@ped
all communication with Plaintiffid. § 28. A year later, in July 2013, Plaintiff contacted
Defendard regarding a water leak from the upstairs bathroom that was dripping intonige livi
room.ld. 1 29. Defendants sent a Spicer HB employee to retile the bathroom, though the cause
of the leak and the underlying damage wererawtediedld. Plaintiff's realestate agent emailed
Defendant three times in August and September 2013 requesting Defendant toRtaimtit

regarding the list of repairtd. 11 3833. Defendant did not respond to these emiallg] 34.



On October 21, 2013, Plaintiff observed water leaking through one of the pocket doors
between the original home and the new addition built by Defenidafit35. Plaintiff hired a
roofing contractor to find the source of the leak; the contractor detetntiwas caused by an
improperly installed roof membrane and flashiltyJ 36. The contractor estimated the cost of
repair to be over $12,000. Plaintiff hired another contractor to inspect the rest of the house;
the contractor identified several issues with the Property including lgmopér flashing, an
improperly sloped drain pipe, cracked posts under the deck, and other colit4$h38-39.

Another contractor estimated that the cost of repairing these issues would be $&,500.

B. Procedural Background

Plaintiff filed suit in the District of Columbi§uperior Court oilbecember 152014,
bringing several claims pursuant to District of Columbia. I&pecifically, Plaintifforought
claims forbreach of contract (Count Iy. 11 4354; breach of warranty (Count Iig. 11 5561,
breach of implied covenant of good faith and fair dealing (Counidll}} 6270; negligent
misrepresentaon (Count 1V),id. 11 7280; negligence per se (Count W, 1 8188; negligence
(Count VII),id. 11 8995; fraudulent misrepresentation (Count VIig, 11 96104; unlawful
trade practices (Count IXigl. 1 105110; and alter ego liability (Count Xg. 1 111119.0n
February 18, 2015, Defendants removed the lawsuit to this Cdutefendants subsequently
filed a Motion to Dismiss, requesting that each of the claims remaining in this action be

dismissedThatMotion is row ripe forreview.

[I. LEGAL STANDARD
Pursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss a
complaint on the groundbat it“fail[s] to state a claim upon which relief can be grantéed.

R. Civ. P. 12(b)(6):[ A] complaint [does not] suffice if tenders naked assertion[sflevoid of



‘further factual enhancemenit.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl.

Corp. v. Twombly, 550 U.S. 544, 557 (2007)). Rather, a complaint must contain sufficient factual
allegations that, iccepted as truéstate a claim to relief that is plausible on its fadewombly,

550 U.S. at 570.A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendableigdrathe misconduct
alleged.”Igbal, 556 U.S. at 678. In deciding a Rule 12(b)(6) motion, the Court is limited to
considering facts alleged in the complaint, any documents attached to or int=upothe
complaint, matters of which the court may tgkdicial notice, and matters of public recofde
EEOC v. S. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 199%Jarshall Cnty.

HealthCare Auth. v. Shalala, 988 F.2d 1221, 1226 n.6 (D.C. Cir. 1993).

Il . DISCUSSION

Defendants move to dissseach of the claims in the Complaift.light of the analysis
below, the Court concludes that certain of the claims must be dismissed and thauothers s
the motion to dismiss, as explained below.

As an initial matter, the Couaiddresses a matter generally applicable to the parties
disputes regarding the several claims in this action. Plaiaeliéfisheavily onWetzel v. Capital
City Real Estate, LLC, 73 A.3d 1000 (D.C. 2013), and defferson v. Collins, 905 F. Supp. 2d
269 (D.D.C. 2012), in opposing the pending motion to disrSesPIs! Opp n, Table of
Authorities (indicating that Plaintiffchiefly relies” on these case#} the outsetit is important
to explain that those cases are readisginguishable from the one before the Colnrtlefferson,
another district judge in this district granted in part and denied in part the defénuatnds to
dismiss in a case regarding a home renovation project gone awry. 905 F. Supp. 2uVdil274.

the underlying facts in thaase beasome resemblancéo those in the case before this Court,



there are two fundamental differences between the two cases that explakfferisgn, as a
whole, haslittle bearing on the currently pending motion to dismissst, Plaintiff in this case
attachedo hisComplaintthe Sales Contract and other addenda, including the Disclosure
StatementAccordingly, as explained above, the Court looks to the language of those documents
in resolving the issues in this case. Howevedgiferson, neither the plaintiff nor the defendants
appear to have attached the sales contract or other relevant documents; acctivdingtige
was required to assume the truth of well-pleaded allegations in the complegatrgiess of the
actual langage of the documents themsel@= 905 F. Supp. 2d at 274. Second, it appears
from the district cout$ resolution of that cagbat theJefferson defendants raised different
arguments in favor of dismissal. For instance, one of the defenddhtg @se argued that
certain defects occurred after delivery of the home; that the plaintiffs wanyedbjections by
accepting the property with defects; and that deferslabtigations were satisfied upon delivery
and acceptance of the de&deid. at 280-284. Those arguments are not raised in thisdase.
does it appear that arguments that are central to the’Cmsatlution of this case, such as the
reasonableness of reliancetbe DsclosureStatementwere raised idefferson. See generally

id. The Jefferson court s resolutiorof themotion dismissefore itwas limited to therguments
presentedhn the briefing on that motion and simply does not indicate the proper resatitios
arguments before this Court. That is to say, just becaudeftaeson court concluded that a
certain claim survived the motion to dismisghat caseloes not mean that an analogous claim
in this action would survive the pending motion to dismikere the facts and the legal
arguments before the Couliffer—asis true in comparing these two casete-tegal outcomes

will differ, as well.



Similarly, Wetzel is distinguishablé\etzel pertains to the purchase of a condominium
unit, 73 A.3d at 1002, whereas this case pertains to the purchase of pirofeztgimple
without any connection to a condominiuglated transactigrCompl., Ex. 2. Therefore, while
certain documents relating to the underlying sale were attached to the cdmplditzel, those
documents governg that sale differed from those relevant tstbaseSee 73 A.3d at 1002
(Condominium Unit Purchase Agreement and Public Offering Statement attadvetdet
Complaint) Accordingly, he legal meaning that attached to those documents necedgtatly
from the legal meaning of the documents attached in this case. In additidtzeh plaintiffs
were the beneficiaries of a limited warrarsge 73 A.3d at 1005, whereas Plaintiff in the case
before the Courbasnotidentified any warranties afhich he is a beneficiaryastly, a&the
Court explained in regards Jefferson, above, the legal arguments presented to the D.C. Court
of Appeals in\etzel differ from those presented in the motion to dismiss before this Court.
Neverthelessas a prodct of the District of ColumbiaCourt of Appealsy\etzel contains
definitive statements of District of Columbd&w that are binding on this Court. Howevée t
appellate couts resolution of the particular issues before it does not indicate the proper
reolution of the issues raised by the pending motion to dismiss in thiSrase again, where
the facts and the legal arguments differ, the resolution of the claims will beediffas wellln
that light, the Court proceeds to consider the parties’ a@gtswegarding each of the claims

subject to Defendartaotion to dismiss.

A. Breach of Contract (Count I)

Plaintiff allegesthat Defendants breached the material terms of the Sales Contract when
Defendantgl) failed to deliver the Property in the promised condiéiod free from defect$2)

failed to disclose known defects with the Property; and (3) failed to complenthations as



promised. Compl. § 5For this claim, Plaintiffelieson the terms of the Sales Contract, as well
as representations a&in the Disclosure Statemembpided to Plaintiff prior to closing.
Defendants argue thtte Complainfails tostate a claim for breach of contract because the
claim in the Complaint is materially inconsistent with the documentary record inategiorto
the Complaint. Defendants also argbatthe Sales Contrdstintegration clause bars
consideration of any representatiomshe Disclosure Statemerbr elsewhere-because the
Disclosure Statement is not explicitly incorpted into the Sales Conttac

To state a claim for breach of contract, a plaintiff must allege: (1) a valid contra
between the parties; (2) an obligation or duty arising out of the contract; (3ch lmfethat duty;
and (4) damages caused by the bréadhtzel, 73 A.3dat 1005.The Court agrees with
Defendants tha®laintiff's breach of contract claim must be dismissed with respect to the failure
to deliver the Property in the promised defect-free condition and the failure tsdisetause
Plaintiff hasfailed to identify arobligation or duty arising out of the Sales Contract that was
breached by Defendantdowever, the Court agrees with Plaintiff that the Complaint states a

claim for a breach of contract with respect to the failure to complete the remgvatio

1. Sales Contract’s Plain Language

With respect to the claim that Defendants breached a contractual duty intfailing
complete promised renovations, the Court agrees with Plaintiff that the Comtaéastas claim
for breach of contract. The General Addendum to the Sales Contract, signetbApa12,
includes the following language:

As discussed with Matt Spicer on 4/18/2012 the materials used in completetion

[sic] of the this home will begual to the quality, price, etof the materials used

on the following renovated homes: 107 Rock Creek Church Road NW, 2914 New
Hampshire Ave. NW and 638 Farragut Street NW.



Compl., Ex. 5, at 1 (General Addendurfis clause clearly indicates that work remains to be
done on the Property; otherwise, there would be no need to specify the quality and pece of t
materials yet to be useBefendants point to the following language also in the April 19, 2012,
GeneraAddendum in arguing that the remaining work is wholly speculative:

Additional work in basement will be decided by purchaser and Matt at end of

build. Matt quoted the price to be $6K. Both buyer and seller will come to an
agreement as to what that would entail.

Id. The Court disagrees with Defendamtserpretation. This langge indicates thaadditional
basement work may or may not occur, but it does not indicate that there is no otbenggne
work that remains to be finished. To the contrary, the reference to the “end ofltfiesbggests
that there was work-unrelateda potential additional work in the basemenhat was not yet
completed when the April 19, 201@enerahddendunmwas signedDefendant also looks to the
language of the addendum stating, “Purchaser discussed the possibility @telpols in
several plaes. Seller will check on brick and give quote as to what can and can't beldone.”
While this language indicates that there remained some unknowns regarding work to, lite done
also strongly indicates that the parties had agreed on specific additiokdbvbe done and that
the possibility of brick was simply one option in the contexdroftherwise existing agreement
to complete the work. The Court concludes that the language of the April 19, 2012, General
Addendum constitutes a promise by Defendants to complete the renovations on the.Property
Plaintiff has adequately alleged that Defendants breached this duty when they failegleteo
the work on the Property. The Court denies Defendardsion as to this portion of the breach of
contract claim.

However, he plain text of the Sales Contractes nosupport Plaintiff'soreach of
contract allegations with respect to the failure to deliver the Propertpissed and in a defect

free condition or the failure to disclodefects in the Disclosure Statemanith respect to the

10



former claim, as Defendants argue, the Court concludes that Plaintiff does niby mient

clauses in the Sales Contract that support this cBémause Plaintiff has attached the Sale
Contract and the supporting addenda to the Complaint, the Court relies on these documents
evaluating the language of the contract where these documents contraditegations in the
Complaint, as explained above. The ordievant representation in the Sales Contract as to the
condition of the Property is a clause stating tigalfer will deliver the Property free and clear of
trash and debris, broom clean andubstantially the same physical condition to be determined

as of Contract Date.” Id. (emphasis addedplaintiff doesnot allege that the Propemyas in
violation of any of those conditiora the time othe Sales Contract executigkccordingly,
because Plaintiff has identified no language in the Complaint that would stipgse claims-

and the Court has found none—the Court concludes that the plain language of the contract does
not support the claim that the Defendants failed to deliver the property iram @amdition and
the claim that Defendants failéal disclosecertain defectsThe Court next looks to Plainti’

other arguments in support of the breach of contract claim.

2. Disclosure Statement

Notwithstanding the language of the Sales Contract iRklintiff contendgshat the
Disclosure Statement thBefendants provided Plaintiff prior to the sale included representations
about the condition of the Property that were incorporated into the Sales Conaiattf P
alleges that Defendantsreached the Sales Contract by failing to disclose actual kngevtefd
defects regarding theoof (including evidence of moisture or leaks), wall and floors, basement,
plumbing system, and exterior drainage syste@pmpl.  49Plaintiff contend that the
Disclosure Statement was incorporated into the Sales Cowtebie Jurisdictional Addendum.

The Court agrees that the Jurisdictional Addendum is incorporated into the SalestCsasatr

11



Id., Ex. 5, at §“The Contract of Sale. is herebyamended by the incorporation of this
addendurf). The Jurisdictional Addendum, however, does not incorporate the Seller’
Disclosure Statement. It is true that the Jurisdictional Addendum referérec8elleis
Disclosure Statemergtating,“Pursuant to D.C. Code 842-1302, prior to the submissioreof th
offer the Buyer is entitled to a SelleDisclosure Statement (if the Seller is not exempt), and
hereby acknowledges receipt of the sdnme& On that form, the parties noted that the Disclosure
Statement had not been provided as of the signing otitisglittional Addendumd. The Court
disagreeshatthe form—including the statement that the Disclosure Statement had not yet been
received—incorporateshe Disclosure Statement into the Sales Contractfdrneindicates only
that (1) Defendants wereqeired to complete a Disclosure Statement, pursuant to a duty under
D.C. law that was independent of the contract between the parties, and that (2) Defeadant
not yet delivered that document to PlairtHfiothing more See Rock v. Voshell, 397 F. Supp. 2d
616, 623 (E.D. Pa. 2005) (finding that a similar Jurisdictional Addendum provision
acknowledging thatBuyer has received a SelleProperty Disclosure Statement before signing
this agreementindicated”receipt of that Statement and nothing nipre

In arguing that a duty to fill out the Disclosure Statement in good faith is inctegdora
into the Sales Contract, Plaintiff reliealy onthe principle that all terms of the contract must be
given meaningSee, e.g., 1010 Potomac Assocs. v. Grocery Mfrs. Of America, Inc., 485 A.2d
199, 205-206 (D.C. 1984). Biitis Plaintiffs interpretation that fails to give meaning to the
explicit language of the Disclosure Statement thihis information is a disclosure only and is
not intended tde a parbf any contract between Buyer and SelleCompl., Ex. 6 (Disclosure
Statement), at lemphasis added). MoreovéretDisclosure Statemeistexplicit as to its

purpose:

12



Purpose of Statement: This Statement is a disclosure by the Seller of the defects
or information actually known by the Seller concerning the property, in
compliance with the District of Columbia Residential Real Property Seller
Disclosure Act. Unless otherwise advised, the Seller does not possess amseexpert
in construction, architecturengineering, or any other specific area related to the
construction of the improvements on the property or the land. Also, unless
otherwise advised, the Seller has not conducted any inspection of generally
inaccessible areas such as the foundation or Téti5 STATEMENT IS NOT A
WARRANTY OF ANY KIND BY THE SELLER OR BY ANY AGENT
REPRESENTING THE SELLER IN THIS TRANSACTION, AND IS NOT A
SUBSTITUTE FOR ANY INSPECTIONS OR WARRANTIEBHE BUYER

MAY WISH TO OBTAIN.

Compl.,Ex. 6 (Disclosure Statement),&afenmphasis in original)The Disclosure Statement is
plainly not intended to be part of the Sales Contract.

Accordingly, the Court concludes that the Defendants have not incorporated into the
Sales Contract a promisecomgete in good faith information ithe Disclosure Statement
relating to the condition of the propesdnd that the Disclosure Statement is not otherwise
incorporated into the contract. Consequently, whether the Court may considerdbsubés
Statemenin resolvingPlaintiff’'s breach of cotract claimis governed by the parol evidence rule,

which the Court considers next.

3. Parol Evidence

It is unclear whether Plaintiff is urging the Cotatconsider the representations in the
Disclosure Statementeven if the Disclosure Statement has not beeorporated into the
contractby reference-as parol evidence. However, the Coundades that, even if Plaintii
suggesting that the Disclosure Statement or other materials should be eahsiderespect to
the breach of contract claim, the Cotwhcludes that those materials are barred by the parol
evidence rule

The parol evidence rule provides that when parties to a coh@mge executed a
(1) completely integrated written agreement with (2) terms that are plain and unanshigao

13



evidence oprior or contemporaneous agreements or negotiations may be admitted which would
either contradict or add to the writinQzerol v. Howard Univ., 545 A.2d 638, 641 (D.C. 1988),
petition for rehearing granted and remanded on other grounds, 555 A.2d 1033D.C. 1989) The
District of Columbia follows thé ‘objective’ law of contracts, which generally means thlaé'
written language embodying the terms of an agreement will govern thearghtsbilities of
the parties, [regardless] of the intent of thdiparat the time they entered into the contract,
unless the written language is not susceptible of a clear and definite unagreaikinless there
is fraud, duress, or mutual mistakeArmenian Assembly of Am., Inc. v. Cafegiian, 758 F.3d
265, 278 (D.C. Cir. 2014) (quotirigSP Venture Grp., Inc. v. Allen, 830 A.2d 850, 852 (D.C.
2003)). ‘[E]xtrinsic or parol evidence which tends to contradict, vary, add to, or subtract from
the terms of a written contract must be excluti&dgal Wholesale, Inc. v. United Drug Serv.,
933 A.2d 780, 783 (D.C. 2007) (citation omitted)hfs rule applies with even greater force if
the contract contains a clausasually referred to as‘anerger clauseor an‘integration
clausé—indicating that the contract represents a ctatgpand final expression of the parties
wishes! Intelsat USA Sales Corp. v. Juch-Tech, Inc., 935 F. Supp. 2d 101, 113 (D.D.C. 2013)
(citing Hercules & Co. v. Shama Rest. Corp., 613 A.2d 916, 928, n.17 (D.C. 1992nly if the
court finds that “the contract has more than one reasonable interpretation andehgrefor
ambiguous, canthe court consider extrinsic or parol evidencedetérmine what a reasonable
person in the position of the parties would have thought tipaitegid language meantillery v.
D.C. Contract Appeals Bd., 912 A.2d 1169, 1171, 1176 (D.C. 2006).

Defendants argue that the Sale Contract is a fully integrated contract. Gitnardhing
that the Disclosure Statement should be considered incorpantagtie Sales Contract, Plaintiff

doesnot contest this conclusion. The Court agrees that the contract is fully indedfiasé and

14



foremost, he Sales Contract contains an integration cldUses Contract, unless amended in
writing, contains the final and entire agreement of the parties and the palitiest be bound by
any terms, conditions, oral statements, warranties or representations nmotbetaned.
Compl.,Ex. 4 (Sales Contract)] 31. Moreoverthe use of a standard form contraet Greater
Capital Area Association of Realtqf<SCAAR”) Regional Sales Contraetis further evidence
that the contract is completely integrat&ee Hercules, 613 A.2d at 928 (use of a standard form
contract as edence of complete integration). The Court cadek that the detailed written
agreement, signed by the parties, is fully integrated. Accordingly] pvidence-including the
Disclosure Statemenrtmay not be admitted to contradict, vary, add to, or subtract from the
terms of the Sales Contra&ee Segal Wholesale, Inc., 933 A.2d at 783.

Accordingly, the Court finds th&laintiff has identified no language 8ales Contract
that can serve as the proper foundation for a breach of cotltaeBctwvith respect to a duty to
deliver the property in certain promised condition and in a defect free condition. Cartdmit
the Court findghat the Disclosure Statement is not a part of the Sales Coatichthhat the parol
evidence rule bars considerationaofy extrinsic evidence on which Plaintiffiayseek to rely
Therefore, th&€€ourtcondudesthat Plaintiff ha failed to statea claim for breach of contract

except as it applies to a duty to complete the renovations.

B. Breach of Warranty Claim (Count I1)

Plaintiff next claims that i]n listing, offering to sell, and selling the Property to Plaintiff,
Defendant made explicit and implicit representations, warranties, assuradctataments that
the Property was safe and fit for habitation, and would not expose Plaintiff to anomataas
danger or risk to life, health and safet@ompl. § 56Plaintiff further alleges Defendant made

further representations, warranties, assurances and statements thatehg Ragprenovated in

15



compliance with the District of Columbia Code and other applicable statutesrdgwkations,
and code provisionisld. Plaintiff finally alleges that he relieoh these representations in
purchasing the Property and was damaaged resultld. 157-61. Plaintiff identifies three
categories of representations on which he purportedly relied in purchasing tegypFogst, he
identifies the listing that Defendants posted through the Multiple Listing Sexshaetising the
sale of the propertstis a warranty as to the nature and quality of the Property beindgidsold.
1 56(a). Second, he identifies the Disclosst@ement as a source of a warraetyarding the
condition of the propertyd. {56(b). Third, Plaintiffpoints to representations regarding the
completion of work on the Property and regarding the quality of the completion of tikat evor
156(c). The Courtconcludes that the languatiat Plaintiff identifiesdoes not create a warranty
on which he can now rely.

The Sales Contrda integration clause expressly disclaims ‘amngrranties’not
contained in the Contradd., Ex. 5 1 31. Similarly, the Deed provides for no warranty other than
good title.See Compl., Ex. 1, at 1. As discussed above, the Disclosure Statement was not made
part of the Sales Contract either explicitly or implicitly, but, in any event, thed3igre
Statemenunambiguously disclaims the creation of any warranty:

THIS STATEMENT IS NOT AWARRANTY OF ANY KIND BY THE SELLER

OR BY ANY AGENT REPRESENTING THE SELLER IN THIS

TRANSACTION, AND IS NOT A SUBSTITUTE FOR ANY INSPECTIONS
OR WARRANTIES THE BUYER MAY WISH TO OBAIN.

Compl., Ex. 6 (Disclosure Statement), at& also id. (“[T]his is not a warranty); id.

(Plaintiff's signature acknowledges thdilijs disclosure is not a substitute for any inspections
or warranties which the buyer(s) may wish to olftaind hat Disclosure Statemetis NOT a
statement, representation, or warranty by any of the 'sedigents or sulbgents as to the

presence or absence of any condition, defect or malfunction or as to the nature of argn¢ondit

16



defect or malfunctiofi). Sinee the Sales Contradbes not contain any warranties and because
any representations not contained in the Sales Contract are barred by theiganckerule, the
Court concludes that Plaintiffasnot—and cannot-dentify any warranty breached by
Defendats. See Knieper v. United States, 38 Fed. Cl. 128, 137-38 (1997). As a re<liaintiff's

breach of warranty claim must be dismissed.

C. Breach of Implied Covenant of Good Faith and Fair Dealing (Count II)

Next, Plaintiffclaims Defendants breached thaplied covenant of good faith andif
dealingwith respect to the Sales Contragtfailing to complete renovations on the property, by
“by making false representations thatratiovations and repairs to the Property were made in a
workmanlike fashion, and in accordance with all applicable Building Codes and building
standards and“by making false representations on isclosure Statement that Defendants
had no actual knowledge of any defects inRhaperty” Comp.{{ 6466.

“ ‘[ 1In everycontract there is an implied covenant that neither party shall do anything
which will have the effect of destroying or injuring the right of the other gangceive the
fruits of the contract, which means that in every contract there exists an imgteEthnt of
good faith and fair dealing” Himmelstein v. Comcast of the Dist., LLC, 908 F. Supp. 2d 49, 53
(D.D.C. 2012) (quotingdaisv. Smith, 547 A.2d 986, 987 (D.C. 1988)"A party may be liable
for a breach of this duty if it ‘evades the spiritloé contract, willfully renders imperfect
performance, or interferes with performance by the other paiy. (quotingPaul v. Howard
Univ,, 754 A.2d 297, 310 (D.C. 2000)). However, the covenant of good fadtifea dealing is
generally inapplicableotnegotiations prior to the formation of the contract, absent narrow
circumstances such as when the parties agree to a letter of intent or gxpligi#st

reassurancessee Abdelrhman v. Ackerman, 76 A.3d 883, 892 n.8 (D.C. 2013).
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The Court agreesith Defendantghat Plaintiffs claim for breach of the implied
covenant of good faith arfdir dealing fails with respect to the claims regarding defects that
resulted from renovations to the propeRgfendantdid not breach any duty of good faith and
fair dealing resulting from the Sales Contract itself because the Sales Cisgthdid not
includeanygeneral assurances about the propedgndition.Similarly, because the Court
concluded above that the Disclosure Statement was not incorporated into the Sabest @oht
because the Court concluded ttie Court could not consider the Disclosure Statement as parol
evidence, the Disclosure Statemeatnot be the basis foickim forbreach of the implied duty
of good faith and fair dealing. Moreover, since the Disclosure Statementguad siuring
negotiations over the contract, prior to faaties closing on the sale, Defendants’ completion of
that statementregardless of their actual knowledge about the state of the property—cannot be
the basidor abreach of an implied duty of good faith and fair dealing regarding the Sales
Contract.See Abdelrhman, 76 A.3dat 892 n.8.Ultimately, the relevant question in a claim
concerning the duty of good faieimd fair dealing is whether a pastyactions testroy][] or
injur[e] the right of the other party to receive the fruits of the contr&e Hais, 547 A.2d at
987 (citation and quotation marks omitted). Here, Plaintiff did not contract for angupeart
assurances about the quality of the renovatiand therefore cannot claim tha did not
receive the benefit of the bargain as a result of the defects with the Prépedsdingly, the
Court concludeghat Plaintiffhasfailed tostate a claim fobreach of implied covenant good
faith and fair dealing with respect to the claims resulting from problems witlebgations of
the property.

By contrast, the Court agrees with Plaintiff that the Complaint adequately stda#s a

with respect to thelaim that Defendants breached the implied covenant of good faith and fair
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dealing as result of the failure to complete renovations on the Property. Assgid@above with
respect to the breach of contract claim, the Court concludes that the SalestQuitrdes a
promise to complete the renovatioR4aintiff has adequately alleg#uat Defendants failed to
complete the renovations, thus destroying the value of the bargain into which ey ditte
Court, therefore, denies Defendants’ motion to dismiss as to this portion of thedimmphienant

of good faith and fair dealing claim.

D. Fraudulent Misrepresentation (Count VIII )

Plaintiff alleges that Defendasdre liable for fraudulent misrepresentation primarily as a
result of several statements in MDisclosure Statement regarding knowledge of defects on the
property. Compl. 11 998. Plaintiff also claims that Defendants are liable for fraudulent
misrepresentatiobecause Defendartepresented to Plaintiff that renovations to the Property
would cortinue aftersettlement, and that such renovations would continue until completed, and
would be made in a workmanlike fashion and in compliance with all applicable Building Code
and regulations.ld. 1 97(c). The Court agrees with Defendants that the Gontéils to state a
claim for fraudulent misrepresentation.

“‘In order to prove fraudulent misrepresentation, a plaintiff must prove (13e fa
representation, (2) in reference to a material fact, (3) made with knowdédgédalsity, (4) with
the irtent to deceive, and (5) action taken ... in reliance upon the representation, (6) which
consequently resulted in provable damdgedktzel, 73 A.3dat 100203 (quotingKumar V.

District of Columbia Water & Sewer Auth., 25 A.3d 9, 15 (D.C. 201X glteration in original)).

And, “[a]t least in cases involving commercial contracts negotiated as s&&ngth, there is the
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further requirement (6) that the defrauded partgliance beeasonable.”? Drake, 993 A.2dat
622 (quotingHercules, 613 A.2dat 923) (emphasis in original).

With respect to the Disclosure Statement, the Court finds that Plagsifiot sufficiently
alleged reasonable reliance and that the representations in the Discloame&tate not
material factsn connection wittPlaintiff’'s decision to enter into the Sales Contrédth
respect to the failure to complete renovations, the Court concludes that Plagtifithdentified
any representations regarding the completion of the renovations that could séineelsasss for
a fraudulent misrepresentation clafm.

Plaintiff allegesherelied on the representations in the disclosure statement in signing the
contract. However, the Court concludes that, not only was reliance on those statements
unreasonable as a matter of law, thatse statements were not material to the decision to enter
into the contract given the content of the contract and the natureDisttlesure Statemerhs
discussed abovéhe Disclosure Statement is not a part of the Sales ContrecDiEclosure
Statement itself emphasized that it was not a warranty and that it was not partaléthe S
Contract.See Compl, Ex. 6 (Disclosure Statement), at 3. Accordingly, the selepsesentations
about their knowledge were legally immateriallte tlecision to buy the property and any
reliance on them was unreasonakile Hercules, 613 A.2d at 929"if a judge concludes that a
particular representation was superseded by the writiegloes not decide that the excluded

negotiations did not tak@ace, but merely that they did take place they are nevertheless legally

2 Plaintiff doesnot dispute that this is a commercial contract, negotiated & smngth.

3 In his Opposition, Plaintiffeference the Defendant blocking access to the inspectors as a basis
for the fraudulent misrepresentation claiBee Pl.’s Oppn at 13. However, nowhere in the
Complaint desPlaintiff identify the blocking of inspectors as the basidHiefraudulent
misrepresentation or negligent misrepresentation clé&eesCompl. 11 96-104. Plaintiff may not
amendhis complaint through his Opposition, and the Court does not consider the blocking of
access for inspectors to be a basis for the fraudulent misrepresentation claim
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immaterial’”) (citing Luther Williams, Jr., Inc. v. Johnson, 229 A.2d 163165-66 (D.C. 1967)
(emphasis in original)).

Furthermore, any purported reliance on the Disclosure Statenas additionally
unreasonablgiven that Plaintiff in fact obtained a home inspectemwell as the language of
the contract warning that terms outside the Sales Contract were not bifiten§ales Contract
cautions that “Purchaser and Seller shaalcefully read this Contract to be sure that the terms
accurately express their respective understanding as to their intenticegreechents.ld., Ex.
4,9 24 The Sales Contract even warns tipaarious inspection services and home warranty
insurance programs are available. The Broker is not advising the patteseasin other issues
including without limitation... mold ... [and] asbestdsld., Ex. 4, § 24(A)Additionally, the
Sales Contrats integration clause expressly states ttia partiewill not be bound by any
terms, conditions, oral statements, warranties or representations not batained’ 1d., Ex. 4
1 31. Finallythe Disclosure Statement itself explicitly states (1) thas & disclosure only and
is not intended to be a panf any contract between Buyer and SelleiCompl. Ex. 6 (Disclosure
Statement), & (emphasis added); and (2) th&H!S STATEMENT IS NOT A WARRANTY
OF ANY KIND BY THE SELLER OR BY ANY AGENT REPRESENTING THE SELLER IN
THIS TRANSACTION, AND IS NOT A SUBSITUTE FOR ANY INSPECTIONS OR
WARRANTIES THE BUYER MAY WISH TO OBTAIN; id. In short, Plaintiff obtained a home
inspection, which could havevealed the alleged detsdn the Property’s condition, and he
could rely on that inspection to insure the quality of the propertyndyenot now claim reliance
on a document that on its face said it could not be relied on. As the D.C. Court of Aptedls st
in Hercules, “[ o]ne cannot close his eyes and blindly rely upon the assurances of another absent

some fiduciary relationship or emergency.” 613 A.2d at 934 (citation omitted). Acgby,dihe
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Court finds that the representations contained in the Disclosure Statementlagalhomaterial
and thatPlaintiff's reliance on those representations was unreasomebieresultwith respect
to the Disclosure Statement, the Complaint fails to state a claifratmulent misrepresentation.
With respect t@ claim thatDefendants falsely misrepresented thatytvould complete
the renovationsRlaintiff wholly fails to identify when or in what circumstances Defendants
made these representatiofge Compl. 1 96-104n Plaintiff s Opposition, Plaintiff identifies
the April 19, 2015, General Addendum, whick tharties signed, as the source of this claim.
However, Plaintiff may not amend his Complaint through his OpposBsaPerkins v. Vance-
Cooks, 886 F. Supp. 2d 22, 29 (D.D.C. 201&}ting cases)Moreover, that claim would simply
be duplicative of hisantract claimwhich the Court concluded above survives the pending
motion to dismissYet, “conduct occurring during the course of a contract dispute may be the
subject of a fraudulent or negligent misrepresentation claim when there asefacable from
the terms of the contract upon which the tort may independently rest and when thartyis a
independent of that arising out of the contract itself, so that an action for breach of contract
would reach none of the damages suffered by thé t@nbharisv. Sate Farm Fire & Cas. Co.,
961 A.2d 1080, 1089 (D.C. 2008) (emphasis added). Here, however, Plaiesiffalgoint to
any facts'separable from the terms of the contramt’which the tort claim could
“independently rest.ld. Nor dees Plaintiffidentify a“duty independent of that arising out of the
contract itself as the basis for the fraudulent representation clainfemphasis added).
Therefore, the Court would the Court would dismiss the fraudulent misrepresealaitionvith
respecta the failure to complete renovations on thasis as wellAccordingly, the Court

dismissegshe fraudulent misrepresentation claimits entirety
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E. Negligent Misrepresentation (Count IV)

Plaintiff claimsthat Defendants are liable for negligent misrepredemtbased on the
same allegations as the fraudulent misrepresentation. &hisiOppn at 21;see also Compl. 1
71-80.Under District of Columbia law, a plaintiff alleging negligent misrepresentations o
omissions must show (1) the defendant made a false statement or omission, {2a tfae
statement or omission was in violation of a duty to exercise reasonable3tdne, false
statement or omission involved a material issue, and (4) the plaintiffs reasandlib their
detriment relied on the false informaticundberg v. TTR Realty, LLC, 109 A.3d 1123, 1131
(D.C. 2015).That is, the elements of a negligent mpsesentation claim are the same as those of
a fraudulent misrepresentation claim, except a negligent misrepreseni@nol@es not
include the state of mind requirements of frebek Parr v. Ebrahimian, 774 F. Supp. 2d 234,
240 (D.D.C. 2011jciting Redmond v. Sate FarmIns. Co., 728 A.2d 1202, 1207 (D.C. 1999)).
For the same reasotigat the Court concludes thakaintiff's fraudulent misrepresentation claim
fails, the Court concludes thBtaintiff hasfailed to statea claim for negligent misreprag@ation
becausdis reliance on the representations in the DisceStatement was not reasonable,
because the representations in the Disclosure Statement wergallgtmateriako the decision
to enter into the Sales Contraghd becausBlaintiff has not identified any representations that
can serve as the basis for a misrepresentation claim regarding the completimovafions.

This claim is dismissed as well.

F. Negligence Per Se (Count V

“ “To prevail on a negligencper setheory, the plaintifimay, in certain circumstances and

under specified conditions [,] rely on a statute or regulation as proof of the appétzidard of
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care’ " Night & Day Mgnt., LLC v. Butler, 101 A.3d 1033, 1039 (D.C. 2014) (quoti@rk v.
District of Columbia, 708 A.2d 632, 636 (D.C. 1997(alterations in original).

Plaintiff's negligence per se claim relies on the argument that D.C. Code 88 42-1305 and
42-1306—whichmandate the SelleyDisclosureStatement—establish the relevant standard of
care, and therefore that Defenddmtsached that duty when they, allegedly, failed to comply
with those regulation$Specifically,Plaintiff claims that Defendants are liable for negligence per
se becaus&hey failed to disclose to Plaintiff on the Disclosure StatentenPtoperty’s known
defects, and falsely stated there were no such known defects, when in @etahestructural,
roof, plumbing, and drainage defects on the Proge@iympl. § 85Plaintiff furtherallegesthat
hereasonably relied on these disclassor the lack thereefin entering into the Sales
Contract.ld.  86.While Defendant$ook to thestatute to establish tlity andstandard of care
applicable to Defendants and look to purported violations of this statute to estdirksitla of
that duty, thisnegligence per sdaim is essentially a duplicate of the negligent misrepresentation
claim discussed abovAccordingly, notwithstanding Defendahtsliance on the statute, this
claim fails because the Disclosure Statemrmeahdany omission of disclosures from that
statement-could not be legally materiaégardingPlaintiff's decision to enter into éhSales

Contract, and Plaintiff could not reasonably rely on those disclosures in choosing tb do so.

G. Negligence (Count W)

Next, Plaintiff claims that Defendants are liable in negligence be¢&efendants, as
professionals in the real estate construction business, had a duty to perform tletcamst

renovations, and repairs to the Property in a workmanlike manner, and to disclose any known

4 Because the Court concludes that the negligence per se claim fails for theasons &s the
negligent misrepresentation claim, it need not consider Defendétetmative arguments for
dismissing this claim.

24



material defects of the Property to Plaintiff at or before the time of Settlénhrff.90.Plaintiff
alleges that Defendants breached this duty when they failed to disdosencealed-
knowledge of defects at the time of sale and due to the manner in which they conducted the
renovationsSeeid. 11 9194. Defendant argues that this claim is barred by the economic loss
rule given that the only relationship between the parties is their contradat@nghip. Def.s
Mot. at 21-22Plaintiff appeas to respondhat duties exist between the parties separate from the
provisions of the contraétThe Court addresses, in turn, the two aspects of Plasntifjligence
claim.

With respect to the clairttinat Plaintiff breached a duty as a resulthef failure to
disclose knowledge of defects, this claim is entickiplicative of the negligent
misrepresentation claintherefore, the Court dismisses that portion of the negligence claim for
the same reasons that the Court dismisses the negligeaprasentation claim, as explained
above. Moreover, the Court notes that Plaintiff points to nothing to suggest that Dedendant
duties with respect to the disclosure statement are different becauseetpeyfessional and
accordingly any statutory dutyith respect to the disclosure statement cannot serve as the basis
for a negligence clairfor the reasons the Court explains above.

With respect to the claim that Plaintiff breached a dgtg real estate professional to
“perform the construction, renovations, and repairs to the Property in a worknraalker,
Compl. 1 90, Plaintiff once again points to no source of law that would create such a duty outside

of the contractual relationship between the parBesausé€there argno] facts separdb from

®> The Court notes that, while Plaintiff explicitly responds to Defendangsiments regarding the
negligence per se claim and the negligent misrepresentation claim, Plaindifiataaclude any
direct response with respect to tisgmple’ negligence claimSee Pls Oppn at 20-22.

However, the Court will presume that Plainsffyeneral arguments regarding all three
negligence claims are applicable to teanple’ negligence claim.
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the terms of the contract upon which the tort may independently rest &nere.igno] duty
independent of that arising out of the contract ifs€lfaintiff cannot recover in tort for damages
suffered as a result of the contractual relationgBioharis, 961 A.2dat 1089.

For all of these reasons, the Court dismisses Plagitgimple’ negligence claim against

Defendants as well.

H. Unlawful Trade Practices(Count IX)

Plaintiff's also claims that Defendants are liablecimmmittingunlawful trade practices
in violation of D.C. Code § 28-3904 (¢f)- when

Defendant Spicer (i) represented that his constructiomeanddeling services

performed were of the quality of a licensed professional, (ihaterially

misrepresented that he would providePlaintiff: postsettlement, a fully

renovated Property that was of a habitable condition free from defects and

hazards, angii) when he promised to complete repairs contained in the Sales

Contract Addendunafter settlement, all of which induced Plaintiff into entering
into the Sales Contract

Compl. § 108Plaintiff also claims that Defendants committed unlawful trade practices when
they failedto disclose certain defects in the Séldbisclosure Statemend. § 109.Defendants
argue that Plaitiff has not plead this claim with particularity as required pursuant to Federal
Rule of Civil Procedure 9(b).

With respect to the claims that Defendant represented that his séweresof the
quality of a licensed professiofia@nd that he would proge“a fully renovated Property that
was of a halvable condition free from defesand hazardsthe Court agrees with Defendants
that Plaintiff hasot identified when Defendants made the purported representations. The
conclusory allegations in the Comiplathat Plaintiff identifies are insufficient that they do not
identify anything about when or how such representations were Wttherespect to the

representation that Defendants promised to complete the repairs as statecliesi@oStract
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Addendum, the Court concludes that Plaintiff has sufficiently identified wherpihesentation
was made byointing to the addendum itsefeeid.  108. As the Court explained above, the
Court concludes that the April 19, 2012, General Addendum contanosrésp to complete
renovations on the Property. The Court concludes that this representation is alemstof
serve as the basis for an unlawful trade practices clifitis.respect to the claim regarding the
failure to disclose certain defects, theu@t also concludes that Plaintiff has sufficiently alleged
details regarding the making of such a representd®ilamtiff allegeghat it was made in
Disclosure Statement itselfhe Court agreesith Plaintiff that the Disclosure Statement may
serve ashe basis for an unfair trade practice claims.

For all of these reasons, thefair trade practiceclaim relating to the failure to disclose
and the failure to complete the renovations survidefendantsmotion to dismiss, but the Court

otherwise disnsses the unfair trade practices claim.

I. Alter Ego Liability (Count X)

In Count X, Plaintiff claim that because of the close relationship betwedhdvaSpicer
and Spicer HBLLC, including that Spicer is the principal of Spicer HBefendant Spicer HB
is an alterego ofDefendant Spicer, and Defendant Spicer HB should be held jointly and
severally liablavith Defendant Spicer for the relief soudpyt Plaintiff herein. Compl. § 119.
“[A] party may be permitted to pierce the corporate veil upon pifeatithere is (1) unity of
ownership and interest, and (2) use of the corporate form to perpetrate fraud qr artatiger
considerations of justice and equitystify it.” Estate of Raleigh v. Mitchell, 947 A.2d 464, 470
(D.C. 2008).The parties disagresbout whether Plaintithasidentified a“fraud or “wrongd’ that
has been perpetuated through Spicer HB. The Court concludes that, at least fodthg plea

stage Plaintiff has sufficiently identified a fraud or wrong that Spicer hasmdted through the
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actions of Spicer HBSee McWi I liams Ballard, Inc. v. Broadway Mgnmt. Co., 636 F. Supp. 2d 1, 8
(D.D.C. 2009)“[ W]hat a plaintiff must show at the pleadings stage cannot be equated with what
he needs to show to prevail at tripl Plaintiff have allegedeseral torts that Defendants have
committed through the actions of Spicer HB, and the Court concludesth@dagveral of those
claims survive Defendaritsotion to dismiss. Accordingly, the Court concludes that the claim
for alter ego liability surviveghe motion to dismiss, as well, with respect to the other claims that
also survive the pending motion to dismiss.
* * *

In sum, the Court concludes that the following claims survive Deferidaat®n to
dismiss: the breach of contract claim, with respect to the failure to cempteivations on the
property (Count I); the breach of the implied duty of good faith and fair dealing,esipect to
the failure to complete renovations on the property (Count Ill); the unfair trade prdetice c
with respect to the failure to complete renovations on the property and the failiseldseali
known defects (Count IX); and the alter ego claim, as applied tahbe daims that also
survive the motion to dismiss (Count X). The Court dismisses all other claims.

With respect to the portion of thumfair trade practices claithat the Court dismissgthe
Court cannot conclude thaht allegation of other facts msistent with the challenged pleading
could not possibly cure the deficienc[i@dRudder v. Wiliams, 666 F.3d 790, 794 (D.C. Cir.
2012) (quotingBelizan v. Hershon, 434 F.3d 579, 583 (D.C. Cir. 2006)). Similarly, with respect
to the portion®f the fraudilent misrepresentation claiamdof the negligent misrepresentation
claimin which Plaintiff claims that Defendants falsely represented that they would compete th
renovations on the Property, insofar as those portions of the claims are not basgd on

representations in documents attached to the Complaint, the Court cannot caheude *

28



allegation of other facts consistent with the challenged pleading could not passéthe
deficienclies].”ld. Therefore, the Court dismisses those claims withajudice. The Court
dismisses all other claims with prejudice because the Court concludes thailtteegtate a

claim as a matter of law, largely because of the language of the Sales Contract and other
documents that Plaintiff attached to the Complaatwell as the legal import thereof. Therefore,
“the allegation of other facts consistent with the challenged pleading could ndtlposse the

deficienclies].”ld.

J. Request to Amend Complaint

In a single sentence in the conclusion to Plaintiff's Opposition to Defendéotion to
Dismiss, Plaintiff requestin the alternative, leave to amemd Complaintgenerally if“Court
finds persuasive the Defenddrdsgument to bar Plaintif claims incontract and tort.Pl.'s
Opp n at6. Plaintiff doesnot attach a mposed amended complaint nor does he suggest how this
amended complaint would fix arffaws with the ComplaintThe Court notes that, with respect
to the alter ego claim, Plaintiff more specifically requests, in the altern&tase to enend
Count X[® of theComplaint [Alter Ego Liability]to rephrase thawvrong perpetrated by”
Defendants. While amending the claim regarding alter ego liabilityrieecessary because the
Court concludes that Plaintiff has sufficiently plead that count to survive the moti@antssli
the Court notes that Plaintiff does not propose any ways in which a proposed amendedhtomplai
would remedy flaws with the other claims in the Complaint. Accordinigggursoryrequesto
amend the Complaing deniedwithout prejudice. However, the Court notes that Plaintiff may
not seek to amend the Complaint with respect to those claims that the Court has disithssed

prejudice.

® It appears that Plaintifitends to reference Count X here.
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IV. CONCLUSION

For the foregoing reasons, the Court GRANNSPART and DENIES IN PART
Defendant$[9] Motion to Dismiss Complaint. The Court denies the motion with respect to the
following claims:the breach of contract claim, with respect to the failure to complete
renovations on the property (Count I); the breach of the implied duty offglodnd fair
dealing, with respect to the failure to complete renovations on the property (Gpuhelunfair
trade practice claims, with respect to the failure to complete renovations progierty and the
failure to disclose known defects (Cou¥y; and the alter ego claim, as applied to the other
claims that also survive the motion to dismiss (Count X). The Court grants the mvidtion
respect to all other claims and dismisses those clémsstar as the Court dismisses the unfair
trade practies claim that claim is dismissed withit prejudce; the fraudulent misrepresentation
claimand the negligence misrepresentattam with respect tahe completion of the
renovations on the property, insofarthsy arenot based orepresentations in documents
attached to the Complairgre similarly dismissed without prejudice. Alhet claims are
dismissed witlprejudice.

An appropriate Order accompanies this Memorandum Opinion.

Dated: Septemb&?2, 2015
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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