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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MONICA A. CHARLES,
Plaintiff,
V. CaseNo. 15¢v-00255 CRQ

DISTRICT OF COLUMBIA,

Defendant

MEM ORANDUM OPINION

Monica A. Charlesvas employedor several years a temporary position as a Program
Support Assistant with the District of Columbia’s Department aftfidRehabilitation Services
("DYRS”). After rejecting her application for permanent employment andirgfuo conduct a
“desk audit” to determine if she was performing work beyond her pay do&deS$ decided not to
renew Charles’semporary appointmentAccording to Charles, thBYRS officials who took these
actionsagainst her acted witliscriminatoy intentbased omerrace, age, and national ongiand
retaliated against héor objecting to theiallegedy discriminatory employment practices.

In response, Charles filed a charge of discrimination batih theMaryland Commission
on Civil Rights and th&qual Employment Opportunity Commission (“EEOGihdafter receiving
a rightto-sue letter, brought this lawsuit alleging violations of the Aggiimination in
Employment Act (“ADEA”) and Title VII of the Civil Rights Aabf 1964. She also seeks to
recmver damages for her Title VII claim pursuant to Section 102 of thé Rights Act of 1991,
codified at42 U.S.C. § 1981aThe Districtnow movedo dismissCharles’s Amended Complaint
for failure to state a claipor alternatively for summary judgmegntending that Charldailed to

timely exhaust her administrative remediswaitingtoo long to file her charge of discrimination
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with theappropriate state agency or BEOC! Becausehetimes duringwhich Charles alleges
that theseliscreteacts of discrimination occurrddll more than 300 days befoske filedher
administrative chargéerclaims are timeébarred The Court will therefore grant the District’s
motion to dismiss
l. Legal Standard

To overcome a motion to dismiparsuant to Federal Rule of Civil Procedure 12(h)®)
complaint must contain sufficient factual matter, accepted asttristate a claim to relief that is

plausible on its face.”Ashcroft v.Igbal 556 U.S. 662678 (2009) (quotindgell Atl. Corp. v.

Twombly, 550 U.S544, 570 (2007)). Facial plausibilitgquires‘factual content that allows the
court to draw the reasonable inference that the defendant is lialbfe fimisconduct alleged.Id.
While the court “must take all of the factual allegations in the complainti@as legal conclusions
“couched as a factual allegation” do not warrant the same deferigh¢eiting Twombly, 550 U.S.
at 555).

“In ruling upon a motion to dismiss, a court may ordinarily consihdy ‘the facts alleged
in the complaint, documents attached as exhibits incorporated by oefeneihe complaint, and

matters about which the Court may take judicial noticddyson v District of Columbia808 F.

Supp. 2d 8486(D.D.C. 2011) (quotingsustaveSchmidt v. Chap226 F. Sup. 2d 191, 196 (D.D.C.

! The District also argues that Charde'ss 1981 claim . .fails for the independent reason
that [s]he has no private right of action under [42 U.S.C.] § 19B&f’s Opp’nll. Charles,
however, does not bring a separate claim under § 1981. Rather, sheiisgptims damages
provided for by 42 U.S.C. §8la—a separate section of the U.S. Code that allows a complaining
party to recover compensatory and punitive damagesrwertain circumstances against a
respondent who engagie unlawful intentional discriminationSeePl.’s Am. Compl. f.. This is
not the first time the District has made this mistaBeeDyson v. District of Columbia808 F.
Supp. 2d 84, 88 n.5 (D.D.C. 201(3)The] defendant confusdd42 U.S.C.8] 1981a with 42 U.S.C.
8 1981(a), which is an entirely different statute prohibiting discatmon in the making and
enforcement of contracts. . Section 1981a, on the other hand, provides remedies for claims
brought under certain sections of the Civil Rights Act of 1964, includitig Yil.”).
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2002)). A Court properly may consider as wellbcuments upon whidla] plaintiff’s complaint
necessarily relies even if the documisnproduced not by the plaintiff in the complaint but by the

defendant in a motion to dismissSlate v. Public Defender Serd1 F. Supp. 3d 277, 2889

(D.D.C. 2014)quotingHinton v. Cor. Corp. of Am, 624 F. Supp. 2d 45, 46 (D.D.C. 2009))is

appropriate to consider sutlocuments attached to motions to dismisswithout converting the
motion into one for summary judgment when the documents weremeéa in the Complaint dn
were central to the plaintiff's claims.Slate 31 F. Supp. 3dt 287.

. Analysis

A. Statutory Requirements for Bringing a Claim for DiscriminatioiRetaliation

Title VII of the Civil RightsAct of 1964, 42 U.S.C. § 200@ seq.forbidsan employer “to
fail or refuse to hire or to discharge any individual, or to otherdis&riminate against any
individual . . . because of such individual’s race, color, religge®, or national origin.”ld.

§ 2000e2(a)(1). The ADEA includes the saemprohibiton based on age29 U.S.C. § 62&t seq
Title VII also makes it unlawfutio retaliate against an employee becalsopposed” an
unlawful employment practicdiled a chargeof discrimination or otherwise participated m
formal investigation into alleged unlawful employment practic&sU.S.C.8 2000e3(a).
Congress has authorizdteEEOCto investigate allegations of employment discriminadodto
file civil charges against employers in federal district coldat 88 2000e5, 2000e8.

Administrative tvarges under Title Viand the ADEA'shall be filed”no later than 180
days after the allegl unlawful employment practi¢eok placethat deadline is extended 300
days where aharge is filed with atate or locaagencythatalso has théauthority to grant or seek

relieffrom such practicé I1d. 8 2000e5(e)(1) 29 U.S.C. 8§ 626(d)(1xee alsdNat'| R.R.

PasgngerCorp.v. Morgan, 536 U.S. 101, 109 (2002)3hall’ makes the act of filing a charge

within thespecified time period mandatoty If the EEOC @clines to pursue the chargehas not
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taken action within 180 day# issuesthe complainant a rigkib-sue letter, authorizingerto bring
suit onherown behalf within 90 days from receipt of the lett€ee42 U.S.C.8 2000e5(f)(1);

Matrtini v. Fannie Magl178 F.3d 1336, 13441 (D.C. Cir. 1999).Employees mudirst exhaust

theseadministrativerequirementgnd comply with the timelines in the statute in ordeetmver

for the acts of discrimination they allegé&/ashington v. WastMetro. Area Transit Auth.160

F.3d 750, 752 (D.C. Cir. 1998).
Failure totimely file an administrativeharge of discriminatiosubjects a plaintiff to a time

bar, similar toastatute of limitations Zipes v.Trans World Airlines, Ing.455 U.S. 385, 393

(1982);Singleton v. Potterd02 F. Supp. 2d 12, 33 (D.D.C. 2009)I'he adminigrative deadlines

imposed. . .‘function like a statue of limitations. . .” (quoting Brown v. Marsh 777 F.2d 8, 13

(D.C.Cir. 1989)). “The statute precludes recovery for discrete acts of discriminaticetadiation
that occur outside the statutory time periodbrgan 536 U.S. at 105When alleging discrete
discriminatory acts, as Charles does h&ach discriminatory act starts a new clock for filing
charges alleging that actld. at 113.

B. Whether Charles’s Claims Are Tinigarred

Charles filed her charge of discriminatisith boththe appropriate state agency ane
EEOC,soit appears thahe 300day window @plies? Shefiled the chargeon August 12, 2013.
Accordingly,the “claims arising from acts that occurred more than 300[] daystpr[that date]

must be dismissedColeman v. Potomac Elec. Power C2i10 F. Supp. 2d 154, 159 (D.D.C.

2 Charlesrefersmultiple timesin her Amended Complaint to the EEOC chashe filed see
19 8, 10putdoesnot attach a copy at. The District, however, attaches a copy of the charge to its
motion to dismiss.Def.’s Mot. Dismiss Ex.1. Becausdhe“[charge]filed by” Charles is
“referenced in the [Amended] Complaint and [is] central to [her] sldithe Court may consider it
when ruling on the District’s motion to dismiged need nareat“the instant motioffias] a motion
for summary judgment.’Slate 31 F. Supp. 3d at 288.
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2004), meaninghattheonly acts for whichshecanrecovermust haveoccurredon October 16,
2012 orlater.

None of thepurportedacts of discrimination that Charldsscribesn her Amended
Complaint howeverjs alleged to haveccurredon orafterthat date. For instanc€harles does
not statethe exactdates on which she applied for and was denied a promotion to a permanent
Program Support Assistaposition Shedoes explainhowever, thashe applied for or inquired
about such a promotion anuary anérebruary 2011but that DYRS 8lid not take the action. .
to promote héerat that time Am. Compl. 111; that her supervisor subsequently agreed to approve
her for a promotion but “failed and refused to promote” her whatiapplication pra@ess” was
“decided in March 2012id.; and thaDYRS advertised an opening for a permanent position in
April 2012, but that she wadiscouraged from applying and ultimatgigssed over for this position
at some point prior to August 12, 2012, T 13, 16 She further claims that okugust 12, 2012,
sherequested a “desk audi which was approvelddy a Human Resources management offwmial
August 20, 201:2-butthather supervisotjust refused to allowit to take place 1d. { 16. Finally,
she accuses DYRS of “terminat[ing] held’ 1 18, elaboratingn her EEOC charge thahe was
told in September 2012 that her term appointment would not be rérsewlethat, the same month,
shecomplained about “the discrimination [she] expeced” and began applying for other jobs.

All of these acts, by Charles’s own account, took plebere October 16, 2012.

3 Althoughthe District does not raise the issue, tr@Courtthereforedoes not decide it
least one couin this districthas“held as a matter of law that denials of desk auditslo not
constiute adverse employment actiong8tookens v. Solis635 F. Supp. 2d 1, 4 (D.D.C. 2006)
Rand v.SecCy of the Treasury816 F. Supp. 2d 70, 74 (D.D.C. 201dismissing a conceded a
plaintiff's claim that thelTreasurySecretary discriminated against her by failing to complete a desk
audi).




The closesCharles comes to alleging an act of discrimination on or after that dage is th
statement, in her charge of discrimination, that “[ijn October 20¥2T'BRM appointment was not
renewed.” Def.’s Mot. Dismiss Ex. 1. Setting aside the fact that she doieslinate when in
October her employment ceased, the Court understands Charles tohateéhe decision not to
renew her employment was made and communicated to her in September drettrat bf her
employment officially expired in October.h& relevant date is that in September when she alleges
she was notified that her term employment would not be renewed, as the filmert
administrativecharge of discriminatiobegins to run in employmeadiscriminationcases when the

final decision to termiate was made and communicated to the emplogeeDel. State Coll.v.

Ricks 449 U.S. 250, 258 (198%ee alsAshraf-Hassan v. Embassy of Fran&¥8 F. Supp. 2d

164, 170 (D.D.C. 2012) (hdlug that a terminationdccufs]’ whenthedecision is commmicated

and is final) Sharma v. District of Columbj&91 F. Supp. 2d 207, 214 (D.D.C. 2011) (“[A]

plaintiff is terminated from employment when she receives ‘fumagquivocal, and definite’ notice
of her termination, even if the effective date occatsrl’ (quoting Ricks 449 U.S. at 259)).
CharlescontendghatDYRS'’s decisios not to promote hetio a permanent positioits
hiring of another persaio fill the permanent positigrits failure to perform a desk audand its
decision not to renew hégrmappointmentvereall motivated by a discriminatory intebised on
her race, age, and national origihm. Compl.f[112, 14-16 She also contends that these
decisions wergakenin retaliationagainst her because shigiected to and opposed the alleged

discriminatory practices of DYRS against herself and otheks 124 But thetimeframe inwhich

4 Charlesalsomentions experiencing a “hostile work environme#tii. Compl. 20, but
that termgenerallyrelates to continued harassment based on an employee’s membership in a
protected class and not, as is alleged hemmultiple discrete acts of discriminatory treatmefte
Baird v. Gotbaum 662 F.3d1246, 1254D.C. Cir. 2011) {[A] cts giving rise to a hostile work
environment claim . . mwst beadequately connected to each other[as] ‘ part of the same
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Charles alleges thail of theseevents occurrethlls outside theB00-day windowwithin which
plaintiffs must submit a charge of discrimination to the apprapstite agency.Charles’s claims
are consequently timiearred. The fact that she may have “filed a charge of discriminationheith t
EEOC describing the allegations of employment discrimination eselved a Right to Sue letter
from” that agency, Pl.’s Opp’n 3, is irrelevant to whether claimsare timely orshouldinstead

“be dismissed for failure to have filed her . . . charge within the nég)380day time period.”See

Bailey v. Verizon Commc’nsinc. 544 F. Supp. 2d 33, 38 (D.D.C. 2008he Court will therefore

dismissthoseclaims?

unlawful employment practice . . as opposed to being an array of unrelatedroninatory or
retaliatory acts (quotingMorgan 536 U.S. at 122; Lester v. Natsios290 F. Supp. 2d 11, 33
(D.D.C. 2003) (“Discrete acts constituting discrimination oalration claims . . . are different in
kind from a hostile work environment claim that must be based onesandrpervasive
discriminatory intimidaon or insult”).

5 Charles’s oppositioto the District’s motion to dismistoes not address thegument that
the filing of her charge was untimedynd does natontesthat the specific acts of discrimination
she complains of took place more than 30¢sdzefore she filed her chargkstead, Charles
claimsthat she is allegingcontinuing discriminationon the part of DYRSPL.’s Opp'n 23. A
continung-violation theory of employment discriminatiomowever, requires that éamtiff point
to at least one acthat occurred within the statutory time periddorgan 536 U.S. at 105As
previously notedCharleshas notallegedany adverse employment action that occurred wigto
days ofherfiling a charge of discrimination with the EEQ@Cthe appropriate state agency

® The D.C. Circuit “has instructed that ‘dismissal with prejudscerarranted only when a
trial court determines that the allegation of other facts consistégmthe challenged pleading could
not possibly cure the deficienty. Rollins v. Wackenhu$ervs, Inc,, 703 F.3d 122, 131 (D.C. Cir.
2012) (quotingFirestone v. Firestong6F.3d 1205, 1209 (D.C. Cir. 1996)). No additional
allegations of fact could change ttenclusiornthat every one of thedividual claims Charles
brings in his action is timebarred. Dismissal with prejudice ihusappropriate, athe Court finds
that Charles “could not allege additional facts that would cure theetefies in her complaint.”
Belizan v. Hershom34 F.3d 579, 584 (D.C. Cir. 2006)

7



[11.  Conclusion
For the foregoing reasons, the Court will grant the District’s Motionismiss and will

dismiss Charles’s Amended Complaint with prejudice.

%Z)Zf//g/rtf Z. %%

CHRISTOPHER R. COOPER
United States District Judge

Date: Februaryl9, 2016




