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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN DOE et al,
Plaintiffs,

V- Civil Action No. 15-273CKK)

UNITED STATES CITIZENSHIP &
IMMIGRATION SERVICES, et al,

Defendant.

MEMORANDUM OPINION
(March 1Q 2017)

Plaintiffs in this lawsuit ge foreign individuals seeking conditional permanent residence
in the United Stategia the EB5 Immigrant Investor ProgranmPlaintiffschallenge the decision
of United States Citizenship & Immigration Services (“USCI®"Ylenytheir petitionsunder
that program as arbitrary and capricious, not supported by substantial evidence, andHeeyond t
scope of USCIS’s statutory authority. Presently before the Court isiffda{e0] Motion for
Summary Judgent and Defendantf37] Cross-Motion for Summary Judgment on the
Administrative Record.

Upon consideration of the pleadinthe relevant legal authorities, and the record as a

whole, the CourGRANTSIN-PART and DENIESIN-PART Plaintiffs’ Motion. The Court

! The Court’s consideration has focused on the following documents:
e PIs! Mot. for Summ. Jand Memo. in Suppo(tPIs! Mot.”), ECF Ncs. 60, 61;

e Defs! CrossMot. for Summ. J. an@ppn to Pls! Mot. for Summ. J(“Defs. CrossMot.
and Opp'ri), ECF Ncs. 67, 68

e PIs! Oppn to Defs! CrossMot. for Summ. J. and Reply in Support of Pls.” Mat. f
Summ. J(“PIs! Oppn andReply’), ECF Nos. 69, 70; and

e Defs! Reply in Support of DefsCrossMot. for Summ. J(“Defs! Reply’), ECF No. 74.

In an exercise of its discretion, the Court finds that holding oral argum#ms iaction would not
be of assistance in rendering a decisiBeeL CvR 7(f).
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GRANTS Plainiffs’ Motion in that it finds that certain aspects$CIS’sadjudication of
Plaintiffs’ petitionswere arbitrary and capricious-irst, the reasoning underlyitisCIS’s
denial of an initial set of Plaintiffs’ petitions was arbitrary and capriciodscaunter to the
evidence before USCIS. Second, USCIS’s decision to treat the petitioeigadhPlaintiffs
differently than othersgdespite the fact that all of the Plaintiffs presented effectieglyvalent
petitions, without providing any explanation for doing so, was also arbitrary pndicas. The
Court DENIES Plaintiffs’ Motion to the extent it requests the Court order Plainggtitions
granted, and will instead REMAND this case to USCIS for further consideratiPlaintiffs’
petitions constentwith this Memorandum Opinion. Defendants’ Cross-Motion is DENIED.
. BACKGROUND

A. Statutory and Regulatory Background
The EB5 Program was created by Congress as panedmmigration Act of 1990See

Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat 4978. The program is codified at 8
U.S.C. 8§ 115@)(5). Pursuant to the EB-Program;|v]isas shall be made available .to.
gualified immigrants seeking to enter the United States for the purpose gfrengmaa new
commercial enterpse (including a limited partnershify) in which such alien has invested . . .
or, is actively in the process of investing, capital in an amount not less than the amoifistispe
in subparagraph (C), arfd) which will benefit the United States econoanyd create fultime
employment for not fewer than 10 United States citizens or aliens lawfully adifiaitte
permanent residence or other immigrants lawfully authorized to be employedumited

States (other thatthe immigrant and the immigrastspouse, sons, or daughters).” 8 U.S.C. §
1153(b)(5)(A). Subparagraph (C) sets the amount of capital that must be invested io order t
participate in the program &1,000,000.1d. 8 1153(b)(5)(C)(i). However, the statute also
provides that the Attorney General may reduce the required amount of invesiment f
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investments made indrgeted employment a€g“TEA’s”), id. 8 1153b)(5)(C)(ii), whichare
defined as “a rural area or an area which has experienced high unemployment (of &0least 1
percen of the rational average rate)id. 8 1153(b)(5)(B)(ii). By regulation that reduced amount
has been set at $500,000. 8 C.F.R. § 20426.

The Immigration ad Naturalization Servicean agency thatmlonger exists under that
name—published regulationsegarding the EE Program in 1991. These regulations set forth
the requirements for classifying an alien under thesEBBogran, including,preliminarily, the
filing of a Form F526ImmigrantPetition by Alien Entrepreneud. § 204.6(a), which “must be
accompanied by evidence that the alien has invested or is actively in the processtofgn
lawfully obtained capital in a new commercial enterprise in the United Statels witli create
full-time positions for not fewer than 10 qualifying employe&s,8 204.€j). As particularly
relevant to this Memorandum Opinion, these regulations more specificallye dlogiy “[t]o
show that the petitioner has invested or is actively in the process of investneguived
amount of capital, the petition nmuse accompanied by evidence that the petitioner has placed
the required amount of capital at risk for the purpose of generating aoatthia capital placed
at risk” 1d. 8§ 204.6(j)(2). The regulatiordsodefine “invest” for the purposes of the EB-5
Program as meaning “to contribute capitdkl’ § 204.6e). They state thdt[a] contribution of
capital in exchange for a note, bond, convertible debt, obligation, or any other debt arrdangeme
between the alien entrepreneur and the new commercigbes¢edoes not constitute a

contribution of capital for the purposes of this gait.



B. Factual Background

1. The Investment

Plaintiffs in this case are foreign individuals who fileakm F526petitions with USCIS
seeking permanent residenndhe United Statesnder the EBs Program Each of the Plaintiffs
filed their petitionsased on the same investmen$500,000 contribution tonddahoLimited
Partnership entitled Quartzburg Gold, (Ruartzburg Gold”) SeeJohnDoe1000006-13;
JohnDoe2000001-3; JohnDoe3000002&e alsaJohnDoel1000057 (Quartzburg Gold, LP
Certificate of Limited Partnership)lhe Plaintiffinvestorswere to serve as the lired partners
in Quartzburg Goldandan entiy entitledISR Capital LLC, an Idaho Limited.iability
Companywas toserveasits general partnerSee generalljohnDoe1000202-33 (Quartzburg
Gold, LP Limited Partnership Agreement) (“LPA%ee alsaJdhnDoel1000058 (ISR Capital
LLC Certificate of Organizatior.

Quartzbug Gold’sbusiness plan as presented to thdaintiff-investors in a Confidential

Private Offering MemoranduifiOffering Memorandum”) JohnDoe1000059-125. In sum, the

2 The Plaintiffinvestors in Quartzburg Gold entered into threerrelated agreements: the LPA,
JohnDoe1000202-33,Master EscrovAgreement, JohnDoe1000148-FEscrow Agreemeti,

and a Limited Partner Interest Subscription Agreement, JohnDoe10001¢0S2@%cription
Agreement”). The terms of the limited partnership, including the rights of the Plaintiff-toxgs
were set forth in the LPA. Under the LRA return for their capital contributions the limited
partners, in aggregate, were entitled to an 80% share of the partnership, witretiaé ggatner
retaining the remaining 20%ldhnDoel1000207. Under the Escrow Agreement, U.S. Bank
National Associatin agreed, in return for fees paid by Quartzburg Gold, to serve as an escrow
agent and hold each investor’s capital contribution pending approval of the inv&stori }

526 petition, at which time it would disburse those funds to Quartzburg Gold. JohnDoe1000160.
The Subscription Agreement provided that the Plaintiff-investor would be adnmtted i
Quartzburg Gold as a limited partner upon release of his or her $500,000 capital contribution
pursuant to the Escrow Agreement. JohnDoe1000190-91. TheriptibaAgreement also
contained numerous warnings that the Plaintiff-investoapital was being placed at
considerable riskSee, e.g.JohnDoe1000193[ a]n investment in the Partnership is highly
speculative and the Subscriber may suffer a complegedf its investmet)t
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Offering Memorandum stated that Quartzburg Gold intended to aggtbg&taintiff-investors
$500,000 contributions and use them to finance several gold mining préjectBirojects”).
JohnDoe1000063This financing would take the form afloan(the “ISGC Loan”)of the
aggregate amount ttie Plaintiffinvestors capital contributioato an entity entitleddaho Stée
Gold Company, LLC (“ISGC”).Id. ISGCwould in turn loan or invest the moneyirrowed
from Quartzburg Goldhto several “Mining Companies” that would thparsue the Projectdd.
The Offering Memorandum explainbdw Quartzburg Gd hoped to gemrrate a profit fothe
Plaintiff-investors, analsothe risks associated with the investment
The Partnership hopes to receive a return on its investments in the form of interest
payments by [ISGC] on the ISGC Loan made by the Partnership. The sole source
of funds for [ISGC] to make interest payments on the ISGC Loan and to repay the
principal amount of the ISGC Loan on maturity will be profits [ISGC] and the
Mining Companies intend to achieve through successful operation of the Projects.
If the Projects are not successful in generating sufficient revenues, tidmithg
Companies will not be able to repay the Mining Company Loans from [ISGC], in
a case where [ISGC] has lent funds to the Project, or provide sufficient returns on
ISGC'’s equty investment, in a case where [ISGC] has made an equity investment
in the Project. In this situation, ISGC in turn will not have sufficient funds tgyrepa
the ISGC Loan from the Partnership, and the Partnership will suffer a martial
total loss of itdnvestment.
Id. Because the success of the investment was dependent on risky mining phgj€atiering
Memorandunmade clear-as indeed dishearlyall of the Quartzburg Gold documents in the
record—that the Plaintiffinvestors’ capital was at risknd that the chance of receiving a return
onthat capitalwasspeculative See, e.gJdhnDoel00007@[ijnvestment in the Partnership is
speculative and involves a high degree of risk . . . an investment in the Partnershigcistsubj
the risks normally encountered in the resource exploration, development and miningsbusines
see alsalohnDoe10001934n investment in the Limited Partner Interests is a speculative

investment that involves a high degree of risk, including the risk of loss of theieméisgment

of the Subscriber in th@artnership”).



2. The Call Option

Despite the riskif Quartzburg Goldurnedout to beprofitable andeceived sufficient
returns from the ISGC Loan such that it had funds available to distribute Rtath&ff-
investors, a provisiom the LPAreferred to as a “Call Optiénvould come into play.The Call
Option provisiorallowed the general partnef Quartzburg Goldo effectivelycap the returiof
thePlaintiff-investors at a certain level by givitlie general partner thight, but not the
obligation,to “repurchase the interest of a Limited Partner for a purchase price of(gither
$550,000 in cash, or (ii) 400 ounces of gold (99% purity).” JohnDoel1000065h&& all
Option, provided for in section 12.11 of the LP3%ated in relevant part that:

(1) General The Pamership shall have an optionQall Optior'), but not an

obligation, to purchase the entire Irdst owned by a Limited Partner . from

such Limited Partner. .the Partnership may exercise the Call Option at any time

by delivering written notie (“Repurchase Noti¢g to the Seller of its election to

purchase. Upon delivery of a Repurchase Notice to a Limited Partner, the

Partnership shall be obligated to purahasd each Seller shall be obligated to sell,

the Interest, at a purchase price equal to the Applicable Call Optiof¥5t;000

in cash or 400 ounces of gpld
JohnDoe1000219In other wordsif the mining pojects were successful suittat the Plaintiff
investor’s interesin Quartzburg Gol@xceeded a certain valsemewhat higher thats original
cost the Call Option allowed the partnership to buy béekinterest at thaincreased valuand
then toretain any additional profitthe partnership went on to generébe itself.
JahnDoel100006 (“In the event the Partnership exercises the call option, any additional profits
from the Projects [would] be retained by [ISGC] and/or the General Partner.”).

Importantly, he Call Optim was a right exercisable by Quartzburg Gold ogiéseral
partnernotthe Plaintiffinvestors, and the Quartzburg Gold documents made clear that there

was no guarante®atit would be exercised. Despite statements that the general partner would

strive tobeableto exercise this option and buy out the Plaintiff-investors, both the LPA and the



Offering Memorandum made cleidnat“[t]here [was] no guarantee regarding when the
Partnership shall exercise such call option, or if such call option shall eveeroesed at all.”
Id. Indeed, he LPAexpresslyprovided:

(3) No Guaranteed RedemptioRor the avoidance of doubt, théseno guaranteed
redemption orepurchase of a Limited Partner’s Interest and the General Partner is
under no obligation to exercise the Call Optidhe Limited Partners acknowledge
that the Partnership’s ability to exercise the Calli@pand redeem the Interest of

a Limited Partner is entirely dependemmion the repayment of the ISGC Loan b
Idaho State Gold Companiheability of [ISGC] to repay the ISGC Loan, in turn,

is entirely dependent upon repayment of the Mining Company Loans and the
success of the Projects..

JohnDoe1000220. The Call Optiancordinglydid not guarantee Plaintiff-investors
anything nordid it have any effect on the risk that the Plaintiffestorsfaced that they
might lose their capital contributions if tmederlying mining pojects were not
successful.

3. USCIS’ Preliminary Responseso Plaintiffs’ Petitions

Beforebeginning to issuthe denialghat are the subject tiis lawsuif USCIS sent
Plaintiffs several preliminary communications notifying them ointent to deny Plaintiffs’
petitions and requesting additional evidetwaddress several perceived deficiencies therein
First, most of thePlaintiffs received from USCIS a “Notice of Intent to Dertlgéir Petiions
(“NOID"). JohnDo0e2000397-4030hnDoe3000402-11. In the NOIDSCIStook the position
that the Plaintiffhad not providedufficient evidencef the followingin support of their
petitions: (1) that the job creating entities associated with the invesivaentocatedn a TEA,
(2) that the minimum investment amount had been met, (3) that the capital irwastadually
at risk, and (4) thate investmenivould create at least 10 full time positions for qualifying

employees.ld.



Plaintiffs, through their shared representativess;hsubsequently provided additional
materials in responge the NOID. USCIS respondéal those additional materiaby issuing
two Requests for Evidence (“RFEjsin which USCISrequested additionavidenceegarding
such issues ashether the investment would create the required amount of employment and
whetherPlaintiffs’ capital would genuinelige placed at riskSeeJohnDoe1001591-602;
JohnD0e2001964-63ohnDoe2002234-46; JohnDoe3001591-95; JohnDoe3001861-72. Again,
Plaintiffs submitted additional materiatesponding to the issues raised in the RFESth small
differences not relevant to this Memorandum Opinibig, process was substantially the same
for all Plaintiffs.

4. USCIS' Denials of Plaintiffs’ Petitions

After this initial round of notices and requests, USCIS began isseimgld to Plaintiffs’
petitionson a rolling basisDespite the fact that all dfie Plaintiffs’ petitions were-at leastor
the purposes of this Memorandum Opinion—functionally equivalent, USCIS issued three
different denial noticegach citing alifferent set of reasorier denyingthe petitions.

a. ThekFirst Denial

Although recognizing that other concerns had been raised during the NOID and RFE
process, the firstahialreceived by a number tiie Plaintiffs(the “First Denial”)statedthat the
Plaintiff had not established his or teigibility for the EB-5 PPogram for a sigle reason: the
capitalPlaintiff intended to contribute would not bat‘risk” JohnDoe2003122.

More specifically, he First Denial stateithat the Plaintifivas required to demonstrate
thathe orshewould “invest” the required amount of capital, and that to do s@latiff had to

showthat the capital was “at risland not contributed pursuant tddebt arrangement.’ld.



Relying on the precedent decisibiatter of Izumm? USCIS wrote that[f]lor the alien’s money
truly to be at risk, the alien cannot enter into a partnership knowing that he desadvilling
buyer in a certain number of years, nor barbe assured that he will receive a certain

price. Otherwise, the arrangentas nothing more than a loanfd. (quotingMatter of lzummi

22 1. & N. Dec. 169, 186 (BIA 1998) TheFirst Denialalso statedhat “[a]n investment

assumes that risk exists; thus, the immigrant investor must go into the investmiembwing

for sure if he or she will bebte to sell his or her interest at all after he or she obtains his or her
unconditional permanent resident status, and if he or she is successful in sethinigdnis

interest, the sale price may be disappointingly low or surprisingly high. Thkisheanmigrant
investor risks both gain and loss.” JohnDoe2003122-23.

According to the First Deniasuch risk was not presenttime Plaintiff'sinvestment in
Quartzburg Goldecause of the Call Option. JohnDoe20031P3e extent of USCIS’s analysis
on this pointwasthat “[a] ‘call option’ is suggestive of a prohibited redemption mechanism
whereby an issudas the ability to ‘call’ (redeem) the covered securities in exchange fadagre
upon consideration . . . [t]his ‘call option’ can be more accurateyacterized as a guaranteed
return. Matter of Izummprohibits redemption agreements and guaranteed retuchsThe
First Denial also notes that the Plaintitid attempted to remedy this perceived prolaésr it
was raised during the NOID and RpEbcesdy removing the Call @tionfrom the LPA but

found that this was not sufficiebecause thBlaintiff was required to establish his or her

3 Matter of Izummis one of four published “precedent decisiomresating to the EB5 Program.

These precedent decisidisgrve as precedents in all proceedings involving the sssue(s).

8 C.F.R. 8 103@&). “Except as these decisions may be modified or overruled by later precedent
decisions, they are binding on all Service employees in the administrationAat thed.
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eligibility for the EB5 Programat the time othefiling of his or her petition, and was not
allowed tomake*material changédo the proposethvestment thereaftedd.

b. The Second Denial

USCIS had not issued the First Denial to all of the Plaintiffs by the time this lawsuit was
filed. After the suit was filedUSCIS began issuing those Plaintiffs wiaa not yet received a
final decision ortheir petitiors a nev and different denial noticeéhe“ Second Denial”).
JohnDoe3002479-97The Second Deniaimilarly—although with different reasoningeites
the failure ofthe Plaintiffto placehis or her apital atrisk due to the Call
Option, JohnDoe3002487-24%Nhdalsoadds three additional reasons for denying the petition
that were not present in the FiBg¢nial JohnDoe3002484-96The Second Denial statésat the
Plaintiff had not demonstrated that fjbb creating entities associated with the investment were
located in a TEA, and therefore that theduceds500,000 investment amount was
sufficient. JohnDoe300248dhe Second Denial also citeSCIS’s determination thahe
Plaintiff had not shown, as required, that the full amount of capital would be made available to
the business most closely responsible for creating the required employment.
JohnDo0e3002490. USCIS determined that this requirement had not been met for a number of
reasons.First, USCIS determined that it was not clear lmiha licensing fe@and aloan/equity
feecalled for in the partnership documents would be paid if not treniPlaintiffs’ capital
contributions, and therefore the money used to pay those fees would not be received by the
actual mining projects that were to create the requisite employrdenhDoe3002491-93.
Second USCIS determined that money that lhedn spenbn startup costs for a mining project
that was subsequently abandoned by the partneatdogas notmadeavailable tathe business
most closely related to job creation. JohnD0e3002494. Finallgabend Deniahlso stated
that the Plaintifhad not demonstrated that the investment would create full time employment for
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a least ten qualifying employees, because the mining prdfeeiavestment intended to fund
continued to change throughout the petition period. JohnDoe3002496. With the exception of the
Call Option, none of these reasons for denial appeared in th®En&l.

¢. The Third Denial

Finally, a singlePlaintiff received a slightly different denial than any otftee “Third
Denial”). This unique denial included several reasons for denial that were present in the Second
Denial, including that the Plaintiffad not demonstrated that the full amount of capital had been
made available to the business most closely responsible for job creation bechasssufes
with the licensing fee, tHean/equity fee and the abandonment of the minmgept but
omittedall other reasons. JohnDoe1002454:62.

C. Procedural History

Plaintiffs filed their original Complaint in this case Bebruary 24, 2015. Compl. for
Decl. Relief, ECF No. 1. At that time, USCIS had not issued final decisions onfad of t
Plaintiffs’ pettions, and the only form of denial that had been issued was the First Odnial.
Plaintiffs asserted that the issuance of the First Denial violated the Administnatoezl&re Act
(“APA"), Congressional intent and their due process righids{ 2843.

On May 11, 2015, Defendants filed a Partial Motion to Dismiss. Defs.’ Partial Mot. to
Dismiss, ECF No. 16. Defendants argued thatclaims of those Plaintifisho had not yet

receivedfinal decisions on their petitions should be dismisded.Defendants also argued that

4 USCIS also issued denial notices to two Plaiitiffestors that, in addition to citing the reasons
for denial listed in the Second Denial, also took the position that timasPlaintiff-investors had
failed to demonstrate that a lawful source of funad beerused to make theinvestments.
Plaintiffs representhat USCIS has agreed to allow thetarRiff-investors to address these
issues anew if Plaintiffs receive a favorable ruling in this case on tlesikatiarecommon to

all Plaintiff-investorsand that accordingly angsues that are unique to these Blaintiff-
investors need not be a@dsed by the Court at this time.
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USCIShadrecentlybegun to issuematerially differendenials to certain Plaintiffisthe Second
Denial—andthatthe claims of those Plaintiffs that had received that new form of deroald
also be dismissed because they vegiferent tharthe claimsin the Complaint.ld. at 4.

Plaintiffs opposedhis motion. PIs.” Resp. in Opp’n to Defs.’ Partial Mot. to Dismiss, ECF No.
19.

Defendant®ventuallyconsented to the denial without prejudice of their motion to
dismissafterPlaintiffs filed an Amended Complaint that addressed both the First and Second
Denials Notice in Resp. to Court Order, ECF No. 24. Defendants then filed an Answer to the
Amended Complaint on June 15, 2015, Defs.” Answer by Common Traverse, ECF No. 26, and
the Court proceeded to set a briefing schedule for motions for summary judgifieatparties
thereafteagreed that the administrativecord in this case would contain the documents
associated with a single representa®a&intiff that had receivedach of thdorms of deniaht
issue. Defs.” Certified Contents of Administrative RecoiaCF No. 36. Te parties then filed
and briefed cross-motions for summary judgmenthis\representativadministrative record,
which are now ripe for resolution.

II. LEGAL STANDARD

Under Rule 56(a) of the Federal Rules of Civil Procedure, “[t]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as toexgl faat
and the movant is entitled to judgment as a matter of l&owever, “when a party seeks
review of agency action under the APA [before a district court], the digtdge sits as an

appellate tribunal The ‘entire case’ on review is a question of lavih. Bioscience, Inc. v.

®> Defendants subsequently consented to the filing of a Second Amended, and a ndweoperat
Third Amended Complaintto allow Plaintiffs to correct various minor issues in their pleading
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Thompson269 F.3d 1077, 1083 (D.Cir. 2001). Accordingly, “the standard set forth in Rule
56[ ] does not apply because of the limited role of a court in reviewing the admivesteatord .
... Summary judgment is [ ] the mechanism for deciding whether as a mattertbielagency
action is supported by the administrative record and is otherwise consistetitevtPA
standard of review."Southeast Conference v. VilsaéB4 F. Supp. 2d 135, 142 (D.D.C. 2010).

The APA “sets forth the full extent of judicial authority to review exeeuéigency
action for procedural correctnes$?CC v. Fox Television Stations, In656 U.S. 502, 513
(2009). It requires courts to “hold unlawful and set aside agency action, findings, and
conclusions” that are “arbitrary, capricious, an abuse of discretion, or otheatise
accordance with law.’5 U.S.C. 8§ 706(2)(A):This is a ‘narrow’ standard of rewieas courts
defer to the agency’s expertiseCtr. for Food Safety v. Salaza®898 F. Supp. 2d 130, 138
(D.D.C.2012) (quotingviotor Vehicle Mfrs. Asg' of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co.,463 U.S. 29, 43 (1983)However, a agency istill required to “examine the relevant data
and articulate satisfactory explanation for its action including a rational connectiorebettlie
facts found and the choice madeédotor Vehicle Mfrs. Ass, 463 U.S. at 43 (internal quotation
omitted). “Moreover, an agency cannot ‘fail[ ] to consider an important aspect of the problem’
or ‘offer[ ] an explanation for its decision that runs counter to the evidence’ befo@ist.
Hosp. Partnersl..P. v. Burwell 786 F.3d 46, 57 (D.CCir. 2015) (quotingMotor Vehicle Mfrs.
Assh, 463 U.S. at 483

[ll. DISCUSSION

TheCourt concludes thaiSCIS’sadjudication of Plaintiffs’ petitiong/asarbitrary and

capriciousn two ways First, the Court finds that the reasoning underl{IS§IS’sFirst

Denial that the Call Option gave the Plaintiffs a “guaranteed return” which meant tinat the
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capital was not “at risk,ivas arbitrary and capricious and counter to the evidence that was
before it Second, the Court finds tHag issuingvarious different denlg, even thougleach
Plaintiff's petition and supporting documents were functionally equivdlEsGIS acted
arbitrarily by treatingsimila—indeed practically identicalcases dissimilarly without providing
any reason for doing so. Accordingly, the Cauitt remand all of Plaintiffs’ petitions to USCIS
for furtherconsideration consistent with this Memorandum Opinion.
A. The Reasoning Underlying the First Denial

First, the Court determines thidte reasoning iJSCIS’sFirst Denialwasarbitrary and
caprigous and counter to the evidence beforeTihe only reason given falenying the petitions
of the Plaintiffs who were issudlde First Denial was that the Call Option provided fothie
LPA meant that Plaintiffead notplacedtheir capital “at risk.” JohnDoe2003122. THarst
Denial statedhat “the Petitioner had not shown, by a preponderance of the evidence, that the
capital invested was at risk due to the call option.” JohnDoe200312G@IS’sexplanation for
this statement was that “[a] ‘call option’ is suggestive of a prohibited redemmpechanism
whereby an issuer has the ability to ‘call’ (redeem) the covered securiégshange for agreed
upon consideration. This call option can berenaccurately characterized as a guaranteed
return. Matter of Izzumprohibits redemption agreements and guaranteed retudhs.”

Although arbitrary and capricious review is “highly deferential,” an agencigide will
not be upheld if it “is not sygorted by substantial evidence, or the agency has made a clear error
in judgment.” Hagelin v. Fed. Election Comnmyd11 F.3d 237, 242 (D.C. Cir. 2005) (quoting
AT&T Corp. v. F.C.GC.220 F.3d 607, 616 (D.C. Cir. 2000))he Court is compelled to conclude
thatsuchan error has occurrdeere The record befordSCISmade it clear that the Call Option

in this case was not a “guaranteed return” and did not insulate the capitaldriweBtaintiffs
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from risk. Plaintiffs were not guaranteed to receay of their capital contributions back, let
alone make angeturn ontheirinvestments. Their contributiomgereto be used almost
exclusivelyto fund various mining projects, which are inherently risky endeavors? lamdiffs’
opportunityto receive any ofheir money back depended entirely on the success of those
projects.

The Call Option did not affect thissk. The @rtnership materials digbot guarantee
Plaintiffs the right to exercise the Call Option and receive the Call Option price for their
interests. To the contrary, the Call Option was a regdgircisable only bthe general artner.
The Call Optiorcould accordingly act a& ceiling on the returRlaintiffs might receive from
their investment, but it wasot a “guaranteed returnPlaintiffs raised these pointgth USCIS
before it rendered its decision, and Y&CISnonetheless issued the First Denial on the grounds
that the Call Option meant that Plaintiftsipital was not “at risk,” with the extremely minimal,
and unpersuasivexplanaion that “[a] ‘call option’ issuggestivef a prohibited redemption
mechanism.” JohnDoe20031@mphasis added)

In reaching this conclusion, USCIS relied heavily in its decisioNatter of Izummibut
that reliance was misplaceth Matter oflzummj the petitionemwas deniedlassification as an
alien entrepreneur under the H58°rogram anthatdecisionwasaffirmed by the Board of
Immigration Appeals (“BIA”) Matter oflzummj 22 I. & N. Dec.at170. The petitioner inthat
matterhad madéis “investment” in the form of a $500,000 “promissory note” to a partnership.
Id. at171. As relevant to this case, tB#A determined that th$500,000 was not truly at risk in
part becausthe investment agreement contained a “selion.” 1d. at184 The selloption
gave thepetitionerin that casehe right to require the partnership buy backlimited

partnership interest for a certain amount after a set period of km&heBIA explained that
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this selloption meant thahe petitioner’'scapital was nosufficiently at risk because “it is
guaranteed to be returned, regardless of the success or failure of the bustheEse€BIA
determined that this was “in essence, a debt arrangement in which [pgtpiavwedes funds in
exchangedr an unconditional, contractual promise that it will be repaid later at a fixeditypa
date (six months later)” and that “[sJuch an arrangement is specifically peshily the
regulations.”d. (citing 8 C.F.R. § 204.6(e)).

The characteristics dhesell option inMatter of Izzumthat theBIA determined were
disqualifying—at least as relevant to the reasoning in the First Deiaigd not present in the
Call Option that isat issue in this caséJnlike the sell optionn Matter of lzimmi which
insulatel thepetitioner’s capal from risk because it providede petitioner with a right to
receive its capital back at a set price, the Call Optmes not providéhe Plaintiffsin this case
with anyrights. Unlike inMatter of zummj no guaratees were made to the Plaintififs this
case that their capital would be returned regardless of the succes$srerdaihe businessThe
Call Option gaveuarizburg Gold’s general partntre right to repurchase the Plaintiffs’
interests if the businesgassuccessful, but that righdtd not limitthe substantiatisk that
Plaintiffs’ investmentould be wholly lost if the businesssunsuccessfulAccordingly, at
least as relied on in the First Denisllatter of Izzumivas inapposite to the case at ¢hamd did
not support the reasoning in the First Denial. That reasoning was arbitrarypaoctuaa and
cannot be upheld.

B. Disparate Treatment of Petitioners

Secondthe Court finds thdtSCISacted arbitrarily and capriciously when it issued
denialnoticesto the Plaintiffs who had notet receive decisions on their petitions at the &rof
the filing of this lawsuit that were different than the denials issued to othetifdaifiA long

line of precedent has established that an agency action is arbitrary whemiteddtpred
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insufficient reasons for treatirgymilar situations differently."Transactive Corp. v. United
States91 F.3d 232, 237 (D.C. Cir. 199@racco Diagnostics, Inc. v. Shalal@é63 F. Supp. 20,
28 (D.D.C. 1997)“The disparate treatment of functionally indistinguishable products is the
essence of the meaning of arbitrary and capriciod$t)is axiomatic that[a]n agency must

treat similar cases in a similmanner unless it can provide a legitimate reason for failing to do
so0.” Kreis v. Sec’y of Air Force106 F.3d 684, 687 (D.C. Cir. 2005) (quotingep. Petroleum
Assh of Am. v. Babbit92 F.3d 1248, 1258 (D.Cir. 1996)).

In this casegachof thePlaintiffs’ petitions wereequivalenin all of theways that the
Court can discern would be relevanthe reason®/SCIS’sgave for its denialsEachPlaintiff
based his or her petition on the same investment and proxitieally the samesupporting
documentation Nonetheless, at least three different denial notiee issued, each citing a
different set of reasons that the petis@veredeficient. The First Denial cited only the Call
Option. The Second Denial cited the Call Option as asethther perceived deficiencies that
were absent from the First Denialhe Third Denial cited some of the deficiencies in the Second
Denial, but omitted others, including the perceived issues with the Call Option.

Importantly, somef the issues that were et in thelater denialdad been raised by
USCISduring the adjudication process before tbsuance of the First DenidlVhen those
issuedid not appear as cited deficiencies in the First Denial, it gave the strongsmoprbsit
Plaintiffs’ responses regarding them during the adjudication prbeeissatisfied USCIS that
those issues were not grounds for denlialfact, the First Denial made this impression explicit
with regard to one of #hdeficiencies cited in the later denialBlaintiffs’ perceved failure to
establish thathe investmenivas located in a TEA. In direct contradiction to the later Denials,

which cite this as a reason for denthe First Denial statetthat the “investment is located
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within a Targeted Employnmé Area (‘TEA’).” JohnD0e2003120. USCIS provided no reason
why these perceived deficiencarranted denying the petitions of certain Plaintiffs and yet
were not problematic for othemespite the fact thatl of thePlaintiffs’ petitionswere
functionally equivalent. fiis constitutes arbitrary agency actiddeeWilhelmus v. Gerery96
F. Supp. 2d 157, 162 (D.D.C. 2011) (holding that “[n]othing could be more arbitrary or
capricious” than “two identical casfiseing] decided differentl). °

Defendans offer no rationée for treating these similar cases dissimildrighey merely
suggest in a footnothat the First Denial has been somehow “subsumed” by theoladsr
Defs! CrossMot. and Opp’n at 8 n.9. Accordingly, Defendants ask the Gowartly consider
the meits of the later denial$which presumably Defendantgew astheir most robust) and
remand the First Denials for further consideration “in a mannerstensiwith the Court’s
decision.” Defs.” Reply at 1. The Court finds this approach unsatisfactory. Imgifguihis
approach, Defendantgnore Plaintiffs’ correct assertion that the reasoning behind the Second
and Third Denials is arbitrary and capricious because it treaté&aimtiffs who receivedhose
denials differently than thlaintiffs who received the First Denial without providingya

explanation for doing soBecause the Court agrees that this unexplained disparate treatment

® The only meaningful difference between any of the petitibagthe Court can discern is that
the sole Plaintiff who received the Third Ddrfiked his petition after the generaaginer of
Quartzburg Goldhad waived its right to exercise the Call Optiavhich presumably would
explainwhy USCIS did not cite the Call Option in the Third Denial. But USCIS offers no
explanation for why the various issues it found problematic with this Plairgéfiion, aside

from the Call Option, were not equally ptetmatic with respect to the petitions of the Plaintiffs
who received the First Denial, which was silent regarding those issues.

" Defendants do respond to Plaintiffsstinct argument that the Second and Third Denials were
improperly issuedbecause they came after‘@ppeal’had been taken with this Couiefs!
CrossMot. and Opp’n at 7 n.&efs. Reply. at 34. This responsdowever does not address

the fact that th@laintiffs were treated differently for no apparent reason, which is the basis upon
which the Court remands the petitions at issue to USCIS.
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renders the issuance of the Second and Third Denials arbitrary and capt&dsutt will not
at this timeconsider whether thgarticularreasons given ithose denials are deficient fany
other reasons.

In sum, the Couragrees with Plaintiffs that USCIS’s adjudication of their petitions was
arbitrary and capricious in two wayklSCISs reasoning in it§irst Denial was arbitrary and
capriciousand counter to the evidence before USCIS because the Call Option was not a
guaranteed returthat limited Plaintiffs’investment risk. SecondSCIS’sdecision to treat
various groups oPlaintiffs differently despite the fact that all of the Plaintiffs submitted
effectively the same petitionwithout providing any explanation for doing sesalsoarbitrary
and capricious Other than concluding that such unexplained disparate treatment of similar
petitions wasarbitrary and capricious, the Court has atathis timemade any decision as to the
merits of the reasons for denying Plaintiffs’ petititingt wereprovided in the Second or Third
Denials.

C. The Appropriate Remedy

Remainingfor the Court taleterminds the appropriate remedy and course of action for
this case going forwardPlaintiffs arguethatthe Court should order thail of Plaintiffs’
petitionsbe granted. Pl.’s Mot. at 12, 15. The Court concludes that this would not be
appropriate.“As the Supreme Court has instructed where ‘the record before the agency does
not support the agency action, the proper course, except in rare circumstances, is to remand
to the agency for additional investigation or explanatio&ty. of Los Angeles v. ShalalE92
F.3d 1005, 1023 (D.C. Cir. 1999) (quotiRtprida Power & Light Co. v. Lorion470 U.S. 729,
744 (1985)).Especially “in the field of immigration,” where “there may be sensitive issues

lurking that are beyond the ken of the court,” tbeurse of prudence” is to remand the case to
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USCIS for reconsideration of Plaintiffs’ petitionBox v. Clinton 684 F.3d 67, 80 (D.C. Cir.
2012).

Accordingly, the Court will remand all of Plaintiffs’ petitions for reconsideration by
USCIS consistenwith this Memorandum Opinion. On remand, the USCIS shall be free to
exercise its discretion to reopen the administrative record, to engagstiored factfinding, to
supplement its explanation, and to reach the same or a different ultimate iconckdswever,
at a minimum USCIS must provide new responses to all of Plaintiffs’ petitions witinrnegs
that is consistent with the conclusions in this Memorandum Opinion, including an explanation of
why various Plaintiffs originally received varying deniatices. Going forward USCIS must
either treat albf thePlaintiffs’ petitionsin the same manner, or sufficiently explasreasons
for treating them differeht. SeeColorado Interstate Gas Co. v. F.E.R.C46 F.3d 889, 893
(D.C. Cir. 1998)“Because it has not adequately explained its decision tddredies]
differently in a context where they appear similarly situated, we rerhanchte to the
Commission for a fuller explanatign

IV. CONCLUSION

For the foregoing reasons, the CABRANTSIN-PART and DENIESIN-PART
Plaintiffs [60] Motion, REMANDS this case to USCIS for further consideratioRlaintiffs
petitions and DENIES Defendants’ [6drossMotion. An appropriate Order accompanies this
Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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