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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ADAM PIKE, et al.
Plaintiffs,
V. Civ. No. 15-cv-0301(KBJ)

UNITED STATESDEPARTMENT OF
JUSTICE

Defendant.
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MEMORANDUM OPINION

OnJuly 26, 2011agovernmeninformantrecorded Plaintiffs Adam Pike and
Bret Berry having a conversationThe recordingwas createdvithout Plaintiffs’
knowledge and once they learned about it (which occurred becaxserptsfrom the
transcribed conversatiomerefiled in a relateccivil lawsuif), Plaintiffs requestedc
copy of the complete audio recording and the entire written transcapttfre U.S.
Departmat of Justice (“DOJ” or “Defendantynderthe Freedom of Information Act,
5U.S.C.8§ 552 (“FOIA”). In response to #nFOIA requestDOJlocated the audio
recording andhetranscriptof thatrecorded conversatioiutit withheld these records
on the grounds thaheywere exempt from release unde®IA becauseroducingthem
would interfere with an ongoing criminal investigation. Plaintiffs h&led the instant
lawsuit tochallenge the agencysonclusionthat the recordareexempt from
disclosure and they have asked thisa@rtfor an order that requiragde releas®f the

transcript and audio recording their entirety. (See generallfCompl., ECF No. 1.)
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Before this Court at present are the parties’ ciogsions for summary
judgment. (SeePls’ Mot. for Summ. J. (“P$.” Mot.”), ECF No. 8; Def.’s Mot. for
Summ.J. (“Def.’s Mot.”), ECF No. 10 DOJcontends that ihasproperly withheld the
entire audiaecordingand transcriptinder FOIA Exemption 7(Abecauséhe recording
and transcript werereatedfor law enforcement purposeand becausthe disclosureof
these recordas awhole would among other thingsnterferewith prospective criminal
enforcement proceedingsidalert suspect the ongoing investigatignhereby
allowing them to eludeletection (SeeDef.’s Mem. in Supp. of Def.’s Mot. (“Dek
Mem.”), ECF No. 102, & 8-10.)! Additionally, and presumably in the alternative,
Defendantcontendsthat the withholding was propemderFOIA Exemption 7(D),
becausdhe source of the recart was an FBI confidentiahformantwhose identity
and irformation areprotected frondisclosureunder the FOIA (Seeid. at10-12.) In
their crossmotion, Plaintiffs counterthat Defendant previouslpublished excerptef
thetranscript of theecordingin the context of acivil action, andherefore a
substantial portion of the informatiat issueis alreadyin the public domain (See
Pls.” Mem. in Supp. of PIs.” Mot. (“Pls.” Mem.”), ECF No-1§ at 1+13.) According
to Plaintiffs, this meanghat Ddendanthas waived any reasonable purpose or
justification for withholding the disputed recordstheir entiretyunder Exemptiors
7(A) and 7(D). (See idat 1115; see alsdPls.” Mem. inOpp’n to Def.’s Mot. (“Pls.’

Opp’'n”), ECF No. 14, at45.)

1 Page numbers herein refer to those that the Court’s electroniditiagesystem automatically
assigns.



For the reasons explained below, this Court concludattihe Defendant
hasshown thathe records at issue in this matter satisfy tbguirements of FOIA
Exemption7(A), and thus, alent any waiverthe government igntitled to wthhold
both the audioegcordingand the transcripih their entirety. However becauséhe
governmenfpreviously publiclydisclosed certain excerpts frotie transcript, ihas
waivedtheright to withhold thosesamewritten excerptsfrom disclosuran the context
of this FOIA action Consequentlyboth parties’ crossnotions for summary judgment
will be GRANTED IN PART andDENIED IN PART, andDefendantmustproduce
those parts of the written transcript that mirroe #xcerptdhe governmenhas
previously eleased.A separate order consistent will this memorandum opinion will

follow.

BACKGROUND
A. Relevant Facts?

Plaintiffs Pike and Berry arthe subject of an ongoinfraudinvestigationthat
the Federal Bureau of Investigation (“FBI”) abdJare conductingegardingan
alleged “kickback” schemthat involvesReliance Medical Systems LL®aintiffs’
company and other third parties.SgePls.” Smt. of Material Facts, ECF N@&-2, T 2
Def.’s Respto Pls.” Stmt. of Material Facts, ECF No.-15 at 2) Thedetails of the
underlying fraud are not material to the instantion it suffices to say here that the
investigationled federalauthoritiesto file a civil lawsuit against Plaintiffs and other

third parties in the U.S. District Court for the Central District of Califarander the

2 Unless otherwise noted, the basic facts that underlie this FOlAmati® not in dispute.



False Claims Acgt31 U.S.C. 88 3728733 (“FCA”). (SeePls.” Stmt. of Material Facts
1 3; Def.’s Resp to PlIs.” Stmt. of Material Factst 3) In that lawsuitwhichis
currently pendingthe complaint references and attaches several excerpts from the
transcript of a audio recording dateduly 26, 2011 (SeePlIs.’” Stmt. of Material Facts
1 3; Def.’s Respto Pls.” Stmt. of Material Factat 3.) According to DOJan
undisclosed FBI source who agreed to assist in the investigataale the audio
recordingunder the supervision of law enforcement ager{@&eDef.’s Stmt. of
Material FactsECF No. 101, 113-4.)

On October 2, 2014, Plaintiffs’ counsféled a FOIA requestwith DOJ’s Civil
Division, seeking‘a copy of the recording and any transcript” on an expedited basis
(FOIA Request, Compl. Ex. 4, ECF No:11 at 37) DOJlocated both records, and
subsequentlgxplained thaboth were being witheld in their entirety pursuant two
FOIA Exemptions7(A) and 5. (SeeDecl. of James M. Kovakas (“Kovakas Decl.”),
Ex. A to Def.’s Mot., ECF No. 13, 1 3—-4) seealso5 U.S.C. & 552(b)(7)(A),(b)(5).
DOJ stated that it was withholding the records under Exemption féA3use
disclosure would risk interference with ongoing lamforcement proceendgs, andhat
the same withholding was also justified under Exemption 5 because the records
requested were inteagency or intreagency documentsrotected under the attorney
work-product privilege (SeeDOJ’s Final FOIA Response, Compl. Ex. 6, ECF Noll

at52-53)

3 The parties disagree about the degree of the govertisn@wolvemert in the creatn of the

recording. Defendantmaintairs that the record was created by a “cooperating withess under the
supervision of FBI Special Agents” (Def.’s Stmt. of Md#d Facts T 3), while Plaintiffs argue that
there is not enegh information in theecordevidenceto ascertain “whether the recording was initiated
and monitored by law enforcementPIg.’” Stmt. of Material Facts { 5).



B. Procedural History

Plaintiffs appealed DOS withholding decision to the agensyOffice of
InformationPolicy, which affirmed on the ground that the withholding was permitted
underExemption 7(A). $eePls.” Stmt. of Material Fact§y 7-8; Def.’s Stmt. of
Material Factsf18-9) Plaintiffsthen broughthe presentawsuit, which was filedon
March 2, 2015and seeks aourt order requiring‘DOJ to produce and disclose the July
26, 2011 recording]” (Compl.at 9.) Thecomplaint allegsthat DOJ has invoked
Exemption(7)(A) improperly, andhat,in any case, the agencydwaived its right to
claim anexemptionfrom releasing the records becauspreviously widelypublished
the excerpts from theecordings transcript (Seeid. §19.)* Per this Court’s order, the
parties subsequently filed cressotions for summary judgment with respect to the issue
of whether or not the requested records have been properly withfgddMin. Order
of Apr. 5, 2015)

DOJ’s motionfor summary judgmenargues thaFOIA Exemption 7(A), which
exempts from disclosuri@vestigatory recordsghat could be used in anforcement
action authorizes thevithholding in this caséecause disclosure ttie records
Plaintiffs seekwould risk interference witlan ongoingcriminal investigationinto
health care fraudndrelatedenforcemenproceedings (SeeDef.’s Mem. at8-10.) The
agencyalso assestthatExemption 7(D)authorizes the withholdingf the audio
recording and transcriftecause the releasé¢ these recordsould reasonably be

expected to disclose the identity of the FBI's confidential se(see Def.’s Mem. at

4 Although the complaint also allegélsat DOJ’'s withholding deprived Plaintiffs of due pcess by
“unduly interfering with their liberty interestfCompl. § 20) Plaintiffs have expressly relinquished
this claim(seePls.” Mem.at 13 n.3)



10-12), andthatthe government’prior release of certaitranscript excerpts
demonstrates thatll reasonably segregable matetals already been disclosékeid.
at 14 (arguing that disclosure of any further information beyond the quuotksled in
the FCAcomplaint “would significantly interfere with the ongoing criminal
investigation).

For their part Plaintiffs argue thathe governmens prior pulication of a
substantial amount of the recordiisgtranscribedcontent in the context dhe FCA
complaintandin anaccompanying press releaseans that DOJ hasgaived its right to
assert angxemptionunder the FOIA (SeePls.” Mem. at 1313.) Plaintiffs also
maintain that “[g]iven the breadth of the previous public disclosuredhEre is no
“[t] ruthful and[r]easonablgb]asis’ for DOJto assert that “disclosure of the remaining
portion of the audio recording would interfere witlHegitimategovenment activity
within the meaning of Exemption 7(A)(d. at 14(emphasis in original) And they
further insist thathe circumstances in this case are “not of a nature warranting an
implied assurance of confidentialityor Exemption 7(D) purposes(ld. at 17 see also
id. (assertinghatDOJ has not showthat the agencyexpressly assured the source of
the confidentiality of his involvementnd thatregardless, DOJ couledact the
identity of the source from the recording or the transgrpt

The partiescrossmotions are now ripe for this Court’s review.

. LEGAL STANDARD

“FOIA cases typically and appropriately are decided on matfonsummary
judgment.” Defenders of Wildlife v. U.S. Border Patr@®@23 F.Supp.2d 83, 87

(D.D.C. 2009) (citingBigwood v. U.S. Agency for Int’'l Dew84 F.Supp.2d 68, 73



(D.D.C. 2007)). A district court decidinga motion for summary judgment a FOIA
case must review the recode& novo andit has the authorityt6 order the production of
any agency records impropgnvithheld from the complainanit 5 U.S.C.
8§ 552(a)(4)(B). “In reviewing the agency action, the Court must analyze the facts and
inferences in the light most favorable to the FOIA requesteémrow Human Rights
Impact Litig.Clinic v. U.S. Dep’tof State 134 F. Supp. 3d 26271(D.D.C.2015)
Under Rule 56 of the Federal Rules of Civil Procedure, a court must grant
summary judgment when the pleadings, materials on file, and affidashtsaf] that
there is no geuine disputeas to any material fact andle movant is entitled to
judgment as a mattef law.” Fed. R. Civ. P. 56(a)In a FOIA casethe government
bears the burden of justifying the withholding when defendingathency’s decision
and“conclusory assertions of privilege will not suffice to cafthat] burden of
proof[.]” Coastal States Gas Corp. M.S.Dep't of Energy 617 F.2d 854, 861 (D.C.
Cir. 1980) The Court may grant summary judgmemt the grounds that thegency’s
supportirg affidavits and declarations sufficiently descrthe information in the
withheld documents, provide “the justifications for nondisclosure with resdsgn
specific detail, and “demonstrate that the information withheld logically falls within
the claimedexemption, and are not controverted by either contrary evidence in the
record [or] by evidence of agency bad faithWolfson v. U.S.672 F. Supp. 2d 20, 25
(D.D.C. 2009)(alteration in original) (internal quotation marks omittégyuoting
Military Audit Project v. Casey656 F.2d 724, 738 (D.C. Cir. 1991)Moreover,
because agency affidavits “are acded a presumption of good fajthSafeCard Servs.,

Inc. v. SE.C, 926 F.2d 1197, 1200 (D.Cir. 1991),“[u]ncontradicted, plausible



affidavits showing reasonabgpecificity and a logical relation to the exemption are
likely to prevai[,]” Ancient Coin Collectors Guild v. U.S. Dep’t of Staid1 F.3d 504,

509 (D.C.Cir. 2011).

1. ANALYSIS

The parties here disputehetherthe government hasroperly withheld the
requested audicecordingandwritten transcript—in whole or in part—under an
applicable FOIA ExemptionAs explained below, this Couagrees withDOJthatthe
audiorecording andts transcriptsatisfythe requirements of Exemption 7(Agndthat,
as aresult,these records are eligible fasthholding in their entiretyin response to
Plaintiffs’ FOIA request. But the Court also agrees with Plaintidfa certain extent: it
concludeghatthe government’s public disclosure of certananscriptexcerpts waived
Defendant’s right tavithhold those samexcerpted portions of the transcriptthe
context of this FOIA caseNotally, the governmens waiver extend®nly to the
publicly-available portions ofhe transcripand does noteach the audiwecorded
version of thosesametranscript excerptdecauseno portion ofthe aidio recordinghas
ever bea releasedandthe information an audio recording convaliffers from a
written transcript Thus,DOJcancontinue to withhold both the nemublicly released
parts ofthe transcribedonversatiorand the entire audio recording, kthe portions of
the written transcript that duplicate the informatibie government previously released
mustbe produced immediately.

A. The Records At Issue Satisfy The Requirements Of FOIA
Exemption 7(A)

FOIA Exempton 7 protects from disckurerecords or informatiomompiled for

law enforcement purposgbut only to the extent such disclosure would cause of the



harms enumeratedn its subsectionsSee5 U.S.C. 8§ 552(b)(7) The harmthat
Exemption 7(A) addresses occwhen“the productiorof such law enforement
records or information . .could reasonably be expected to interfere with enforcement
proceedings 5 U.S.C. 8§ 552(b)(7)(A); consequentiype government must offexr
sufficiently detailed explanation of the alleged interference in otdgustify the
withholding of information on this basisgee Vaughn v. RoseA84 F.2d 820, 8268
(D.C. Cir. 1973). Importantly,“[ i]n enacting this exemption, Congress recognized that
law enforcement agencies had legitimate needs to keep certain recofidiental, lest
the agencies be hindered in thimvestigations. Ctr. for Nat’'l Sec. Studies v. U.S.
Dep’t of Justice 331 F.3d 918, 926 (D.CCir. 2003) (internal quotation marks and
citation omitted). And the D.C. Circuit has long acknowledged th@ptincipal
“purpose of [the] exemption is to prevent [harm] to the Governhsesdse in court by
not allowing litigants early or greater access to agency investigétes than they
would otherwise hajg” Mapother v. U.S. Dép of Justice 3 F.3d 1533, 1540 (D.C.
Cir. 1993)(second alteratiom original) (internal quotation marks omittedguoting
NLRB v. Robbins Tire & Rubber Gal37 U.S. 214, 22485 (1978)).

“To fall within Exemption 7, documents must first meet a threshold
requirementthat the records wereompiled for law enforcemenpurposes.” Pub.
Emps. for Envtl. Responsibility v. U.S. Section, Int’l Boundary & Water Comm’n,-U.S.
Mexica 740 F.3d 195, 26D3 (D.C. Cir. 2014)(internal quotation marks and citation
omitted);see alsdPratt v. Webster673 F.2d 408, 43-19 (D.C. Cir. 1982) With
respect to thipreliminaryquestion,this Court finds thathe recordsat issuehere—the

audio recordingf Plaintiffs’ July 2@&h convesationand ts written transcript



“unquestionably meet[ihe threshold to invoke Exemptiori Because thgovernment
has shown thiatheywerecreated by a cooperativgtness”at the FBI1s direction

during the FBIls criminal investigation into potential violations of multiple federal laws
and regulations relating to health care frau@Def.’s Mem. at8; see alsaKovakas

Decl. 12 (explaining that the recording was generated “at the direction and ureder t
supervision of FBI Special Agents” investigating health care fraudn)agency’s‘law
enforcement’duty “refers to the act of enforcing the law, both civil and crimjrjal

Pub. Emps. for Envtl. Responsibility740 F.3d at 203, and DOJ’s investigation and
prosecution of Plaintiffs for violations of criminal and federal statusdls squarely
within that definition. See e.g, Blackwell v. F.B.I. 646 F.3d 37, 40 (D.C. Cir. 2011)
(holding that, because the records sought wWegenerated in the course of investigating
and prosecutingplaintiff] on insider trading charges|, thewlere quite obviasly

related to thdagency]'slaw enforcement dutiésand “easily qualif[ied]” for the
Exemption 7 threshold)

Moreover, herecord evidenc@lainly establisheshat there isa connection
betweentheseplaintiffs and a possible violation déderal law(see,e.g, FCA Civil
Complaint, Compl. Ex. 2, ECF No-1, at 4-31), which is all that is required to support
DOJ’s assertion that the laanforcemenfpurposes requirement has been m&ee
Campbell vU.S.Dep't of Justice 164 F.3d 20, 32 (D.C. Cir. 1998xplaining that a
defendant invoking Exemption 7 need only “establish a rational nexus betiveen t
investigation and one of the agcy’s law enforcement dutieand a connection between
an individual or incident and a possible security risk or violatibfederal law”

(internal quotation marks and citat®amitted)); see alsalefferson vU.S.Dep’t of

10



Justice 284 F.3d 172, 147 (D.C. Cir. 2002) (stating that, when assessing whether or
not this threshold requirement has been met, the court’s “focus is on how and under
what circumstances the requested files were compiled, and whether theotitgg s

relate to anything that can fairly be characteriasdan enforcement proceeding”
(internal quotation marks and citat®amitted)). Therefore, tls Courteasily

concludes that ththresholdExemption 7requirement that theecording and transcript
gualify aslaw enforcement recosds satisfied

The second aspect of the Exemptiq@)inquiry—whetherdisclosure of the
records Plaintiffs seek could reasohabe expected to interfere with DOJ’s
investigation in a manner that implicates subdivision{Ag¢quires a twestep analysis
a ourt considers, firstwhether a law enforcement proceedingending or
prospective andsecondwhetherdisclosure of theequestedecords andinformation
thereincouldreasonably be expectéd cause some articulable hatmthatproceeding.
SeeCudzich v. U.S. Immigration & Naturalization Serv886 F. Supp. 101106
(D.D.C. 1995) Each of these considerations supports the applicability of the exemption
under the circumstances presented here.

First, Defendanthas providedex parteandin camerg thedeclarations of DOJ
and FBI officialsto support the representatitimatthere is arffongoing criminal
investigation by DOJ and the FBI into Plaintiffs’ activities and the potential crimina
activities of third parties (Def.’s Mem. at 9see, e.g.Decl. of Jonathan T. Baum
(“Baum Decl.”); Decl. of David L. Bowdich (“Bowdich Decl.) Such evidences

sufficient toedablish the pendency @& pertinentaw enforcemenproceedingsee

11



Adair v. Mine Safety& Health Admin, No. 08-cv-1573,2009 WL 9070947, at *6
(D.D.C. Sep. 23, 2009), and, indeed, Plaintiffs do not appear to argue otherwise.

Second, wth respect to the requirement theatiefendanin a FOIA casesstablish
howthe requestedocumentsvould interfere with th@endingcriminal enforcement
proceedingseeCudzich 886 F. Suppat 106, it is well established than agency may
withhold records td' prevent disclosures which might prematurely reveal the
government’s cases in court, its evidence and strategies, or the, ,rstape, direction,
and focus of its investigations, and thereby enable suspects to estabBskakebdr
fraudulent alibis or to destroy or alter evidericédaydak v. U.S. Dep’t of Justic218
F.3d 760, 762 (D.CCir. 2000} see alsd~.B.l.v. Abramson456 U.S. 615, 621 (1982)
(explaining thatExemption (7)(A) operates “to prevent premature disclosure of
investigatory materials which might be used in a law enforcgraetior?). Moreover,
an “interference” or “articulable harmtb the government’s case encompassesde
variety of potential problems, including the risk that disclosure wileeg

(1) evidence, (2) witnesses, (3) prospective testimony, (4) thanadi

placed by the government upon the evidence, (5) the transactions being

investigated, (6) the direction of the investigation, (7) governmentegtya

(8) confidential informants, (9he scope and limits of the government’s

investigation, (10) prospective new defendants, (11) materials protected by

the Jencks Act, (12) attorney work product, (13) the methods of

surveillance, [and] (14) subjects of surveillance.
Cudzich 886F. Supp. at 106 d.(alteration in original)internal quotation marks and
citation omitted)

In the crossmotion for summary judgmerihat Defendant has submitted here

the governmenspecifically stateshat disclosure of thaudio recordingand transcript

of Plaintiffs’ conversatiorfwould prematurely (a) revealthe nature, scope&pocus or

12



direction of the investigation; jdentify suspects and alert theabout the
investigationswhich would allowthem to elude detectioor tamper with evidence; and
(c) compromise evidence and sensitive law enforcement informati@ef.’s Mem. at
9.) The declarations upon which DOJ’s motion rdgiswise discusshe extent to
which disclosure of the entire recording couhderfere withongoing lawenforcement
proceedingsandexplain thatthere is arisk thatevidence and witnastamperingcould
occurandthatthe scope and direction of the investigatiwould be revealed (See
Baum Decl. § 32-35; Bowdich Decl.| 6.) In addition althoughDOJs motion invokes
another FOIA exemption when assertdheimpropriety of disclosing the source’s
identity (seeDef.’s Mem.at 10-12 (discussingexemption 7(D)) the government’s
affiantsspecifically addresghe harm and interference thavealing the source’s
identity would cause to the ongoing criminal investigation and process €.9,
Kovakas Declf 8, 11 (explaining that revealing the source’s identity would lead to
“possible harm to, or intimidation dfthe source and other potential witnessekich
would impede the continuedcooperation;forever eliminate that source as a future
means of obtaining informati¢f}” and ukimately “severely hampelaw enforcement
effortsto detect and apprehend” the suspexdtgheirinvestigation).

This Courtalsofinds no reasormo question or doubt the representations that the
government and its affiants have made regardimegpotentiakisks and harm, and the
only plausible argument that Plaintiffs make in this regard ig tt@ntention that
under the circumstances presented h#re,records mst not be all that sensitive
because the government has previously released substantial portions dbttieam

public. (SeePls.” Oppn at 2(“[N]Jow that ‘the cat is out of the bag’ about the

13



recording, no legitimate government purpose will be served by DOJ conginain
withhold the recording from the public.” (emphasis omitted))his contention is
unavaiing as a matter of pure logithe merefact that the government has chosen to
release somparts of a protected documentind bear the brunt of thearm that
results—does nota fortiori mean that releasing the entire document wouldbeot
harmful. See Ctr. for Nat’l Sec. Studie331 F.3d at 93831 (finding that“[t]he
disclosure of a few pieces of information in no way lessens thergment’s argment
that complete disclosure would . have negative effects on the investigatipnWhat
IS more, this assertion also plainly contradi€C@ngress clear intent with respedb
the operation of thd=OIA; that is,the government is unquestionably autlzed to
withhold portions of records at the same time that it is releasing other paets
Abramson 456 U.S. at 62¢noting that“it is permissible for an agency to divide the
record into parts that are exempt and parts that are not exempt, basedkond of
information contained in the respective partsand to insist, as Plaintiffs do here, that
significant releases somehow bear on the question of the extenidb thie redacted
parts can properly be withheld alsomanifestlyinconsistentwith the text of theFOIA
statute see5 U.S.C.8 552(b) ("Any reasonably segregable portion of a record shall be
provided to any person requesting such record after deletion of the portiocis are
exempt under this subsectitn.

In sum there isno dispute that the recording and its transcript were made for law
enforcement purposes, and basedlomrecordevidencethat the government has
presentedthis Court finds that there is a reasonable likelihood that disclosutes of

entirerecordingandtranscriptwould interfere with the ongoing criminal investigation

14



into Plaintiffs’ activities and the potential criminal liabilities of third partiesa
harmful manner. A a resultthe Court agrees witBefendant thaExemption 7(A)
applies and thathe governmenkhas the authority to withhold theentireaudio recording
andthe correspondingranscripton this basis
B. The Government Has Waived Its Right To Withhold The Portions Of
The Written Transcript That Mirror The Excerpts It Previously

Disclosed, But It May Continue To Withhold The Remainder Of The
Transcript And The Entire Audio Recording

It is well settledthat”materials normally immunized from disclosure under
FOIA lose their protective cloak once disclosed and preserved in a pentpublic
record” Cottone v. Renol93 F.3d 550, 554 (D.C. Cir. 199%ee also id(“[T] he
logic of FOIA mandates that where information requested is truly public, then
enforcement of an exemption cannot fulfill its purposémternalquotation marks and
citation omitted). Of course, it is also well establishéuatthis publiccdomain
doctrine is not without limits. A partywho isseeking disclosure of previously released
information is entitled to “receive no more than what is paplavailable[,]”id. at 555,
and thus “must bear the initial burden of pointing to specific information in the mubli
domain that appears duplicate that being withheld[,JAfshar v.U.S.Dep’t of State
702 F.2d 1125, 1130 (D.C. Cir. 1983In otherwords,“[f] or the public domain
doctrine to apply, thepecificinformation sought mugtavealreadybeendisclosed and
presered in a permanent public recotdStudents Against GenocideW.S.Dep't of
State 257 F.3d 828, 836 (D.ir. 2001)(internal quotation marks and citation
omitted);see alsoNolf v. CI.A., 473 F.3d 370, 378 (D.CCir. 2007)(noting that

“Ip]rior disclosure ofsimilar information does not suffice(emphasis addel)

15



Based onhese established principles, this Coconclude thatDOJ must
release the portions of the written transcript that duplicateexicerpts that the
governmenfpreviously disclosed as part of the FCA complant press releaseDOJ
does not dispute thatuotes from the written transcript of taedio recording-a record
that Plaintiffs have requested in the instant FOIA acti@ppeared in the complaithie
governmenfiled in a civil FCA casen September 8, 2014.SgeDef.’s Respto PIs!
Stmt. of Material Facts at;3eealso FCA Civil Complaint at 431; DOJ Press Release,
Compl. Ex. 3, ECF No.-1, at 3234.) And, indeed, hat complaint, which was
publicly disclosedreproduced excerptisom the written transcripterbatim therefore,
it is clearthatthose speific excerptsdoin factexist in the public domainSee
Cottone 193 F.3d at 554 (noting that court documdmsome part ofthe public
domainand collecting casésin re Natl Broad. Co., 653 F.2d 609, 614 (D.CCir.
1981) (“[T]he general rule ighat a trial is a public event, and what transpires in the
court room is public property.(brackets omitted) (internal quotation marks omitted))
Given thisfinding, this Court concludes th&@0OJ has waived its righto withhold these
portions of thewritten transcripin the context of this FOIA disputand must now
release the portions alie transcripthat duplicate exactly the information quoted in the
FCA complaintand press releasesee, e.g.Judicial Watchnc. v. U.S. Dept of Def,
963 F. Supp. 2d 6, 15 (D.D.C. 201@gcognizing the “simple rule that the government
must release information that has been ‘disclosed and preserved in anpatrpablic
record” (quotingStudents Against Genocid257 F.3dat 836)); Cottone 193 F.3d at
557 (remandinghe casé with instructions to compel the FBI to release those tapes

that are in the public domaingf. Fitzgibbon v. C.1.A.911 F.2d 755, 765 (D.C. Cir.

16



1990) (explaining that the disclosure of pubtioman information ‘may be compelled
even over an agenty otherwise valid exemption clafin®

Plaintiffs are wrongo insist thatthe government’s disclosure of some, but not
all, of the transcript warrants a cowatdercompellingthe release odll of that
document. (SeePls.” Mem at 12, 13 (arguintpat it would be “extremely damagirand
grossly unfair” if DOJ ipermittedto discloseonly the publicly available portions that
cast a “negative” light upon Plaintiffand can withhold thenon-public remaining
portions that include “exculpatory amdher contextual information?) This argument
seems to be in the nature oBaadyconcern,seeBrady v. Maryland 373 U.S. 83
(1963), but this is a FOIA case, and in this coniéxs$ clear beyond cavil thata% a
simple factual matter, publication of part of a document does nathputest into the
public domain[,] Ancient Coin Colletors Guild, 641 F.3dat510.° “And this isas it
should be; for while the logic of FOlpostulates that an exemption can serve no
purpose once informatierincluding sensitive lanenforcement intelligeneebecomes

public,” a courtmust assuréself that “the information sought is truly public and that

5 The fact that Plaintiffs already have access to the identical informéhtimnmust be released (thugh
the FCA complaint itself) is of no moment. DOJ argues tfigliven their possession of the civil FCA
Complaint and the corresponding press release, Plaintiffs alreagytha only information subject to
waiver” (Def.’sMem. in Opp’nto Pls! Mot. (“Def.’s Oppn”), ECF No. 15at 8),and that may, in fact,
be so. But thatdoes notrelieve the agency of itsbligationunder the FOIA0 release nomxempt
material responsive to Plaintiffs’ request. Nilagara Mohawk Power Corp. v. U.S. Depmentof
Energy, 169 F.3d 16 (D.C. Cir. 1999), the D.C. Circuit specifically addressed pparant redundancy,
see id at 19 (asking, “if the information is publicly available, one warsdevhy is [the plaintiff]
burning up counsel fees to obtain it under FOIA?"), @&ncbncluded thatthe logic of FOIA compels
the result: if identical information is truly publicthen the agency record is not exempt and must be
disclosed,d. See generallyu.S. Dept of Justice v. Tax Analystd92 U.S. 136, 153 (1989)Xplaining
that “Congress surely did not envision agencies satisfying ttisclosure obligations under the FOIA
simply by” directingthe requesterto a publicly available version).

5 Notably, & the governmentorrectly pants out 6eeDef.’s Oppgn at 3), the*FOIA is not a substitute
for discoveryin criminal casesor other civil suits against PlaintiffsRoth v. U.S. Dep of Justice 642
F.3d 1161, 1177 (D.C. Cir. 2011)
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the requestejwill] receive no more than whet publicly availabbe before [il find[s] a
waiver” Cottone 193 F.3dat 555 (internal quotation marks omittedPlaintiffs have
not shown that the government has released from the transcript of the auzhdimgc
any publicly available information other than the excerpts quoted in @fedomplaint
and press releaseAnd nowhere in the FOIA statute orielatedcase law is the
governmen required to produce otherwisxempted information on the ground that
withholdingit would allegedlyresult in unfairness or disadvantage to the requesting
party. See Pub. Citizen WJ.S.Dep't of State 11 F.3d 198, 204 (D.C. Cir. 1993)
(rejectingthe argumentthat“it is unfair” to “permit [an agencylo make seHserving
partial discbsure$ in the FOIA contextand noting thathose contention$areproperly
addressed t@Congress, not to [the] court”Williams & Connolly v. S.E.C662 F.3d
1240, 1245 (D.C. Cir. 2011pbservingthat, for FOIA purposes,what harm the
requeser might suffer fom not getting the informatidnis irrelevant). Accordingly,
the non-public portions of the transcript remain exempt from disclosur@ can be
properly withheldunder Exemption 7(A) See supraPart IIl.A.

The same is true for the entirety of the audio recordidgder binding
precedentwritten transcriptsof recordingsdo not contain informatiothat is identical
to theaudiorecorded versionSeeNew York Times Co. v. NAS®20 F.2d 1002, 1006
(D.C. Cir. 1990)(en banc).No less an authority than the D.C. Circuit has recognized
that “[t]he information recorded through the capture of a person’s voice is distinct and
in addition to the information contained in the words thems¢Jyesd. at 1006, and
thus the audio formabf a recorded conversationherently conveys new information

not otherwise found in theanscriptof a recording alonesee id.at 1005. A a result,
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the D.C. Circuit hasheld that althoughinformation the government possesses in both
written andaudibleform is “equally covered by the general norm of discloquireder
the FOIA], and equally subjedb the same specific exemptions therefroin[d. at
1005,a court’s analysis of whether “the lexical and rAerical aspects of a fileare
exempt will not always be identical because each companagtvery well “convey
different informatiori for FOIA purposesid.

So it is here. Althoughhetranscript excerpts that have besumblicly quoted
contain words thaare identical to the words spokenthe audio version of those same
excerpts DOJ asserts thahevoice inflection in the audio versioreveals additional
information;specifically, theidentity of the individual source who created the
recording. (SeeDef.’s Mem. at 12 (claiming that disclosure of the “source’s voice
and/or its statements” would likely “expos[e] [its] identity)")This information is
entitled to be withheld under Exemption 7(A) for the reasexygained abovesee
supraPart Ill.A, and o part of the audio version of the recorded conversation vas e
been publicly disclosed, which means tha government has not waived tight to
continue to withhold the information that the audio recording conveys pursuant t
Exemption 7(A). Cf. Davis v. U.S. Def of Justice 968 F.2d 1276, 1280 (D.C. Cir.
1992)(holding that theagency mustreleaseonly those portions of the tapes that [the
plaintiff] can show, through newspaper accounts or other permanent recams, w
played in the courtrooim(secondemphasis addgyl Put another way, this Court
concludes that the additional, distinct information contained in the audioatoof the

recorded July 26th conversatidimes notreside inthe public domain, and thus, despite
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the release of corresponding written transcript excerpts, the entlie eecording

remains exempt from disclosure.

V. CONCLUSION

It is clear on the instant record tha©J hasprovided sufficiently detailed
explanationdo justify the withholdingof information in the disputed recorgsirsuant
to FOIA Exemption 7(A) In light of the government’sffidavits, which are entitled to
be affordedsubstantial weight, it is both logicahd plausible that the disclosure of the
audiorecordng andthe entire writtentranscriptcould interfere with the ongoing
criminal investigation ad, therefore, may be withhelchder FOIA Exemption 7(A).
However,DOJhaswaived its right to withholdhe portion of thetranscriptthat it has
already paced into the public domaivia the FCA complaint and press release.
Accordingly, andas set forth in thaccompanying order, both parties’ motions for
summary judgment will b6 RANTED IN PART andDENIED IN PART, andthis
Court will order DDJ toreleasen response to PlaintiffSSFOIA requesthose limited
portionsof thewritten transcript that duplicateerbatimthe quotedinformationin the

FCA complaintand press release

DATE: September 20, 2016 Kdanjs Brown Packson
s b

KETANJI BROWN JACKSON
United States District Jueg
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