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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JERRY W. JONES
Plaintiff

V. Civil Action No. 15-310 (CKK)

JULIAN CASTRQO
Defendant

MEMORANDUM OPINION and ORDER
(August1l, 2016)

In this casdroughtunder Title VIl of the Civil Rights Acbf 1964, as amendeHB|aintiff
Jerry Jonessserts retaliation and discrimination clairegarding actions of his employer, the
United States Department of Housing and Urban DevelopthiditD”). Before the Court is
Plaintiff's [24] Motion for Leave to Amend Complaint. Previously, the Court granted in part and
denied in parDefendant [10] Motion for Judgment on the Pleadings. The Court granted the
motion with respect to Plaintiff retaliation claim and dismissed that claiwith prejudice The
Court alsogranted the motion with respect to Plaingftliscrimination claims insofar as they
werebased on adverse actianther thanthe five-day suspension and reassignment of Plaintiff
by HUD.! The Court otherwise denied the motion. After the Court resolved that motion but
before the Court held an Initial Scheduling Conference and set a period for drsEbaetiff
moved to amend the complaint. Through that motdaintiff seekd4o (a)add a new retaliation
claim based on an alleged conspiracy to coenteo retire and (badd additional allegations in

support of the retaliation claim that the Court previously dismigsgdprejudice It is that

1 HUD officials originally proposed to terminate Plairisfemployment. Subsequently, the HUD
decisionmaker, Patricia Hobdwoore, determined that termination was not warranted. Instead,
Plaintiff was suspended for five days and was reassigned to a different positiontket

agency.
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motion that is now before the Court. Upon consideration of the pleatiihgselevant legal
authorities, and the record for purposes of this motion, the O&MES Plaintiff's [24] Motion
for Leave to Amend Complaint. For the reasons stated below, the Court concludes that t

proposed amendment is futile, and therefore, the Court denies the motion.

. BACKGROUND
Thepertinent background of this case, including the statutory and regulatoryvoakne
the factual background, and the procedural background, were laid out previously by this Cour
Jonesv. Castrg No. CV 15-310 (CKK), 2016 WL 777917, at *1-*5 (D.D.C. Feb. 29, 2016).
There is no need to do so here once again, and the Court reserves further presentation of the

relevantbackground for the discussion below.

1. LEGAL STANDARD
Federal Rule of Civil Procedure 54(b) pides that'any order ... that adjudicates fewer
than all the claims or the rights and liabilities of fewer than all the parties ... mayibedrat
any time before the entry of a judgment adjudicating all the claims and all thes'paghes and

liabilities.” A motion to reconsider brought under Rule 54(b) may be graatepistice

2 The Court’s consideration has focused on the following documents:
e Pl’s Mot. for Leave to Amend Comp(:Pl.’s Mot.”), ECF No. 24;
e Def’s Oppn to Pl.’s Mot.(“Def.’s Mot”), ECF No.28; and
e Pl’sReply in Support of Mot. for Leave to Amend Com(pPl.’s Reply”), ECF No. 30.

Because the Court will not follow the parties down the factual rabbit hole in whiglséken to

have fallen, anth light of the Court’s resolution of the issues presented in the motion to amend,
the Court does not find Defendant’s proposed surreply to be of assistance in resolvisgethe is
presentedo the Court. The Court denies Defendant’s [33] Motion for Leave tdShiteeply and
denies as moot Plaintiéf[34] Motion to Strike Proposed Surreply.

In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decissa®el CvR 7(f).
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requires.”Singh v. George Wash. Uni8@83 F. Supp. 2d 99, 101 (D.D.C. 2005) (quotiudell
v. Norton 224 F.R.D. 266, 272 (D.D.C. 2004)).

Under the as justice requirestandard, it is appropriate to grant a Rule 54(b) motion
“when the Court has patently misunderstood a party, has made a decision outside Hagialdver
issues presented to the Court by the parties, [or] has made an error not of rdasooing
apprehensioii.Lemmons v. Georgetown Univ. Hgsp41 F.R.D. 15, 22 (D.D.C. 2007) (quoting
Singh 383 F. Supp. 2d at 101). “Errors of apprehension may include the Court's failure to
consider controlling decisions or data that might reasonably be expected theattenclusion
reached by the Courtld. (internal formatting omitted). The Court has broad discretion to
consider whether relief imecessary under the relevant circumstande=syis v. District of
Columbig 736 F. Supp. 2d 98, 102 (D.D.C. 200@yernal quotation marks omitted).

Furthermore, nder the Federal Rules of Civil Procedure, a party may amend its
pleadings once as a matter of course within a prescribed time f&erfeed.R. Civ. P. 15(a)(1).
Where, as here, a party seeks to amengl&adings outside that time period, it may do so only
with the opposing party's written consent or the district coletve SeeFed.R. Civ. P.
15(a)(2). The decision whether to grant leave to amend a complaint is entrubeeddartd
discretion of the district court, but leave “should be freely given unless thegopdlaeason,
such as futility, to the contrafyWilloughby v. Potomac Elec. Power Cb00 F.3d 999, 1003
(D.C.Cir. 1996),cert. denied520 U.S. 1197 (1997). As the Supreme Court has observed:

If the underlying facts or circumstances relied upon by a plaintiff mayploeper

subject of relief, he ought to be afforded an opportunity to test his claim on the

merits. In the absence of any apparent or declared reasam as undue delay,

bad faith or dilatory motive on the part of the movant, repeated failure to cure

deficiencies by amendments previously allowed, undue prejudice to the opposing

party by virtue of allowance of the amendment, futility of amendment, ¢te—
leave sought shuld, as the rules require, bieeely given”



Foman v. Davis371 U.S. 178, 182 (1962].A] district court has discretion to deny a motion to
amend on grounds of futility where the proposed pleading would not survive a motion to
dismiss’ Nat'| WrestlingCoaches Ass v. Dep’t of Educ.366 F.3d 930, 945 (D.Cir. 2004),
cert. denied545 U.S. 1104 (2005). Review for futility is practicallgeéntical to review of a
Rule 12(b)(6) dismissal based on the allegations in the amended corhptaiatinterbank
Funding Corp. Secs. Litig629 F.3d 213, 2136 (D.C.Cir. 2010) (quotation marks omitted).
Because leave to amend should be liberally granted, the party opposing amendrsg¢hebear
burden of coming forward with a colorable basis for denying leasenend Abdullah v.

Washington530 F. Supp. 2d 112, 115 (D.D.C. 2008).

[11. DISCUSSION

The original @mplaintin this casencluded a retaliation claim through which Plaintiff
claimed that variety of actions taken BYUD constituted retaliation for Plaintif previous
protected Equal Employment Opportunft§EEQ’) activity. Complaint(*Compl’), ECF No. 1,
19113121. The Court dismissed thetaliation claim in its entiretwith prejudice The Court
concludedhatnone of the agency actions that were the purported basisatarlaimother than
Plaintiff’ s five-day suspension and reassignment qualifieti@srialy adverse actionthat
gualified legallyas basg for a retaliation claimlones 2016 WL 777917, at *9. The Court
further concluded thainsofar as the retaliation claim was based on thedayesuspension and
reassignment, the Complaint failed to state a retaliation claim betlas®iff ha[d] not
plausibly alleged that retaliation for his protected activity was thédowtause of his suspension
and reassignmentld. at *12.As noted above, through the proposed amended complaint,
Plaintiff now seeks (a) to add a new retaliation claim based on an alleged conspiracg¢o coer

him to retire and (bjo add additional allegations inggaort of the retaliation claim that the Court



previously dismissed with prejudicgpecificallywith regard to the five-day suspension and
reassignment

Although both of these proposed changes relate in some fashion to Péaatigifjations
regardinga purported conspiracy to coerce him to retire, they raise distinct issuesforbethe
Court first addressdable new retaliation claim that Plaintiff seeks to add to the operative
complaint. The Court then addres&#aintiff’ s request to addew allegabns in support of the
previouslydismissed claim for retaliation, which Plaintiff seeks to have reinstatadegard to

the five-day suspension and reassignment.

A. Proposed Additional Retaliation Claim

Plaintiff seeks to add a wholly new retaliation sidhased on an alleged conspiracy by
members oHUD'’s Office of General Counsel to coerce Plaintiff into retiring prior to Heban
Moore’s decision regarding the disciplinary proceeding as to Plaintiff niDafe argues that the
alleged retirement conspiracy does not qualify as a materially adversethaticould serve as
proper basis for a retaliation claim. The Court agfees.

As explained by the Court in resolving Defendant’s Motion for Judgment on the
Pleadings, “[t]o prove unlawful retaliatioa,plaintff must show: (1) that he opposed a practice
made unlawful by Title VII; (2) that the employer took a materially advernsgnaggainst him;
and (3) that the employer took the actibecausethe employee opposed the practiddcGrath

v. Clinton,666 F.3d 1377, 1380 (D.Cir. 2012). “Materially adverse action would ‘dissuafia[

3 Because the Court concludes that the alleged retirement conspiracy wasatertiallyn

adverse action, the Court need not consider Defergalté¢rnative argument that Plaintiff failed
to exhaust his administrative remedies with respect to this claim. The Coureatsaat

consider Defendant’s argument that the proposed amended complaint does not alltyzt facts
plausibly raise an inference of reprisal for PlairgifEEO activity in connection with this
proposed additional claim.



reasonablavorker from making or supporting a charge of discriminatio®titigeforth v.
Jewel| 721 F.3d 661, 663 (D.C. Cir. 2013) (quotBigrlington N. & Santa Fe Ry. Ca. White
548 U.S. 53, 58 (2006)) (emphasis addéd)p be naterially adverse, the employsrmaction must
be more than ‘those petty slights or minor annoyances that often take plaw& andthat all
employees experiencé. Id. (quotingBurlington N.,548 U.S. at 8).

The Court reproduces here in full Plainsfgllegations supporting his claim that a
purported conspiracy to induce him to retire was a materially adverse action:

127.) HUD OGC was aware of Dr. Johpsotected activity and was intimagel
involved in the disciplinary process involving him. By mid-November of 2011
OGC learned that the third deciding official, Ms. Hoban-Moore, was not going to
sustain the proposed removal against Dr. Jones and immediately thereafter
orchestrated efforts twoerce Dr. Jones to retire before the disciplinary decision
was issued.

128.) It did so by providing him with false information that an unfavorable
decision on the proposed removal was imminent, and that he would lose his
retirement benefits if he weremeved for misconduct. Defendant further
suggested to plaintiff that only by retiring could he be completely cleared/of an
wrong doing.

129.) Plaintiff was so concerned about the possibility of losing his retirement
benefits that he agreed to retire, &egdjan completing the paperwork to do so.

Only through continued, repeated efforts by plaintiff was he able to determine tha
the information provided by HUD was false, at which time he rescinded his
agreement to retire.

130.) Defendant took materially ashge action against plaintiff that would

dissuade a reasonable worker from making or supporting a charge of
discrimination when it gave him false information about Ms. Hoban-Msore’
impending disciplinary decision and the effect that a removal for miscondu
would have on his retirement benefits, and pressured him to make an immediate
decision to retirdefore the decision was issued.

Proposed Am. Compl., ECF No. 249127-30. In addition, Plaintiff’'s proposed amended
complaint includes a new generalkegiation, outside of the context of the specific claims

delineated, which mirrors the aforementioned allegations:



13.) HUD'’s Office of General Counsel (OGC) was involved in the disciplinary
process involving Dr. Jones, including by reviewing the proposahntave Dr.

Jones before it was issued, reviewing Dr. Joweigten reply, becoming familiar

with the substance of Dr. Jonesal replies, and advising each of the deciding
officials. When OGC learned that the third deciding official had decidedstgai
terminating Dr. Jones, it immediately orchestrated an attempt to coerce Br. Jone
into resigning by knowingly giving him false information and suggesting that
only by retiring could he beompletely clearedf any wrong doing. Dr. Jones
agreed to retire lbere learning that the information provided by HUD was false
and rescinding his agreement.

Id. § 13.

In short, Plaintiff claims that the agency provided false information suggéa)itigat
Hoban-Moore’s decision was imminent and (b) that he would have to retire in order to ensure
that he would not lose his retirement savings. As a result, Plaintiff began tlesgpaic
completing the paperwork in order to voluntariggire* Plaintiff then abandoned this process
after obtaining more accurate informati@garding the impact of a potential termination on his
retirement benefits.

Plaintiff characterizes representatives of the Department of Housingraad
Development asthreatening'that he would be terminated and that he would lose his retirement
savings if he did not retire voluntarilgeePl.s Rely at §“Plaintiff has alleged that he was
fraudulently threatened with being terminated for misconduct and losing hesrretit benefits
unless he immediately retired or resigned. Hpwever, this is not &ir characterization of the
allegations in the proposed amended complaint. As noted above, the actual allegaticiaseonly s

that the agency provided false information regarding the Hoban-Moore’s foitigcdetision

4 Plaintiff argues that the Cowshould not resolve factual disputes at this stage of the
proceedings. The Court agrees that it is prudent not to descend into the factgalentaded in
assessing the materials attached by the parties and their various argunaedisg¢igose
materids. Accordingly, the Court will not consider materials outside of the proposed athend
complaint inresolving the pending motion, which requires determining whether the proposed
amended complaint would fail to state a claim.
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and false information regarding thiimate objectiveconsequences of being terminat8de
Proposed Am. Compl. {1 13, 128. That is, the proposed amended complaint alleigkesnitit
was provided false information, allegedly knowingly, regarding the outcome oifngng
proceedings and the ramifications of those proceedings. The purpibnteak “is actually a
characterizatioly HUD employeesf objective information, albeit information that turned out
to be incorrect, not in any way thfeat to take action against PlaintifEf. THREAT, Blacks

Law Dictionary (10th ed. 2014)JA communicated intent to inflict harm or loss on another or on
another's property, esp. one that might diminish a person's freedom to act vglontaith

lawful consent; a declaration, express or implied, of an intent to inflict lossroopanothéd).
Moreover, the information provided by HUD employeegarding any impadaif terminationon
his retirement benefits was verifiable through other sources, and Pldintiftely resolved the
guestions he had regarding these factual issues.

The Court concludes that these actions do not constitute a materially adviers¢éhatt
can serve as the basis for a retaliation claim. As the Court noted in resbkikigtion for
Judgment on the PleadingR] long line of cases from this Circuit and others have held that
threats, revoked disciplinary plans, and other such ultimately unconsummated aetioois a
materially adverse fqourposes of retaliation clainidvicNair v. D.C, 903 F. Supp. 2d 71, 75-76
(D.D.C. 2012)citing cases)see alsdaloch v. Kempthorné50 F.3d 1191, 1199 (D.C. Cir.
2008) proposedsuspension not materially adverse action). That is, actiongthéd have been
materially adverse actioisconsummated were not materially adverse actions because they
wereneverultimately consummated. So, too, here. Plaintiff was not, in fact coerced intagretir
with the attendant actual consequences. Plaintiff was only coerced into hesgafoerhaps

anxiously—the ramifications of a termation, engaging in the thought process of considering



whether to retire, and beginning to fill out retirement paperwork. While perhapsinatudie,
those actions do not rise to the level that would “ ‘dissupdegasonable worker from making
or supporting a charge of discrimination Bfidgeforth 721 F.3dat 663 (citation omitted)?

Notably, Plaintiff never alleges that the agency threatened to take sometiolsry
action if Plaintiff failed to retire voluntarily. Instead, Plaintiff simply alletjest the agency
presented falsmformation as to the objective consequences of Plastifffmatechoice. While
Plaintiff alleges that this information was incorrect, he never claims that theyatpeeatened to
harm him in any way. Moreover, because the agency simply was providing informatiomhabout
consequences of retiremendtbeit allegedly false informatienrit was possible for Plaintiff to
verify that information through additional research, as he ultimate)yodfdre making any
definitive deerminatiors regardinghis retirement plans.

Accordingly, the Court concludes that the allegations pertaining to the purported
conspiracy to induce Plaintifb retiredo not rise to the level of a materially adverse action
because it would not ‘dissuade] a reasonable worker from making or supporting a charge of
discrimination.” Bridgeforth 721 F.3cat663 (citation omitted). Because the purported

conspiracy does not qualify as a material adverse action, the addition of thigalmtior

5 Because of the posture oktpending motion, the Court does not consider materials outside of
the four corners of the proposed amended complaint in determining whether the proposed
amendment is futile. Plaintiff has availed himself of the opportunity to proposeedach
complaintin light of the Court’s previous decision in this case, and the Court holds Plaintiff to
the allegations that he chose to include in his proposed amended complaint. Theeefooerth

will not canvass the record more broadly, or attempt to resolvedtimfassues raised by the
parties, to determine whether the proposed amended complaint is futile. But inee@ diurt

were toreview material in the record identified by Plaintiffiwvould not alter the Coud’

conclusion that the purported conspiracy isanotaterially adverse action. Specifically, because
the standardor materially adverse actions is an objective dHaintiff's description of his own
subjective reactiacannot transform the purported conspiracy into a materially adverse action.
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claim woul be futile. Therefore, the amendment of the comptaiatiow this new claim is not

warranted.

B. Additional Allegationsin Support of Dismissed Retaliation Claim

Before asses®y Plaintiff’'s proposal to add additional allegations in suppothef
retaliaton claim that was previously dismissed with prejudice, it is useful to reiteiafly ltine
factual contexfor this claim As a result of charges against him, a HUD official proposed to
terminate Plaintifls employmentJones 2016 WL 777917, at *3. Ulhately, the HUD
decisionmaker, Patricia Hobdroore determined that terminating Plairisfemployment was
not warrantedld. Instead, Plaintiff was suspended for five days and reassigned to work in a
separate HUD divisiothan the one in which he previly worked Id.

To the extent that the retaliation claim in the origi@amplaintwas based on Plaintiff’
five-day suspension and reassignmetite only materially adverse action identified as the basis
for that claim—the Court dismissed with prejuditee claim becausePlaintiff ha[d] not
plausibly alleged that retaliation for his protected activity was thédowtause of his suspension
and reassignmeiitld. at *12. Plaintiff now seeks to adewallegations regarding causation in
anattempt to showthat the claim should be reinstated as to the five-day suspension and
reassignmeniThe Court concludes that the new allegations do not provide a basis for allowing
the proposed amendmenthkat is,for reinstating the retaliation claim as to the foley
suspension and reassignment.

In the original @mplaint,Plaintiff alleged that HobaMoore had tletermined that
HUD’s charges were unsubstantiated and that Dr. Jones had to be restored to active duty and
reinstated in a suitable positiohy “[ n]o later than November of 2011.” Compl. § 74. Plaintiff

also previously allegethat “[ijn November of 2011, HUD notified Dr. Jones that Ms. Hoban-
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Moore was about to issue a decision and that Dr. Jones should consider retiring argesigni
before she did.ld.  76. The Court recognized this series of evaets,Jone2016 WL

777917, at 3. Nonetheless, as a result of a thorough analysis of the entire series sf event
surrounding the onlgualifying adverse action at issue—the five-day suspension and
reassignmentthe Court concluded that Plaintiff had not plausibly alleged a causal connection
between Plaintifls protected activity and that adverse acti®ee idat *10-*12. There is no

need to repeat that analysis here, &edQourt fully incorporatei$ into this Memorandum

Opinion and Order.

Plaintiff argues that the additional allegations show that the timeline of events that
occurred in 2011 support an inference of causation regarding the suspension and reassignm
Plaintiff also argueshat the additional allegations in the proposed amended complaint show a
link betweerPlaintiff's protected activity, HobaMoore, and the allegedly false retirement
information that Plaintiff received fromtherHUD officials. SeePl.'s Mot. at 14-15The Court
agrees with Defendant that these additional allegations provide no basis tloeaeurts
previous conclusion thatwas proper to dismiss the retaliation claim, as to the suspension and
reassignmentecause of the failure to plausibly allegrisationThe Court first turns to
Plaintiff’s argumentegarding the timeline of events, followed by his argument regarding links
betweenrhis protected activity, Hoban-Moore, and the retirement information thatkaed.

With respect to Plaintif§ argument regarding the timelioé events underlyinthe
retaliation claim, little discussion is necessary. Despite Plagnt&éhdentious suggestions to the
contrary, the additional allegations regarding the timelinenatlsingto the information that as
before the Court in resolving Motion for Judgment on Pleadings, which addtbeseigjinal

Complaint.The Court has already carefully considered that information in light of the aplplic
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legal standardsSee Jone2016 WL 777917, at *10-*12Accordingly, for the reasons stated at
length in the Court’'s Memorandum Opinion resolving the Motion for Judgment omethirig)s
and incorporated here in full, these additional allegations cannot rescue the propasgedam
complaint from futility.See d. Because the supposedly new allegations about the timeline add
nothingto theallegations in the origindlomplaint, theamendedetaliation claim would still fail
for the same reassthat itfailed when the Court evaluated the originar@plaint.

With respect to Plaintif6 argument that the new allegations show a connection between
Plaintiff's EEO activity, Hoban-Moore, and the retirement informatiatPlaintiff received,
this argument fails because the new allegations prawt@ngbeyond the aginal Complaint
thatshowsthat the EEO activity caused thee-day suspension and reassignmArcomparison
of the original Complaint and the proposed Amended Complaint is instrusgeegenerally
First Amended Complaint (Redline/Stribait Version) ECF No. 25-1. Tie gravamen of the
additional allegations in connection with this retaliation claim is the allegation that meshbers
theHUD Office of General Counsel were aware that, in Novernb2011, Hoban-Moore had
alreadydetermined hovghewould ultimately resolve the proceedings against Plair§iéePl. s
Oppn (citing Proposedm. Compl. 1 13, 73-81). However, these additional allegations do not
in any way support an inference that PlairgifEEO activitycausedHoban-Moore’s decision to
impose a fivedaysuspension and reassignment. Taking the allegations aattrnestthey
support an inference that the Plaintiff's EEO activity, combined with knowledgelusrH
Moore’s pending decision, contributed to the alleged conspiracy by the Gfffiaeneral
Counsel to induc®laintiff into retiring.But the allegationg no way show the reversehat the
Office of General Counsslknowledge of Hoban-Moore’s plans and/or its role in the

dissemination of falseetirementinformation to PlaintiffcausedHobanrMoorées decision.
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Accordingly, kecause HobaMoore’s decision is the onlydverse actiostill at issue in

conrection with this retaliation claim, the proposed additional allegatalul nothing to the

viability of that claim.This retaliation @im is no more viable than it was when the Court
resolved the Motion for Judgment on the Pleadingsnidsing the retaliation claim in all
respectsThat is,becausehe additionabllegatiors do not ad@nythingmaterialregarding
connections betwedrlaintiff's EEO activity and the adverse action at issue (the suspension and
reassignment)eyond theallegationsencompasseuh the original Complainthe amended

retaliation claimwould fail for the same reasethat itfailed when the Court evaluatede

original Complaint.

In sum, none of the additional allegations allow an inference that PlaiHO activity
caused HobaiMoore’s decision to impose a five-day suspension and reassignrhergfore,
there is no reason to disturb the Cayprior conclusion that “Plaintiff ha[d] not plausibly
alleged that retaliation for his protected activity was thef@mutause ohis suspension and
reassignmerit.Jones 2016 WL 777917 at *1As a resultthe Court concludes that the
proposed amendment to théal@tion claim regarding thigve-daysuspension and reassignment
is futile, andthere is no basis to reinstate the retaliation claim as to thediysuspension and

reassignment.

In sum, because all of the proposed amendments to the complaint would be futile, and
because Plaintiff has provided no basis to alter its prior decision to dismissatreion claim,

the Court denies, in all resped®aintiff's Motion for Leave to Amend Complaint.

V. CONCLUSION and ORDER

For the foregoing reasonsjs herebyODRDERED that Plaintiffs [24] Motion for Leave
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to Amend Complaint is DENIED.

It is furtherORDERED that Defendars [33] Motion for Leave to File Surreply is
DENIED.

It is furtherORDERED that Plaintiffs [37] Motion to Strike Surreply is DERID AS
MOOT.

As Defendant has already filed an Answer to the Compkai@tCourt will set a date for

an Initial Scheduling Conference by a separate Order.

Dated:August11, 2016
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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