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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUNDAY IYOHA, ))
Plaintiff, : )
V. )) Civil Action No. 15-324RBW)
ARCHITECT OF THE CAPITOL, ))
Defendant. ))

)
MEMORANDUM OPINION

The plaintiff, Sunday lyoha, brings this civil action against the defendanfrtthitect of
the Capitol(the “Architect”), asserting claims of discriminatigretaliation and hostile work
environment in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e-2 to -7
(2012)(“Title VII”), as applied to Congressional agencies like Alrehitectthrough the
Congressional Accountability Act, 2 U.S.C. § 1408 (20133eComplaint (“Compl.”) 11 1, 52—
58. Specifically, the plaintiff alleges that tAechitectunlawfully discriminated against hion
the basis of hisace anchational origin andetaliated against him f@ngaging imprior protected
activity by not seledng himfor asupervisor position on two separate occasi@ezid. 42—
50; see als®upplemental Complaint Pursuant to Rule 15(d) (“Suppl. Conf].13-20.
Currently before the Court athe Defendant’s Motion for Summary Judgment (“Def.’s Mot.”)
and the Plaintiff’'s Motion for Oral Argument on Defendant’s Motion for Summadghent or
for Leave to File a S{4jreply (“Pl.’s Mot.”). Upon careful consideration of the pasdi

submissiong,the Court concludes for the reasons set forth bétanit mustdeny the plaintiff's

! In addition to the filings previously identified, the Court considereddheviing submissions in reaching its
decision: (1) the defendant’s Memorandum of Points & Authorities pp&u of Defendant’s Motion for Summary
(continued . . .)
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motion for oral argument and grant the defendant’s mdtosummary judgment.
l. BACKGROUND

The plaintiff, who “is black and of Nigerian descent,” Compl. aisla current employee
of the Architecin theProject Managemerranch of the Information Technology Department
(the “Department”)seeid. 11 4,8, 22, which, during the relevant time frame, “was led by Chief
Information Officer Jay Wiegmany’ Def.’s Mem. at 2and Angela Clark, the Deputy Chief
Information Officer,seeid. Between 2008 and October 4, 2012, the plaintiff workexhas
Information Technology Help Desk ManagseeCompl.| 8 see alsd’l.’s Facts | ,landon
Ocober 5, 2012, Wiegmann and Cladassignedhe plaintiff“to a Project Management
[p]osition under the Project Management Branch,” Pl.’s Fat$2] 14, as part @f
“reorganz[ation of] the Help Desk and other IT support functidrzompl.§ 19 As a result of
thisreassignmenfind because of various discriminatory remarks purportedly made by
Wiegmann and ClarlseePl.’s Factd][12—-18,25-48 (discussing negative remarks about
individuals who speak with accents such as the plaintiff), the plaintiff, in Februaryf28d 3
complaint withthe Office of Compliancegrimarily challengindhis reassignmengeeCompl.

9 27 see alsdl.'s FactsY 15

On June 7, 2013, a &engofficer “conclude[d]that[the] plaintiff [was] entitled to
judgment on [hisElaim of discrimination based on national origin resulting” fritv@ Help Dsk

Manager position. Pl.’s Opp’gxhibit (“Ex.”) 8 (Office of Compliance Final Order (*OOC

(.. . continued)

Judgment (“Def.’s Mem.”); (2) thBefendant’s Statement of Material Facts as to Which Tiselk® Genuine Issue
(“Def.’s Facts”) (3) the Plaintiff's Opposition to Summary Judgment (“Pl.’s Opp’n”);tt¥) Corrected Plaintiff's
Local Rule 7(h)(1) Statement of Material Facts Showing Genuine IBkeEssary to Be Litigated (“Pl.’s Facts”);
(5) the Plaintiffs Local Rule 7(h)(1) Response to Defendant’s Statement of Materialté&¢kich Defendant
Claim[]s There $ No Genuine Issue (“Pl.’séRp.”); (6)the Reply in Support of Defendant’'s Motion for Summary
Judgment (“Def.’s Reply”); (7) the Defendant’s Opposition to Piffimt\otion for Oral Argument or for Leave to
File a Sufreply (“Def.’s Opp’'n”); and (8the Reply to Plaintiff's Motionfor Oral Argument or, in the Alternative,
for Leave to File a Sureply (“Pl.’s Reply”).



Final Order”) at 2 Specifically, the hearing officer concluded that the record indicated that the
reorganization “was [not] an established plan at all, other than to move those witln foreig
accents to less custordacing positions.”ld., Ex. 8 (OOC Final Order) at 30 (footnote

omitted);see alsad., Ex. 8 (OOC Final Order) at 26 (nagi that several withesses “testified that

they heard Wiegmann repeatedly make disparaging comments aloud in maé@ttigag
employees with foreign accents”Based on this finding, the hearing officer awarded the
plaintiff $30,000 in compensatory damag&eeid., Ex. 8 (OOC Final Order) at 37. On July 30,
2014, upon the Architect’s petition for a review of the hearing officer’s decision, thid Bba
Directas of theOffice of Compliance “affirm[ed] the [h]earing [o]fficerfsxding of national
origin discrimination.” Id., Ex. 21 (Office of Compliance Decision of the Board of Directors
(“BOD Decision”)) at 1

Subsequently, in 2014 plaintiffappliedand interviewedor the Branch Chief position
in theDepartment’Production Management BrancBeeDef.’s Facts | 2see alsd’l.’s Resp
1 2 (not disputing this fact)This Branch Chief was “responsible for [Architeatide support of
server and network infrastructure as well as desktop and mobile endpoints, incladirzgieg
and introducing new hardware, software, and technologies.” Pl.’s Opp’n, Ex. 46 (Vacancy
Announcement) & (listing primary duties). Clark was the selecting official for the position,
and she designatégbrself,Wiegmann, Peggy Hernandez, and Luis Rosario as panelists who
would participate in the interview procesSeePl.’s Facts 1 1698. The plaintiffwas not
selectedfor this position, geDef.’s Facts § 3seealsoPl.’s Resp. 1 3 (not disputing this fact)
rather, Clark selected Teddy Tseng, who “is Taiwanese and speaks with ari 8aféatFacts

1 4;see alsd’l.’'s Resp. T 4 (noting that Tsenzpfnes from[ ] Taiwan” and not disputing that he

speaks with an accent)n 2015, the plaintiff applied and interviewadain for the same



position. SeeDef.’s Facts | 8see alsd’l.’'s Resp. T 8 (not disputing this fact). For this
selection, Clark rema@ad the selecting official, but she divided the interview process into two
rounds. SeeDef.’s Facts { 9see alsd’l.’s Resp. 1 9(h) (not disputing this facglark
designated herself, Hernandez, Billy Louis, Lynn Marino, and Gus Kotting as tHestsdoe
the first round of interviewsSeeDef.’s Facts  9; Pl.’s Respl -9 (not disputing thedacts).
The plaintiffwasnot selected tgroceed to the second round of interviews because each of the
panelists scored him lower than the top three candidates, one of whom spoke with anSsecent.
Def.’s Facts {1 9—10;see alsd’l.’s Resp. 1 9—-10 (not disputing théeses).

On March 5, 2015, the plaintifiled this civil action, asserting that the Architect denied
him the Branch Chief position in 2014 “because of his race, national origin[gratbr
protected activity,Compl. I 53, and that Wiegmann’s and Clark’s alleged discriminatory
conduct constituted a hostile work environmaht§] 57. Thereafter, the plaintiff filed a
SupplementaComplaint, alleging the same claifnased on lsisecond norselectionby the
Architectin 2015. See generallpuppl. Compl. At a postiscovery status conference held on
November 2, 2016, the plaintidirally requested twoluntarily dismiss without prejudice his
claims of discrimination on the basis of his racel hostile work environmeas alleged in his
Complaint, which the Court grante@eeMin. Order (Nov. 3, 2016). The Architect then moved
for summary judgment on the grounds that the plaintiff “does not have sufficient a@uligr
evidence of [national origin] discrimination or retaliation to require a traadd therefore,
“summary judgment in its favbrs warranted. Def.’s Mem. dt The plaintiff opposethe
Architect’'s motion, and after briefing ahe Architect's motion was complete, the plaintiff filed
a Motion for Oral Argument on Defendant’s Motion for Summary Judgment or for Leavle to F

a Suf-]reply. See generall¥?l.’s Mot. This opinion resolves tise maions.



Il. STANDARDS OFREVIEW
A. Motion for Oral Argument/ Leave to File a Surreply
It is within the “sole discretion of the [C]ourt” whether to allow an oral argument on a

motion for summary judgment. Spark v. Catholic Univ. of Am., 510 F.2d 1277, 1280 (D.C. Cir.

1975);seel CvR7(f). Generally, acourt will grant a motion for oral argumemtly if it requires
further evidence or extrapolation to reach a decision on the issue befoee 8pe8k 510 F.2d
at 1280 (finding that granting the plaintiff's motion for oral argument would not have “prdduc
any further evidence to enable the District Court to find federal jurisdigtion”

Furthermore, @ourt will grant a motion for leave to file a suaply if “the party making
the motionwould be unable to contest matters presented to the court for the first time in the

opposing party’s reply.”_Lewis v. Rumsfeld, 154 F. Supp. 2d 56, 61 (D.D.C. Z¥Hso

BenKotel v. Howard Univ., 319 F.3d 532, 536 (D.C. Cir. 200B).any event, lthough

“sur-]replies are generally disfavoredkifafi v. Hilton Hotels Ret. Plan736 F. Supp. 2d 64, 69

(D.D.C. 2010)aff'd, 701 F.3d 718 (D.C. Cir. 2012), “[t]he decision to grant or deny leave to file

a surreply is committed to the sound discretion of the Court,” Lu v. Lezell, 45 F. Supp. 3d 86,

91 (D.D.C. 2014).If new arguments appear for the first time in a movant’s reply, gralgavg

to file a sufreply is appropriateSeeFlynn v. Veazey Constr. Corp., 310 F. Supp. 2d 186, 189

(D.D.C. 2004. But, such arguments “mulsetruly new.” United Satesex rel. Pogue v.

Diabetes Treatment Ctref Am., Inc., 238 F. Supp. 2d 270, 277 (D.D.C. 2002). “Simply put, a

sur[-]reply is not a vehicle for rehashing arguments that have already besharadsbriefed by

the parties.Were that not true, briefing would become an endless pursuit.” Crummey v. Soc.

Sec. Admin., 794 F. Supp. 2d 46, 63 (D.D.C. 20aff)d, No. 11-5231, 2012 WL 556317 (D.C.

Cir. Feb. 6, 2012).



B. Motion for Summary Judgment

Before granting anotionfor summaryudgment pursuarid Federal Rule of Civil
Produce 56, a court must find that “there is no genuine dispute as to any mateaiad! fle
movant is entitled to judgment as a matter of lafved. R. Civ. P. 56(a)*A fact is material if it
‘might affect the outcome of the suit under the governing law,” and a dispute abotgtriaima
fact is genuine ‘if the evidence is such that a reasopay€ould return a welict for the

nonmoving party.” Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 2008) (quoting Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986)).

When ruling on anotionfor summaryjudgment, “[tjhe evidence of the non-movant is to
be believed, and all justifiable grfences are to be drawn in fasor.” Anderson, 477 U.S. at
255 (citation omitted). “Credibility determinations, the weighing of the evielegied the
drawing of legitimate inferences from the facts arg jundions, not those of a judge . . . ruling
on amotionfor summaryjudgment . . . .”Id. The movant has the burden of demonstrating the
absence of a genuine issue of material fact and that thmmaweimg party “fail[ed] to make a
showing sufficiento establish the existence of an element essential to that party's case, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).
In responding to aummaryudgmentmotion the non-moving party “must do more than

simply show that there is some metaphysical doubt as to the materidl fdetsushita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordingly, the non-moving party

must not rely onrhere allegations or detd],] . . . but . . must set forth specific facts showing
that there [are] genuine issue[s] for triakhderson, 477 U.S. at 248 (second omission in

original) (citation and internal quotation marks omittelfloreover, “[tlhe mere existence of a



scirtilla of evidence in support of the [non-moving party’s] posifishinsufficient” to
withstand anotionfor summaryudgment but rather “there must be [some] evidence on which
the jury could reasonably find for the [non-moyjantid. at 252.
1. ANALYSIS

A. The Plaintiff's Requestfor Oral Argument or for Leave to File a Sur-reply

The plaintiff“requeds] oral argumento assist the Court in identifying the numerous
instances in which the Architettn its reply in support of its motion, “has either prompted the
Court to apply inferences in its own favor, mischaracterized the record, or areshbond to
the substance of [his] factual and legal arguments.” Pl.’s Repl{aasérting that oral argument
would promote judicial economyHowever, he Courtdoes not find that oral argument is
warranted, as “[n]Jo showing has been made that an oral hearing would . . . Qradydarther
evidence to enable the . . . Court to” resolve the Architect’s motion for summarygondgm
Spark 510 F.2d at 1280. The plaintiff had ample opportunity, in the form of his opposition, to
respondo the Architect’'s summary judgment motiand arguaevhy the notion should not be
granted. Andthe Court is able to resolve the motioaisedsolelyon the submissioraready
sulmitted to it which the plaintiff acknowledgesseePl.’s Reply at 1 (“[The p]laintiff agrees
that the Court is more than capable of identifying all of the deficiencies in thei{éat’s]
Reply Brief.”). Thereforethe Courtdeniesthis aspect of the plaintiff's motion for oral
argument.

Moreover, in terms of filing surreply, he plaintiffhasnot identifed any issues that

were raised for the first time in tiechitects reply. SeeRobinson v. Detroit News, Inc., 211 F.

Supp. 2d 101, 113 (D.D.C. 2002) (denying a motion foreply “becausehe proposed

sur[-]Jreply merely reiterate[d] arguments already made and [did] not add g ytéw”)



Rather the plaintiff requestieave to file a sureply due tahe Architects failure to respond to
his statement of material facésmdthe Architect’sreliance on inferences applied in its favor.”
Pl.’s Mot. at 1. Additionallythe plaintiff “wishesto have the opportunity to address [the
Architect’s misstatement ofecord evidencé. Id. at 2. But, none ahese reasons serve as a

basis for granting a motion for leave to file a-seply. SeeNix El v. Williams, 174 F. Supp. 3d

87,92 (D.D.C. 2016) (“The purpose of a sjigply is toenable the nomovant to contds
matters presenteaif the first time in the opposing party’s reply. A sur[-]Jreply may not be used
simply to correct an ‘alleged mischaracterization,’ or to reiterate argaragaady made.”
(citations omitted)).Thus,becausehe plaintiff fails to identify new issues s&d in the
Architect’s reply, the Court deesthe plaintiff'srequest for leave to file a steply.
B. The Plaintiff’s Title VII Claims

1. Discrimination Based on National Origin

Title VII protects federal employees from discrimination on the basis ofiatooigin,
in addition to otheprotected classes of federal employegse42 U.S.C. § 20004-6(a) (2012).
In the absence of direct evidence of discrimination, as is the situation hans, afa
employment discrimination undé&itle VII are analyzednder the thregart framework

of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Jackson v. Gonzales, 496 F.3d

703, 706 (D.C. Cir. 2007). Under this framework, the plaintiff bears the initial burden of
establishing a prima facie case of discriation by providing proof of “(1) membership in a
protected group; (2) qualification for the job in question; (3) an adverse employetient and

(4) circumstances that support an inference of discriminatiSwierkiewicz v. Sorema N.A.

534 U.S. 506, 510 (2002itations omitted).If the plaintiff establishes a prima facie case,

“[t]he burden then must shift to the employer to articulate some legitimate, nondistargin



reason for the [adverse employment action].” McDonnell Douglas, 411 U.S. at 802. However,

once the employer offers a legitimate, nondiscriminatory justification for its action

“the McDonnell Douglasramework—with its presumptions and burdens—disappears, and the

sole remaining issue is discriminatigel non.”Jackson496 F.3d at 707 (citation and quotation

marks omitted).Thus, after the employer makes such a showing, “the plaintiff must prove that a
reasonable jury could infer that the employer’s given explanation was prétaxdudat this
pretext shielded discriminatory me#s.” 1d. (citationomitted).

Here, the Architect hagsserted a legitimataondiscriminatoryreason for th@laintiff’s
two nonselectionsthat the applicants selectedére independently determined to be better
qualified than [the plaintiff] by everganelist wio interviewed them.” Def.’s Menat 1;seeid.
at 13-14 (showing tabulations of score sheet results for the plaintiff versus other canfdidate
the2014 nonselection)id. at 19-20 (showing a tabulation of score sheet resulth&plaintiff
versus other candidates for the 2015 selection) see alsdef.’s Mot.,Ex. 24 (Collection of
Score Sheets for the selecteelseng (2014))id., Ex. 25 (Collection of Score Sheets foe
plaintiff (2014));.id., Ex. 33 (Collection of S@Sheets for the plainti{2015));id., Ex. 34
(Collection of Score Sheets ftire selectee— Block (2015)). Thudhecause the defendant has
asserted a legitimate, naliscriminatory reasofor the plaintiff's nonselectionsthe Court must
determine if‘the [plaintiff] [has] produced sufficient evidence for a reasonable jury to find that
the [defendant’s] asserted non-discriminatory reason was not the actual readwt Hrel t

[defendantjntentionally dscriminated against the [plaintif@in the basis of . [his] national

origin[.]” Bradyv. Office of Sergeant at Arm§20 F.3d 490, 494 (D.C. Cir. 2008)o make

this showingthe plaintiffmay prodwce evidence ifany combination of (1) evidence

establishing [his] prima facie case; (2) evidence [he] presents to attackplwyer’s proffered



explanation for its actions; and (3) any further evidence of discrimina@mily be available
to [him], such as independent evidence of discriminatory statements or attitudes ahdhe pa

the employer.”Holcomb v. Powell, 433 F.3d 889, 897 (D.C. Cir. 2006).

In this case, e plaintiff does nopresent evidence that he was more qualified than the
candidates selectedrfthe Branch Chief positions gither2014or 2015. SeePl.’s Opp’n at 21
n.5 (‘The Architect argues that [the plaintiff] cannot show that he was substabgéler
gualified than the selected candidates, but [the plaintiff] is not attempting tolpsos@se under
that route.”) Rather, the plaintifirimarily presents evidence of discriminatory animus through
disparaging remarksurportedly made by officials involved in the nselection decisi®s)see
id. at 12-21, and &vidence that the selection process masipulated to avoid hiring him,” id.
at 21n.5(asserting that both selection processes were “inhgrentfhir to him”) see als®ka

v. Wash. Hosp. Ctr., 156 F.3d 1284, 1295 (D.C. Cir. 1998) (“A plaintiff attgckin

gualificationsbased explanation is of course not limited to comparing his qualificationstagains
those of the successful candidate[s]. The plaintiff can instead seek to exposkwthar the
employer’s explanation.”)The plaintiff alscallegesthat the hiring of Tseng in 2014 and the
advancement of one candidate who spoke with an accent in 2015 wag’@dpionce&
discriminatory animusseePl.’s Opp’n at 41, and th#tere areadverse inferencedbat can be
drawnagainst the Architecdh his favor,seeid. at 44. heCourtwill addressn turn each othe
plaintiff’ s proffers of evidencdhat according to himgemonstrasthat the Architect’s
gualificationsbased explanatiofor his nonselectionss pretext

a. Evidence of Discriminatory Animus Through Disparaging Remarks

Initially, to demonstrate thahe Architect’s qualificationdased explanations are not the

true reasons for his naelections irboth 2014 and 2015, and that tivegreactuallymotivated

10



by discriminatory animus based on his national origin, the plaintiff identifies aeruoh
disparaging remarkallegedlymade by various officials involved in the non-selection decisions.
SeePl.’s Opp’n at 13-21Specifically, the plaintiffelies oncommentgurportedlymade by
Wiegmann Clark, and Peggy Hernandez in 20Egjardingpeople with accents in the
Departmentspecifically,“the need for people in the [Department] to speak clearly in Efglish
and derogatory comments about people in the [Department] being from differentesotdi.

at 13 see alsad. at 15(claiming that “three out of the four panelists from the first selection had
made direct statements indicating their discriminatomnasa against people who spoke with
strong foreign accents”)d. at 16 (contending that two individuals in each interwieund for

the 2015selection “had made direct statements of animus about people with accéhts”)
plaintiff also asserts thaih 2011, Wiegmanrrequested that the plainti@frain fromgiving him
“in-person briefings on the Help Desk performance . . . because ([Wiegmanrddrlaercould

not understand [the plaintiff] whdthe plaintiff] spoke,” id. at 13and that Clark “stat[edhat

she would not have interviewed [the plaintiff] for the position (during either of the two
selections) but for the fact that she was required to do so by [the Archifeagshnel rule,” id.

at 142

2 The plaintiff asserts that these allegedly disparaging comments areedidiEice of national origin
discrimination. SeePl.’'s Opp’n at 13. However, “[t]he gerad rule is that ‘stray remarkd,e., comments that are
not tied to the alleged adverse employment action, ‘might be probativ&cdfrdnation, but are not sufficient as
direct evidence of discrimination.” _Harris v. Wamkut Servs., Inc648 F. Supp. 2d 53, 62 (D.D.C. 2009)
(quotinglsse v. Am. Univ, 540 F. Supp. 2d 9, 30 (D.D.C. 2008)). Therefore, because the majoritgef the
commens were purportedly made two thiree years prior to the challenged adverse employment aatidritius
are not tiel to those actions, they cannot serve as direct evidence of discriminatitimeriore, although Clark’s
purportedcomment that she would not have interviewed the plaintiff had it not bedrefArchitect’s policy has
some relationship tthe adversermaployment actions, it also is not direct evidence of discrimination. The €our
concludes primarily because, contrary to the plaintiff's interpretati@iark’s commentseePl.’s Opp’n at 14,
Clarkrepresered thatwhatsheactually said was that skeould not have interviewed the plaintiff based on what
she knew about his experience and résumé and the skills she wag fookira candidatsuch as “handsen
network administration experience, the background in network infaste, the managemeuitthe IT team
experience, and operating systems, server management, [and] systeagement.” Pl.’s Opp’n, Ex. 2 (Clark’s
Deposition Transcript) at 13@0. All of which have nothing to do with the plaintiff's national origim any event,
(continued . . .)

11



A plaintiff may “avoid summary judgment lpresenting . . . evidence, direct or
circumstantial, that permits an inference of discrimination. Examples of guignee include
discriminatory statements by the employer, or other attitudes suggestingitierdeaker
harbors discriminatory animus.” Holcomb, 433 FaB899 (internal citations omitted)
However, the allegediscriminatory statements cannot include meteay remarksthat have

no bearing on thadversection being challengedvorris v. McCarthy 825 F.3d 658, 669

(D.C. Cir. 2016) (“[I]solated [disparaging] remark[s] unrelated to the ratssmmployment

decision [cannot], without more, permit a jury to infer discriminatiosé€g als&Gimms v. U.S.

Gov't Printing Office 87 F. Supp. 2d 7, 9 n.2 (D.D.C. 2000) (“[S]tray remarks,” even those

made by a supervisor, are insufficient to create a triable issue of drsationiwhere . . . they

are unrelated to an employment decision involving the plaintifiifyerefore, “[ijn order for [a
p]laintiff to establish discriminatory animus in an adverse employment decision . . . there mus
be a clear nexus between the ‘stray workplace rgsjadnd the adverse actifg).” Ajisefinni

v. KPMG LL.P., 17 F. Supp. 3d 28, 44 (D.D.C. 2014) (quotadekiristcs v. CTF Hotel

Magmt. Corp., 958 F. Supp. 641, 666 (D.D.C. 1997)). This nexus can be demonstrdted “if
remarls] wlere] made by an individual with the power to influence [pflaintiff's
[non-selections], and the remdsk w[ere] temporally close in time to tHaon-selections]. Id.

For several reason$d plaintiff's evidence of disparaging commealtsgedlymade by
Wiegmann, Clark, and Hernandez in 204€ePl.’s Opp’n at 12-21, is not sufficient to show
that the Architect’s qualificationAsased explanation etext or that the plaintiff's

non-selections in 2014 and 2015 were actually motivated by discriminatory animus. nCiantra

(. . . continued)

Clark’'s comment does not “show[ [déscriminatory motiveon its facé or prove discriminationWithout any need
of an inferencé Bhatnagar v. Sunrise Senior Living, In835 F. Supp. 2d 1, 6 (D.D.C. 2013) (quotiayis v.
Ashcroft 355 F. Supp. 2d 330, 340 n.2 (D.D.C. 2005) (emphasis in original)).

12



the plaintiff's positionseePl.’s Opp’n at 15, these alleged disparaging commaotgpteds
true as requiredt this stage of litigatiorseeAnderson, 477 U.S. at 2580 not facially give rise
to an inference of national original discriminatidRather, these commergaggest that
Wiegmannand Clark sought to address concerns regarding effective communigdhionthe
Department, which, as the Architexdrrectlynotesis a legitimate concerpy an employer
assessing a skill reasonably related to an employee’s job perfori&embef.’s Reply at 6

(citing cases)see alsd-ragante v. Cit® Cty. of Honoluly 888 F.2d 591, 596—-97 (9th Cir.

1989) (“An adverse employment decision may be predicated upon an individual’s abeartw
but only when—i interferes materially with job performance. There is nothing imprapeut
an employer making amonestassessment of the oral communications skills of a candidate for a
job when such skills are reasonably related to job performance.” (emphasgnald(citing
Equal Employment Opportunity CommissioieEOC’) Compliance Manual (CCH) 4035 at
3877-78 (1986))).

In any eventthe plaintiff mischaracterizebe conterg ofseveral of these alleged
discriminatory comment® demonstrate ambiguity and what he perceigediscriminatory
animus. For instancehe plaintiff states that.ynn Marino testified that both Wiegmann and
Clark made comments about peopliéhvaccents in [the Departmeh@nd that she “testified that

she had conversations in which Wiegmann and Clark spoke about people whErsglesdkas a

3 At various points, the plaintiff asserts that “no . . . communicationisigms existed” in the Departmergee, e.g.
Pl.’s Opp’n at 1314 (citing Pl.’s Facts {1 281). The Court is perplexed as to how this allegation has any merit,
given that the plaintiff proffers to the Court as evidence of pretextaexamples of Wiegmann making allegyed
disparagingcomments while addressing communication problems in the Depart®eat.e.qg.Pl.'s Opp’n at 13
(discussing comments Wiegmann purportedly made at staff meetirsgdireggcommunication problems in the
Department). Even so, in Marino’s depositiahich the plaintiff cites as support for his position, she testified that
she “was [not] aware of specific[] help desk communication problems, thedVviegmann’'s comments were about
“communicating clearly with customersld., Ex. 19 (Marino’s Deposition Tragript) at 5556; see alsad., Ex. 19
(Marino’s Deposition Transcript) at 53:28:21 (noting that she did not hear Wiegmann make comments “about
people who speak with an accent” or about “people from different counwigsng on the help desk”).

13



Second laguage in the [Department].” Pl.’s Opp’n at 14 (citing to PIl.’s Facts § 30). Howeve
according to Marino’s deposition transcript, which the plaintiff cites for this pitopasMarino
actually stated that she “remember[s] making the comment thatiegm&hn and . . . Clark
were discussing communication problems among the [Department’s] ataffthat she had “a
discussion with the EEO investigators about the fact that there were people on the
[Department’s] staff who spoke English as a second lagggidd., Ex. 19 (Marino’s Deposition
Transcript) 73:2—74:8. Additionally, the plaintiff contends that Clark joined in several of
Wiegmann'’s “derogatory comments about people in [the Department] being fifenemti
countries.” Id. at 13 €iting Pl.’s Facts {1 2437). But, nothing in the record supports the
allegationthat Clark joined in any of the allegedly discriminatory comments purportedly made
by Wiegmann.SeePl.’s Facts {1 2437.

Nonethelessgven if these allegedly discriminatory commesudsld be perceived as

raising an inference afational origin discriminatiorseeBeaver v. McHugh840 F. Supp. 2d

161, 172 (D.D.C. 2012) (“It is certainly true that ‘accent’ and national origin are often
intertwined, and the Court is cognizant of the fact that some unethical empt@yeettempt to
conceal their discriminatory actions by referencing purported commumddifficulties caused

by an employee’s accent as the ‘official’ reason for an adesngpdoyment action.{citations
omitted), they nonetheless are not probative of discrimination in this case because they do not
have “a clear nexus” to the plaintiff's challenged +s&hectionsAjisefinni, 17 F. Supp. 3d at 44.
Although Clark was the uthatedecisioamaker regarding the plaintiff's nogelections,
Wiegmannand Hernandez served as interview panelists for both of the plaintiff'selections

and Clark relied upon their assessments of the interviewed candidates in thalsaggctios.

SeePl.’s Facts 11 102-08, 144-45, 17hefiefore Wiegmann and Hernandeze“individuals
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[who had] power to influence [the p]laintiff's [naselections] Ajisefinni, 17 F. Supp. 3d at 44.
However, theialleged disparaging comments occurred pwars before the plaintiff's first
non-selection in 2014eePl.’s Factsf[124—-39, and given thsignificantgapin time between
the alleged disparaging comments and thes®ectionsit cannot be plausibly said, without
more, that these alleged commesgntsrelated to the plaintiff’'s nogelectionsseeWang v.

Wash. Metro. Area Transit Auth., 206 F. Supp. 3d 46, 74 (D.D.C. 2016) (“Stray relanzkiks)

‘anytemporal or substantive relationship’the adverse employment action are not evidence of

disaiminatory intent.” (emphasis in original) (quotifgancis v. Pere2A70 F. Supp. 2d 48, 65

(D.D.C. 2013))).Instead, the comments appear to be related to the plaintiff's reassignment fro
the Department’s Help Desk 2012, which is not one of tlaelverse actions that the plaintiff
challenges in this cas&eePl.’s Opp’n at 16 (responding to the Architect’'s argument that the
allegedy disparaging commentsted by the plaintiff ar@on-probative stray remarks by stating
that “Clark and Wiegmann acted on their opinions by removing [the plaintiff] and otbers f
their positions in the Production Management Brang@# alsoid., Ex. 8 (OOC Final Decision)

at 26-30 (stating that the testimony of credible witnessgarding‘disparaging comments”

made by Wiegmann demonstrated evidence of discriminatory animus sufficieneiate an
inference of discrimination in the reassignment).

Despite acknowledging thiapse in time, the plaintiff contends that the “length of time is
not fatal to [hisjclaim because Wiegmann engaged in similar discriminatory conduct in early
2014, when he embarrassed [the plaintiff] by testing his iPhone’s voice recogyistem on
[the plaintiff], and then joked about it at a staff meeting,” and because “Clark telghV@nn
that she would not haweveninterviewed [the plaintiff] for the 2014 selection had she not been

required to do so by [Architect] regulationdd. at 18. he plaintiffalsoargues that
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because there was no discipline or trainengd— based ortheir testimony— no

moment of contrition [regarding their purported earlier conduleg,[Architect]

cannot claim that Clark and Wiegmann had some intervening ‘epiphany’ moment

between the time they ejected [him] from his Help Desk Manager positiaih@nd

time of the selections at issue in f@3omplaint.
Id.; see alsad. at 18-19 (“[T]he Architect has produced no evidence or argument to suggest that
bigotry only lasts two years.” (emphasis in originaljjowever, like the prior allegégd
discriminatory comments, these comments do not either establish abebweerthe plaintiff's
challenged adverse employment actions or craaiaference of discrimination. Regarding
Wiegmann'’s purported testing of the iPhone’s voice recognition system olaithtéfpthis
action allegedly transpired several months prior to the first adverse engslbgintionseeid.,
Ex. 3 (lyoha Dep.at 110:2-111:1 (noting that this incident occurred ‘ggije 2014 early on”);
see alsad. at 7 (noting that Tseng was sekxtfor the position in August 2014). And, even if
this action “could lead aasonable juror to find thatfiegmantn harbored a discriminatory
attitude toward . . . employees [with accent®]drris, 825 F.3d at 670, the plaintiff has not
proffered any eidence to show Wiegmann'’s influence in the 2014 selection was motivated
by national origin discriminatory biaseeid. (holding that the plaintiff “must show more than a
general bias against . . . employees [with accents]; [Jhe must also irdrexoggh evidence for
a reasonable jury to find that [his nealection] was motivated by that bias’In addition, as the
Court already noted, Clark stated that she would not have interviewed the plairttit f
position in light of her knowledge of the plaintiff's experience, his résumé, and trsethilishe
was looking for in a candidate for that positiddeesupra Part [11.B.1 n.2. Thus, this comment
does not raise an inference of discriminatory animus.

In sum,becaus®f the significant lapsm time between when tradlegedy disparaging

comments were madmd the plaintiff's two norselectionsthe Court finds that tise comments
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cited by tte plaintiff do not have a relationshigith or nexusbetweerthe plaintiff's two
nonselections, the “relevafdverselemployment deciside].” Morris, 825 F.3d at 669.
Thereforg without morethese comments qualify as stray remarksdhatinsufficientalone to
permit a reasonable jury to infer that the plaintiff's two setections were motivatdxy
discriminatory animus.
b. Evidence of Inherently Unfair Interview Process

The plaintiff also asserts that “a jury could conclude that [his] failure to dftkaitop
score [in the interviews] was the result of Clark and Wiegmann’s discrionynat .
manipulation [of the interview processes], which made it impossible for [himEt@ibrdespite
his qualifications.” Pl.’s Opp’n at 21. Specifically, the plaintiff contends ttiet Selection
process|es] relied entirely on a system that was design€thby;, and the interview process and
the scores given to the candidates by the other panelists were heavigaefilby Clark and
Wiegmanr—both of whom had exhibited discrimination against [him] in the pdst.at 23.

Relying onSalazar vWashington Metropolitan Area Transit Authority, 401 F.3d 504 (D.C. Cir.

2005), and Perry v. Shinseki, 783 F. Supp. 2d 125, 139 (D.D.C. 20fld) 466 F. App’x 11

(D.C. Cir. 2012), the plaintiff provides several reasons why the interview provesses
inherently unfair to him, which can be categorized as challenges based on élgd¢hersof
interview panelists and the improper influence of their scoring of candidatéise @)estions
and form of the interview processes, and (3) the unfairly scoring of the plaifid. at 21-
42.

i. The Plaintiff's Reliance onSalazarand Perry

Before addressing these separate challenges, ther@astrfirstaddress the plaintiff's

reliance o SalazarandPerry In Salazarthe plaintiff, “a Peruviarborn Latno” who alleged
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discrimination and retaliation regarding five promotion denials for entry-ysdrvisory
positions see401 F.3d at 50607, challenged “Specificprocess used by WMATA in
selecting a candidateid. at 508 (emphasis in original)n particular, the plaintiff alleged that,
prior to the fifth promotion application process, “he [had] contacted . . . the Deputy General
Manager at Metro, and asked him to ensure that . . . the Superintendent for Plant Equipment
Maintenance[] would not sedethe members of the interview panel” because the Superintendent
“discriminated against Latinos.ld. at 506. In response, the Deputy General Manager indicated
that he would select the three panelists. i8edn reversing the district court’s graoit
summary judgment in favor of WMATA, the Circuit held that, “[al]though it [weas]ose call
. .. areasonable jury could find pretextual WMATA'’s assertion that it emplayautly
administered selection process with regards to the Metro Centerldoht’509. The Circuit
reached this conclusidrecause the Deputy General Manager “promised [the plaintiff] a panel
that [the Superintendent] would have no hand in selecting. Yet [the Superintendent] ended up
appointing [his assistant and close friend] as the panel’s chair and even helpathddber
weights of the questions.ld. at 508. Thus, the Court reasoned that “[t]he jury could base this
determination on [the Superintendent’s] unexplained participataespite [the Deputy General
Manager’s] assuranceghat in turn led to the appointment of [the Superintendent’s assistant and
close friend] and the development of the interview agenda, including the wafighés
guestions.”ld. at 509;see alsad. (noting that “a jury could infer something ‘fishy’ from the fact
that [the official] placed himself squarely at the center of a[n] [intervieadgss designed to
exclude him”).

In Perry, the plaintiff alleged that her employer discriminated against her on the basis of

her race and age when her employer failed to select her for a superviston@osl instad
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selected a candidate whom the plairigfieval was lesgjualified. See783 F. Supp. 2d at 128—
32. Regarding the selection process, the plaintiff “suggest[ed] that the [ddfehdaplanation
[was] pretext because” the officials who selected the interview panelists “stetggoijsition’
to [the chosen candidate] by means of a ‘fishy’ selection procédsat 138 (fourth alteration in
original) (citation omitted). In granting summary judgmemtthe defendant, another member
of this Court held that the plaintiff had failed to “present evidence that the chiang®@cedure
were inherently discriminatory,” and therefore, “no reasonable jury couldtivéethe process
was so ‘inherently suspicious’ as to raise an inferencesofiination.” Id. at 139—-4(mainly
relying onSalaza as support for its conclusion that the plaintiff did not produce sufficient
evidence)

The Court finds that the facts in this case are distinguishable from thenf8etie.zar
First, the rulirg in Salazaywhich the Circuit noted was a “close call,” 401 F.3d at 509, “turned

on [the] fact . . . [that] the plaintiff iBalazaihad been promised panel that [a particular

supervisor] would have no hand in selecting.” Bailey v. Wash. Metro. Area Tran&it, 840

F. Supp. 2d 295, 308 (D.D.C. 20(#mphasis added) (third alteration in origin@oting
Salazar401 F.3d at 508). Thus, that was a situation where the employer “deviated from its
normal appointment process in response to [the plaintiff|'s conceB8adzar401 F.3d at 508.
Although,like in Salazaythe plaintiff in this case alleges that Whegnn and Clarkywho wasthe
selecting official, had discriminated against him in the & ,generallzompl., unlikein
Salazarthe plaintiffhas not alleged or presented any evidendieatingthat he was promised
that Clark or Wiegmann “would have no hand iresehg” the interview panelistd01 F.3d at
508.

Furthermorecontraryto the plaintiff's contentiorRerryoffers less support for the
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plaintiff's allegations that the interview processes were untasing inferences of

discrimination SeePl.’s Opp’n at 234rguing that “[a]lthough the [d]istrict [c]ourt PRerry

granted summary judgment [in favor of the employerthis case each of the factors that helped
the employer irPerry, favor and supporhjs] claims”) Relying onPerry, the plaintiff asserts

that “Wiegmann and Clark were ‘squarely at the center’ of both of the selecti@spescand
unfairly manipulated the selection to [hdistinctdisadvantage, and their conduct otherwise
raises question [about] the inherent credibility of the procdsls.But, inPerry, the cours full
statement was that there was indication that fhe selecting officidl’ placed h[er]self squarely

at the center of a process designed to exclude Th&g3 F. Supp. 2d at 139 (second and third

alterations in originaljquotingSalazar401 F.3d at 509). Thus, the courBerryrecognized

the distinction thé&alazarcourt made, that being, the selecting official who had been previously

accused of discrimation intentionally interveneid the interview process, even though the
interview process was specifically designed to exclude tr&eePerry, 783 F. Supp. 2d at 139
(citing Salazar401 F.3d at 509 Accordingly, the Court does not find the circumstances in
eitherSalazamand inPerrycomparable to the circumstances in this case.
ii. The Selection and Alleged Improper Influence of Interview Panelists

The plaintiff contends that a “jury could conclude that Clark chose the interviewsgtsinel
in an effort to avoid selecting [the plaintiff] and candidates from differenbmeltorigins or who
spoke with noticeable foreign accents.” Pl.’'s Opp’n at2pecifically,the plaintiff argues that
“Clark included people who would naturally avoid hiring [the plaintiff] or ywhpshe could
control and influence.’ld. at 24. The Court disagrees.

For the plaintiff'sfirst nonselection in 2014, the panelists included Clark, Wiegmann,

Hernandez, and Rosari&eeid. at 24. The plaintifassertghat the inclusion of Wiegmann and
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Hernandez as panelists “hurt” his chances of being selected because thegviadlymade
derogatory comments about him and others who spoke with acééntBut, as the Court
previously discussed, the approxiniatievo-year gap in time between wiéhe derogatory
comments werallegedlymade and the plaintiff's non-selection in 2014 precluaginference
that this norselection was motivated by discriminatory anim8gesupraPart 111.B.1.a.
Moreover, Rosario is a member of the plaintiff's pated class, dse speaks English as a
second language and speaks with an acc&eg¢Def.’s Mot., Ex. 21 (RosariDep) at 22:15—
23:5, 131:10-12%ee als®9 C.F.R. § 1606.1 (“The [EEOC] defines national origin
discriminationbroadly as including, but hdmited to, the denial of equal employment
opportunity because of an individual’s, or his or her ancestor’s, place of origin; or banause
individual has the physical, cultural or linguistic characteristics of a natioigail group.”)
More importantly, the candidate selected, Tseng, member ahe plaintiff's protected class
because he ian individual of foreign national origin and who speait a noticeable accent.
SeeDef.’s Mem. at 1.Thus, Tseng’s selection weighs strongbainst an inference that Clark

was motivated by any discriminatory anim&eeMurray v. Gilmore, 406 F.3d 708, 715 (D.C.

Cir. 2005) (noting that “a [selection] within the same protected class conglstagainst any

inference of discrimination”)see alsoAlmutairi v. Int’l Broad. Bureapy928 F. Supp. 2d 219,

233 (D.D.C. 2012) (“The failurés-hire context seems particularly unlikely to yield a situation
where an employer rejects a person on a prohibited basis, yet hires sorsedrarethe same
protected class. If an employer rejects someone bebausas dark skin drecausde is not
Lebanese, it is hard to imagine the employer simultaneously filling the spotomtose else
with those some scorned characteristicsThus, the Court does nifind this argument by the

plaintiff persuasive.
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In addition the plaintiff contends that “Clark testified . . . that she chose Rosario and
Hernandez specifically because neither of them had relevant [ijnformatiomfi]egly
knowledge or experiengewhich a jury could conclude was “because they could be easily
influenced in how they scored the candidates.” Pl.’s Opp’n at 24. The plalstiftlaims that
Wiegmann “duped these naeehnical paelists into believing that [the plaintiffiesponses] to
technical questions were not accurate or godd.’at 30 (asserting that Rosario and Hernandez
asked for clarification on the quality of technical responses and that they gawkehiroal or
similar scores for the two technical questions as Wiegnaad Clarlgave. But, Clark was
required only to select a panel that was comprised of “at least two subjecterptds and/or
stakeholders who are knowledgeable of the position to be fillgdéDef.’s Mot., Ex. 19
(Career Staffing Plan) 20.10.2. Although neithéternandenor Rosario hd a background in
information technology, they were knowledgeable about the position the plaintiff $maghise
they were “customers” of the DepartmefeePl.’s Opp’n, Ex. AClark Dep) at 1457-146:12.
And, contrary to the plaintiff's positiosgePl.’s Opp’n at 30, theecord indicates that the
panelistggave their scores prior to the panaliscussions regarding the qualitytoé
candidate’sechnical responsgeseePl.’s Opp’'n, EX. 2 (Clark Depat 159:15-16(2
(commenting thashe wanted the discussion to ocatier the collection of the scores so that
“the scores [would not] be influenced by the discussi@€g alsad., Ex. 1 (Wiegmann’s Dep.
at1593-4 (stating that “everybody did their scores before the discussions enfled'Facts
19 12:23. Thus, based on the record before it, the Court is not conviratdtie plaintiff's

speculativellegationsof purported collusiomaise an inference of discriminatidn.

4 The Court'sreasoninghere is also applicable to the plaintiff's claims that “Kotting and Hernawdez open to
influence by Clark’in regards to his 2015 neselectiongiven their lack of iformation technology backgrourzshd
ability to “understand soenof the technical questionsPl.’s Opp’nat 31.
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Regardinghis non-selection in 2015, the panelists for the first raafrdterviewswere
Clark, Hernandez, Billy Louis, Marino, and Gus Kotting. Pl.’s Opp’n at 2% f@laintifflodges
different claims as to why each of these panelists should not have been inGeé&tl.at 24-
26. In regards tdHernandez and Clark, the plain@$serts thanhcluding Hernandez “was unfair
to [him] because she had already turned him down once for the position and . . . could be
expected to do the same agaid,’at 24, andhat Clark’s participation itvoth rounds of the
interview “eliminated the benefit of having an independent panel consider theofitstf
candidates,id. at 26. But, the plaintiff cites no factual or legal authority or evefrelitect
policy that precludes the participation of a panelist from a prior interview ggarthe selecting
official, seeid. at 24-26, and the Court sees no reason why such individuals would need to be
precluded, particularlgiven thatthey collectively selected a candid&atem the plaintiff's
protected class prior to thaterviewfor the position in 2015.

Moreover, he plaintiffcontends that Kotting “was not eligible to interview candidates for
a GS14 position” becauskee was a G823 employee, and because of his selecd®a member
of the panel for the first round of interviews, a jury could “conclude that Clark d/&mting
on the panel because he worked closely with . . . Rosario, who had been a panelistsin the fi
selectiori panel. Seeid. at 25. The plaintiff also argues that Marino was inappropriate to
include on this panddecause she was aware of his reassignment and his complaist &daik
and Wiegmann for discriminatiorSeeid. at 25-26. Additiondly, the plaintiff claims that
“Clark included Louis as a panelist because she believed that Louis would noiredital
select [him],” as “Louis[, who] was (and remains) [the plaintiff's] supenvis. . [had] issued
[the plaintiff a]. . . ‘counselhg memd¢randum]” Id. at 25. However, even accepting the

plaintiff's allegations as trude hasfailed to provide any evidence of how Kottingarino, or
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Louis would be inclined ndb selecthim for the positiorbecause he spoke with an accent.
Accordingly, the Court does not find that this proffered evidence permits a reasanglite j
infer that the plaintiff's norselections were motivated by discriminatory aniffus.
lii. The QuestionsAsked During the Interview Processes

The plaintiff argues thatlark unfairly designed the interview processes for both
nonselectiongo include questions that disadvantaged h8eePl.’s Opp’n at 26—30.
Specifically, the plaintiff contends that Claekcluded questions thabuld have elicited
“aspect[s] of the gsition[s] that played to his strengths,” id. at 26 (asserting that Clark did not
include questions on “overseeing the [Department’s] Help Desk, inventory nnagaifé and
[information technology] asset management,” which she stated were “theypduotas for the
[interviewed] position”), and “included questions that . . . she knew would work to his
detriment,”id. at 27 (including a question about how the candidates kept their information

technology skills updated, even though she purportedly denigdidingff's recent request for

5 The plaintiff misconstrues the evidence in the record that allegedly ssipf®opositionwith respect to Louis. For
instance, the plaintiff claims that Clat#lenied any involvement with the counseling memorandum,” Pl.’s Macts
75, and thereforeshe allegedlymisrepresented her involvement in fledounseling [mgmorandum (to hide her
unlawful animus toward [the plaintiff)SeePl.’s Opp’n at 25. HoweveClark stated that she did not remember if
Louis had issued the counseling memorandum, that she did not regadj &2 memorandum, and that she was not
involvedin drafting the memorandungeeid., Ex. 2 (Clark’s Dep 249-50. Thus, contrario the paintiff's
contentionseeid. at 25, Louiss testimony is consistent with Clarkgecause heestified that Clark had no
involvement with drafting the counseling memorandtimat Clark was part of a discussion prior to the issuance of
the memorandum, arttlat the outcome of the discimswas to proceed with issuing the memorand8eeid.,

Ex. 15 (Louis’s Dep at69:2—70:1, 755-22 (noting that Clark was not involved in the issuance of the
memorandum).

81n a last yet unsuccessful attempt, pheentiff contendshat there are issues of midé factfor a jury to decide.
SeePl.’s Opp’n at 32. Fohis nonrselection in 2015, the plaintiff claims that there is conflicting testimary a
whether therevas a prenterview meeting to determirg‘consensus” onmvhat the panel was looking for in the
candidate answers Id. The plaintiff also claims thahere is conflicting testimony on whether the panelists had a
discussion before the scores were submittdd. The Court notes that the plaiffis arguments here conflict with

his statement of facts, which does not support his proposit@asiparePl.’s Opp’n at 32with Pl.’s Facts {1 160

64 (citing deposition testimony In any eventthe Court does not find these contentions sufficient to defeat
summary judgment, dhe plaintiff has noproffered evidence that these actiaosstitute discriminatioon the

basis of his national origin.
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such training). The plaintiff also claims that Cladskedsubjective questions without any
guiding factorsseeid. at 28 and that shancluded a two minute “elevat@peechguestiorthat
“disadvantaged people who spoke with strong acceitsat 29.

The plaintiff's allegations regarding the questias&ed during the interview processes
would notpermit a jury tareasonablynfer that his norselections were motivated by national

origin discriminatory animusSeePauk v. Architect of the Capitol, 79 F. Supp. 3d 82, 87

(D.D.C. 2015) (“[C]harges of unfairness, no matter how well-founded, do not by themselves
prove unlawful discrimination.”). There is ncsgute that each of the candidatgsrviewed
wasinterviewed by the same panelists and aslsed the same questioase generalll.’s

Opp’n (not challenging these factgnd thus, eactandidate waprovided the same opportunity
to highlighthis or her professional strengthsSeeBell v. Donley, 928 F. Supp. 2d 174, (D.D.C.
2013) (“[A]ll of the candidates . . . were subjected to the same interview procesgiags r
formula, which refutes any notion of unique ‘irregularity’ in connection with . . . [thejvigw
process [warranting an inferencediscriminaion].”). In addition, there is nothing inherently
discriminatory abouthetwo-minute “elevatoispeech” questionsed taestthe candidate’s

ability to communicate._Sell.’s Opp’n, Ex. 15 (Louis Dep.) 1538 (stating that ta

7 Opposite to what the plaintiff claimseePl.’s Opp’'n at 27, the record indicates that this request for informétiona
technology training was denied over two morgfter Clark posed the skillselated question during the plaintiff's
interview in 2014compareDef.’s Mot., Ex. 37 (Plaintiff's Rsponse to Defendant’s Second Set of Interrogatories
and Second Set of Requests For the Production of Documents) at 7 (notthe tlegiuest was denied on August

26, 2014)with id., Ex. 22 (Collection of interview notes for the plaint#f) 2 (noting that the plaintiff's interview

was on June 16, 2014nd ovem year before the plaintiff’s interview in 20k®mpareDef.’s Mot., Ex. 37

(Plaintiff's Response to Defendant’s Second Set of InterrogatorieSecond Set of Requests For the Production of
Documents) at Aith id., Ex. 33 (Collection of interview notes for the plaintiff) at 2 (noting that thim{iff's

interview was on November 30, 2015)

8 The plaintiff argues that “Clark did not regularly ask the question abdatiation technology] skillin this
way.” Pl’s Opp’n at 27 (arguing that Clark knew that the informatémmnology skills questions wepesed
awkwardly so that it would disadvantage the plaintiff). Howeves,dhjument is a red herring and undoubtedly
without merit, as the plaintiff cites an information technology skillsstjon posed in an interview for an entirely
different position Seeid. The plaintiff points to no legal or factual authority that requires an gmpto ask the
same question in every interview for each position that it seeks to fill.
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elevatorspeech questiowas designed “to show whether the [candidate] is poised; ability to
think on their feet. Articulation is part of that; you know, being able to expressdivema a
concise way and have the ability to showcase their knowledge, skills, and abilihd).asthe
Architect notes, candidates who spoke with an actikatthe plaintiff actually scored well on

this question.SeeDef.’'s Reply at 2qdiscussing scores on the elevator-speech question given to
other candidates who spoke with an accenbus, “absen{some] demostrably discriminatory
motive,” which the plaintiff has not presented evidence to support regarding thgséi@ile of
unfairness, the Court declines“secondguess’the Architects selection othequestions posed

to the candidatesFischlach v. D.C. Dep't of Corr., 86 F.3d 1180, 1183 (D.D.C. 1996).

Moreover, “[tlhe use of subjective questions during an interview . . . does not alone

establish a pretext.Brown v. Small, No. 05-1086 (RMU), 2007 WL 158719, *7 n.3 (D.D.C.

Jan. 19, 2007(f Absent any additional [credible] evidence or argument of a discriminatory
motive, the court declines to make the inferential leap required to conclude thate¢hatpiaed
subjective scoring to intentionally discriminate against the plaintifiXixd, even thoughah
employer’s heavy use of ‘highly subjective’ criteria . . . could support an infeaénce
discrimination,” that inference generally develops in cases where “thé¢ifp\ais otherwise
significantly better gudied than the successful applicant®ka, 156 F.3d a1298 (“[A]lthough
employers may of course take subjective considerations into account in thelyerapl
decisions, courts traditionally treat explanations that rely heavily on swejecinsiderations
with caution. Particularly in cases where a jury could reasonably find thaathefplvas
otherwise significantlypetterqualified than the successful applicant, an employer’s asserted
strong reliance on subjective feelings about the candidates may mask digmminaAgain,

the plaintiff does not contend that he was significantly more qualifiad the selectegseePl.’s
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Opp’n at 21 n.5, nor has he cited “any evidence suggesting that [Clark] relied upon apy highl

subjective criterion, such as ‘interpersonal skillgischbach86 F.3d at 1184. Accordinglg,

reasonale jury could not find that the questions used during the interview pesrasse an
inference of discrimination against the plaintiff.
iv. The Alleged Unfair Scoring of the Plaintiff

Additionally, the plaintiff argues that he received unfair scores in both of the application
processes, whiglaccording to himgemonstrates that the Architect’s qualificatirased
explanation is pretextuaGeePl.’s Opp’n at 32—40In his attemptd demonstrate that the Court
mustfind that an inference of discrimination for his neglectionsexist, the plaintiffdives into
comparisons of the scores he received on various questions posed during both interview
processessubjectively asserting that he should have received higher scores becaase he g
better responsesSeeid. at 33-40 (reconstructing the panelists’ notes on the candidates’
responses during the interviews). For the reasons provided below, the Court does not find that
these comparisor@eate an inferendeom whicha reasonable jurgould concludehat the
plaintiff was notselected for the positiorms either occasiobhecause of his national origin.

For the purpose of determining whether the Architect’s qualifications-bap&hation
is pretextual, “it is the perception of the decision maker which is relevant, reglflassessment

of the plaintiff.” Hairston v. Vance-Cooks, 773 F.3d 266, 273 (D.C. Cir. 2014) (qUd4ited v.

All. of Auto. Mfrs., 627 F.3d 1245, 1247 (D.C. Cir. 2011)). Consequently, the “plaintiff's

personal evaluation of his own . . . performance is insufficient to rebut [the Arddjitect’

legitimate, nordiscriminatory reason for his na@election[s].” Eicken v. Clinton, 771 F. Supp.

2d 79, 84 (D.D.C. 2011) (citing cases). Even so, as the Architect sesBef.’s Reply at 21,

the plaintiff’'s subjective analysis primarigpmpares his respons@sdthe corresponding scores
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he received for those responses with the responses and corresponding scoressettedved
candidates who were not selected for either of the positions in 2014 ois2@Ph;s Opp’n at
33—-40. Such evidence can hardlysaél to be helpful in assistinggCourt in determining
whether a reasonable jury could find that Mlrehitect’s legitimate, nowliscriminatory reason
for the plaintiff's nonselections—that the candidates thaere selectedvere the most
qualified— is pretext for masking discrimination

Furthermoreregarding the portion of the plaintiff's analysis comparing his responses and
scores to the candidates that were selethedCourt reiterates that th@aintiff does not
challenge that he was more qualified thanititividuals selected. €8Pl.’s Opp’n at 21 n.5.
Also, the Court reemphasizes that the candidate selected for the 2014 position and one of the
candidates who advanced to the second round for the 2015 position were members of the
plaintiff's protected class (individuals who spoke with a foreign accent), naimgiany
inference that the plaintiff was unlawfully discriminated against based omatsal
origin. Murray, 406 F.3d at 71B[A selectee] within thesameprotectedclasscuts strongly
against any inference of digmination.”). Nonethelesgthe plaintiff contends that he should
have received scoresther equal to or higher than theores given tthecandidateselected for
the positions.SeePl.’s Opp’n at 33—40But, unless a “demonstrably discriminatory motive” is
apparentwhich is not the case hergt] he Court ‘must respect the employer’s unfettered

discretion to choose among qualified candidatégleyemiv. District of ColumbiaNo. 04-

1684 (CKK), 2007 WL 1020754, at *21 (D.D.C. Mar. 31, 2007) (first quoting Milton v.
Weinberger696 F.2d 94, 100 (D.C. Cir. 1982), then quofiigchbach86 F.3d at 1183aff'd,
525 F.3d 1222 (D.C. Cir. 2008). Accordingly, the Court does not find the plaintiff's subjective

allegations that he was unfairly scored sufficient to create an inference that theoksch
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gualificationsbased explanation is pretextual

c. The Plaintiff’'s Contention that the Architect Selected or Advanced
Candidates ina Ploy to Disguise Discminatory Animus

The plaintiff also alleges that the hiring of Tseng in 2014 was a ploy to corle€dsC
and Wiegmann’s discriminatory animuSeePl.’s Opp’n at 41-44In particular, the plaintiff
asserts that “a jury could conclude that Clark selected . . . Tseng knowing thetidtie
terminate him and then fill the position with someone who did not speak with an accent, which is
ultimately what occurred.’ld. at 42. As support for his position, the plaintiff argues that
Tseng's interview indicated that he had a “passive management gtyl@ssertinghis
conclusion because Tseng “gave a bad response to the question about managing s@mtdactor
in-house staff” and becau$seng‘waswilling to ‘take crapfrom people’), and“lacked
expertise in Microsoft systenisd. (making thisassessmeritecause Tseng did not provide an
example of a successful Microsoft deployment). Additionallypthmtiff asserts thdiClark
began the process of terminating . . . Tseng shortly after hiring hdn.8ee alsad. at 42-43
(noting that Tseng started on October 20, 2014, that Clark’s first documentation of Ts®1g’s
performance was in early January 2015, and that Clark proposed to Human Resourgses Tsen
termination on July 30, 2015, which she allegedlyempted to conceg)”
Regarding his non-selection in 2015, the plaintiff contends that
[a] jury could further conclude that, when it became clear that Aldhother
candidate]lwho was Hispanic and spoke with an accent) might have been the
selectee based on the results from the interview panel, Clark devised to use a second
round of interviews[] that . . . was used to eliminatll. because of his accent.
Id. at 40. Particularly, the plaintiff asserts that “Clark knew that . . . the higt@sng

candidate from the first round of interviews . . . would not ultimately accept the . . . position

because it was a demotion [for him],” and that “Clgrkowing that] A.M., the next highest
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scoring candidate from the first rourvdpuld have been the selecteghe announced that there
would be a second round of interviewd.

The Court finds these allegations by the plaintiff entirely speculative ang lcagible
of raising any inference of discrimination, let alone a discriminatory animus thiatited the

plaintiff's nonselectios. SeeGlass v. Lahood, 786 F. Supp. 2d 189, 219 (D.D.C. 2011)

(holding that inferences of discrimination the plaintiff sought to draw from regatlbns were
“so vague and conclusory, and so far removed from the actual employment déaigwad]
being challenged, that a reasonable-fantter could not draw even the weakest inference of
discrimination from [those] eventy. Concerning the selection of Tseng and his responses
during his interviewthe plaintiff misses the mark, as the relevant inquiry is not whather
reasonable jury can fingretext because the selected canditited to provideperfect answers
in his or her interview; rather, the relevant inquiry is whether “a reasonapley@nwould have
found the plaintiff to be significantly better qualified for the jol&Ka, 156 F.3d at 1294. And,
an “employer has discretion to choose among equally qualified candidates, providedisian

is not based upon unlawful criteria.” Tex. Dep't. of Cmty. Affairs v. Burdine, 450 U.S. 248, 259

(1981). As the Architect notes, “each and every interview panelist (including . k) @Glaked
... Tseng as thmostqualified candidate,” Def.’s Reply at 8eDef.’s Mot., Ex. 24 (Collection
of panelists’scores for Tseng), and, as the Court previously stated, this is a fabetp&intiff
does not challengsgesupraPartlll. B.1.

In addition,the plaintiff's contentions that Clark began the process of terminatiaggl's
shortly after le assumed the positi@md that Clark instituted a second round of interviews to
avoid selecting A.M. in 2015 do not raise an inference of discrimination regardiptnimgf's

two nonselections, which are the challenged adverse employment actions in thitncaise.
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event, the plaintiff misrepresents the record concerning the factual stanmres surrounding
these events. For instanedthough the plaintiff alleges thaClark attempted to conceidie fact
thatsheproposed Tserig [termination]” Pl.’s Opp’n at 43, the recorshowsthat she never
actually filed a proposal before Tseng resigned, but only shows that she had inbendkd t
that recommendatiggeePl.’s Op’n, Ex. 97 (Collection of emails and documents filed under
seal) at AOC002035 (informing Human Resources of her intéatrtonate Tsengut

indicating that she was awaiting approval before starting the prosesB);’s Opp’n, Ex. 2
(Clark Dep) at 212:8-9 (stating that she was preparing to, but never submitted any proposal).
Additionally, the plaintiffclaims thatthe announcement of the second round of interveanse
after the conclusion of the first round; howev@lark testified that she explained to the first
round panelists that there would be a second roundestiews for the top three candidates
“[i]n the very beginning before the interview process started.” Pl.’s Opp’n, Ex. 2 (Clark &ep.
219:7-18. Andall of the other panelists fahe first round could naemembeor were unsure

of when Clarkinformed them thathis interview process would consist of more than one round.
SeePl.’s Facts § 173ee alsd’l.’s Opp’n, Ex15 (Louis Dep.at1227-123:10 (statingthat he
does not “think [they] discussed [there being more than one @ithd time the process was
explained] really and that he “believe[s] it was after all the candidates were interviewed”
because “some of the candidates were very close in scois;)even acceptg the plaintiff's
allegation as true that the announcement of a second round of inteoeieweed after the
conclusion of the first round, the “narrowing [of] the pool of candidates through the use of a
preliminary round of interviews hardly suggestiscriminatory motive.”Glenn v. Bair, 643 F.
Supp. 2d 23, 41 (D.D.C. 2009).

Simply, all of these allegations rely too heavily the plaintiff's own subjective
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interpretation of the record, and more importardhgtoo speculative to raise a reasonable
inference of discriminatory animus on the basis of national origin against thefplairegards

to his non-selections. Accordingly, the Court does not find that a reasonable jury coutéfind t
these allegations raise an inference ofrthsination sufficient to show that the Architect’s
gualificationsbased explanation is pretextual

d. The Plaintiff's Allegations of Adverse InferencesThat Should Be Construed
in His Favor

Despite the lack of evidence demonstrating a genuine inference of discrimjttzio
plaintiff claims that he is entitled to adverse inferences “consistent with [his] evidence o
pretext,” Pl.’s Opp’n at 45, becau&be [Architect] has destroyed or witahl (1) the scoring
matrix from the first selection . . . [,] (2) thdraft] vacancy announcement from the second
selection . . . [,] and (3) the justification memorandum from the second selectiat44d.
According to the plaintiff, “the matrix andstification memorandum would have provided the
panel’s contemporaneous assessment of the candidates and justification foctiomsated . . .
the original vacancy announcement from the second selection would show whetkevasSla
responsible for requiring candidates to supply their diplomas, transcripts, and ofezmyiva
certifications.” 1d. at 44-45. In response, the Architect argues that the plaintiff “cannot show
that all of the documents he claims have been destroyed actually existedigrith&act
destroyed them.” Def.’s Reply at 22.

Although, “[t]his Circuit has recognized negative evidentiary inferenagss@ifrom the
negligent spoliation of potentially relevamiocuments, Paulk79 F. Supp. 3d at 90

(citing Gerlich v. U.S. Dep’of Justice 711 F.3d 161, 171 (D.@ir. 2013) (finding a duty to

preserve where future litigation was “reasonably foreseeaflalayvera v. Shat638 F.3d 303,

311-12 (D.CCir. 2011) (allowing an adverse inference when negligent document destruction
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violated an EEOC regulation}therecordweighsin favor ofrejectingaltogethethe adverse
inferenceghe plaintiffseeks’ The Courtreaches this conclusidrecause it does not findese
documents relevant to the plaintiff’'s showing of pretext.

The plaintiff proposes the following inferences: (1) in regards to the &fdrdhg matrix
— “that the matrix did not exist and Clark fabricated her account that the d@tassiut the
canddates occurred after the scores had been recorded, or that the scorirgimoatad that
[he] was scored unfairly”; (2) in regards to thraft vacancy announcement — “Clark required
candidates to include their transcripts as a hurdle for [the plaintiff] to oveirante(3) in
regards to thgustification memorandum- “there was some mention of avoiding candidates
who spoke with accents and/or that [he] had the qualifications required by the positios.” PI.’
Opp’n at 45. As another member of this Gaacognized, the “inference[s] of the migde
[the] plaintiff proposesvould translate t¢a] directed verditin his favor, notwithstanding clear

evidence that” the Architect selected thest qualifiedcandidatesPaulk 79 F. Supp. 3d at 90, a

factthat theCourt again notes the plaintiff does not dispgézPl.’s Opp’n at 21 n.5.

In any event, although the plaintdfternativelyspeculates thatscoringmatrix for the
first selectiorstill existsor did existseePl.’s Facts  12§ailing to provide support for the
existence of the scoring matrjxhe plaintiff did “receive[]the] individual scoring sheets
showing the scores awarded to each of the applicants,” Def.’s Reply at 22. tionadden
though Clark testified that no changes evaraddo the draftthat provided the basis fdne final

vacancy announcemesgePl.’s Opp’'n, Ex. 2 (Clark Depgt204:1-205:12 (noting that she did

9 “[T]he Circuit’s law on spoliation, for the ‘[d]estruction of notes dnetdocuments purportedly relevant to a case
of discrimination has no effect . . . except when the circumstances of destprovide[ ] a basis for attributing

bad faith to the agency involved.Mcintyre v. Peters460 F. Supp. 2d 125, 138 (D.D.C. B)@alterations and
omission in original) (quotin@€oleman v. CaseWNo. 843071,1986 WL 1174, at *5 (D.D.C. June 19, 1986)).

The Court notes thdierethe plaintiff “has not made . . . such a showing of bad faith regardin@lieged]
destruction, ath thus no adverse inference is mandated based on the spoliation dodttine.”
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not request the inclusion of language requiring candidates to provide proof of theirptans
and that she did not make any changes to the draft vacancy announcement before it became
finalized), the requirement to provide proof of the applicanésiscripts was applicable to each
of the applicants, not just the plainti$eePl.’s Opp’n at 8 (acknowleping that this requirement
applied to other “foreign educated applicantsge alsdef.’s Mot., Ex. 17 (Cortez Depat
31:8-331 (noting that its policy to ensure that all @8 applicants, such as the plaintiff, have a
Bachelor’'s degree by requesting proof of a transcript or a diploma). Fregjirding the

alleged justification memorandum for tA@15selectionClark testifi@l that she had “notes [to]
explain why the selection was mddad] the factors that were considered” at a debriefing for
the internal candidates. Pl.’s Opp’'n, Ex. 2 (Clark’s Dep.)24871. And, contrary to the
plaintiff's speculation, it would be entirely unreasonable for those notaditatethat the panel
should avoid candidates who spoke with accents, given that the record reflects tifahertep
three candidates selected for a second interview spoke with an accent. Alsmiogribe
dternative inference that the plaintiff was qualified for the job, again thetifiamsses the

mark which is not whether he was qualified, but whether he was substama@kyqualified
thanthecandidateselected. Thereforéhe Court does not fintthat the plaintiff is entitled to any
adverse inferences stemming from these allegedly destroyed or witlocelthents.

At bottom, upon review of the record, the Court does not findieatircumstantial
evidence offered by the plaintiff sufficientto raise aeasonablénference that the plaintiff was
discriminatechgainst based dms national origin when the Architect failed to seleat ior the
position in 2014%r in 2015. Accordingly, because a reasonable jury could notHatdhe
plaintiff hasdemonstrated througtircumstantial evidenddat the Architect’s

gualificationsbasedexplandion for his nonselections ipretextfor maskng discrimination, the
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Court must grant the Architect's motion for summary judgment opltetiff's discrimination
claim.
2. Retaliation
“Title VII's anti-retaliation provision ‘forbids employer actions that discriminate against
an employee (or job applicant) because [he] has opposed a practice that TibidbdidH.T

Young v.Covington & Burling LL.P., 846 F. Supp. 2d 141, 164 (D.D.C. 2012) (Waltgn, J.

(quoting Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 59 (2006)). In the absence of

direct evidence of retaliatiohjc]laims of retaliation under Title VII are gerned by the same

McDonnell-Douglasburdenshifting analysis applicable to discrimination claim§famantov v.

McCarthy 142 F. Supp. 3d 24, 32 (D.D.C. 2015) (Walton!9.As noted earlier, “[ulnder that
framework, a plaintiff musfirst establish a prima facease of retaliation by showing (1) that he
engaged in a statutorily protected activity; (2) that he suffered a matawdakyse action by his

employer; and (3) that a causal link connects the two.” Jones v. Bernanke, 557 F.3d 670, 677

(D.C. Cir. 2009) (emphasis adddditing Wiley v. Glassmarnb11 F.3d 151, 155 (D.C. Cir.

0 To demonstrate the existence of direct evidence of retaliation, the plegtigf only on am-mail sent by Dan
Cassi| the Deputy Chief Administrative Officer and supervisor of WiegmamhClarkto his superiorgn October
2012, wherein he explaad “why [the plaintiff] had been removed from his Help Desk Manager positiBh’s
Opp’n at 19. However, the plaintiffigliance on this-enail as direct evidence of retaliation is flawed for several
reasons. Primariljpecaus&assil sent the-mail approximately five months before the plaintiff engaged in
protected activityseeid. (stating that Cassil sent the aforentiened email in October 2012); Compl. { 27 (stating
that the plaintiff fileda complaint with the Office of Compliance in February 2Q0E3)d Cassil was not a decision
maker in either of the two neselections. Additionally, contrary to the plaintiff's assertion, theeat of Cassil's
e-mail does not reflect retaliatory animus or that the plaintiff was recth@rom his Help Desk position because of
retaliation. SeePl.’s Opp’'n at 19. Rather, Cassil explained that the basis for the fflairdihovalwas because the
Department had no “need for a ftiline federal helpdesk manager because that function [was] operated by [a]
contractor.” 1d., Ex. 13 (email sent from Cassil to Christine Merdon, among others, dateabércs, 2012
(“Cassil's Email”)) at 1. And, Cassil noted that the plaintiff's reassignment waalldw [the Department] to
better utilize [the plaintiff] to backfill th[e] critical IT Liaison vacancy, aglininate [the plaintiff's] workrequred
contact with the cavorker’ the plaintiff had a conflict with that resulted in the plaintiff “invok[ing] mediationd.,
Ex. 13 (Cassil’s Hnail). Accordingly, the Court does not fititlt Cassil’s email is direct evidence of retaliation
regarding the Architect’s neselection of the plaintifin 2014 and in 2015SeeHampton v. Vilsack760 F. Supp.
2d 38, 49 (D.D.C. 2an) (defining direct evidence as “expressions by the decision maker ¢hatidence

of discriminatory or retaliatory intent”};emmons v. Georgetown Univ. Hosp., 431 F. Supp. 2d 76, 86 (D.D.C.
2006) (Walton, J.) (“Direct evidence of discrimination is evidence thiaglieved by the fact finder, proves the
particular fact in question without any need flamy] inferenc¢s].”) (emphasis omitted)
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2007) However, just like a discrimination claim, once an employer produces a ldgjtima
non+etaliatory reason for the adverse action, “the budefting framework diappears, and a
court reviewing summary judgment looks to whether a reasonable jury could ieféranal . . .

retaliation from all the evidence Carter v. George Wash. Univ., 387 F.3d 872, 878 (D.C. Cir.

2004).

The Court has already concluded thatAlnehitect’s stated reason for the plaintiff's
non-selections in 2014 and in 2015, (i.e., that the candidates selected were more qualified than
the plaintiff), qualifies as a legitimate, nondiscriminatory reason for thersehactions
challenged by the pintiff. Thus, similar to thearlieranalysis of the plaintiff's national original
discrimination claim, the Court must determine whether a reasonable jury caulthtehtional
retaliation from theevidence The plaintiffmainly argues that th&very close[temporal
proximity between [his] protected activjtythe filing of his complaint with the OOC in 2013,
and the Architect’s two noselections “creates a strong inference of retaliatibat suggests
that the Architect’s legitimate, nenetaliatay reason for the noselections is pretextuaPl.’s
Opp’n at 20. The Court disagrees.

“Temporal proximitycan indeed support an inference of causation, but only where the

two events are very close in timelfamilton, 666 F.3d at 1357 (quoting Woodruff v. Peters, 482

F.3d 521, 529 (D.C. Cir. 2007))-herefore, adverse “actifs} that transpirg more than three or
four months after protected activity are less likely to create causal infererireask, 79 F.

Supp. 3cat 91 (citing Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 273-74 (2G@¥));

Roman v. Castro, 149 F. Supp. 3d 157, 173-74 (D.D.C. 2016) (finding that a reasonable jury

could discern retaliation based on twenbinationof temporal proximity and a “budding pattern

of antagonism” related to the plaintiff's priprotected activity). Even where the plaintiff
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sufficiently alleges close temporal proximity, “the fact thlae] employe[’s] adverse action
follows closely after an employee’s protected egse of rights is not, by itself, always enough

to survive summary judgment.”_Allen v. Johnson, 795 F.3d 34, 47 (D.C. Cir. 2015). rhoad, 0

an employer has offered a legitimate fretaliatory reason for the challenged action, “positive
evidence beyond mere proximity is required to defeat the presumption that the groffere
explanations are genuineWoodruff, 482 F.3d at 530.

The Court finds that the plaintiff has not met his burden of producing “sufficient evidence
for a reasonable jurkp infer” that retaliation was the actual motive fas nonselectiondy the
Architect Jones, 557 F.3d at 679 (citation omitteliyst, with respect to his noselection in
2014, he plaintiffcontends that thidecision“was made on August 13, 2014—only tweeaks
after” the Office of Compliance Board of Directors affirmed the hearingesf finding that the
Architect discriminated againgtm on the basis of his national oridiy reassigning him from
the Help Desk manager position. Pl.’s Opp’n a{*2he Board'’s decision, affirming [the
hearing officer'$ finding of discrimination and requiring the [Architect] to pay damages, was the
culmination of [the p]laintiff's protected activity.”)However, #hough the Office of
Compliance Board of Directors’ decision occurred within a month of the plaintiff sakaction
in 2014,seeid., Ex. 21 (BOD Decisionkee alsad. (noting that Office of Compliance Board of
Directors’ decision came two weeks before the plaintiff’'s-selection in 2014), it nonetheless
fails to raise an inference of retaliatifur several reasonshe Court reaches this conclusion
primarily becausé¢he appeal to the Office of Compliance Board of Directors was undertaken by
the Architect and not the plaintifeeDef.’s Mem. at33 n.5 (arguing that its filing of an appeal
cannot constitute “protected activity activity under Title VII because itneasindertaken by

[the plaintiff]”); see alsd”l.’s Mem. at 20 (failing toebut this argument by the Architemtto
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indicate how the plaintiff meaningfully participated in the appeal process sudhgha

participation could constitute protected actiyit@lark Cty. Sch. Dist., 532 U.&t 273 (holding

that “an action in which an employee takes no part”, @e Equal Employment Opportunity
Commission’s issuance of a rigizesue letter) cannot be considered protected activity by the
employeg. But, even if this appeal could be siteredas protected activitgy the plaintiff the
record indicates that the plaintiff intéewed and the panelists scored his responses on June 16,
2014,se= Def.’s Mot., Ex. 25 (Collectionf scores for the plaintifflapproximately two months
before the Office bCompliance Board of Directors issueddescision seePl.’s Opp’n at 201
And the plaintiff has not alleged that his scores were unlawditbyedfrom when heavas
interviewedto whenhis nonselectiorwas announcedSee generallzompl.; Pl.’s Opp’'n.
Thereforethe timing of the appellate decision fails to raise an inference of retaliation.
Similarly, the plaintifffaresno better regarding his non-selection in 20AS5.to this
adverse actionhe plaintiff argueghat, “[he] propounded discovery on September 3, 2015, and
the . . vacancyffor the Branch Chieposition] was opened three weeks later, on September 25,
2015,7and therefore, “[t]here @] very close proximity between protected activity and the
[Architect’s] action.” Pl.’s Opp’n at 2(nternal citation omitted) But, the opening of the
vacancy ér the Branch Chief position in 2015 is by no means an adverse employment action.
SeeHolcomb, 433 F.3d at 902 (holding that adverse employment actens “whenan
employee ‘experiences materially adverse consequences affecting the termmnsyraodi
privileges of employment or future employment opportunities such that a rebestmex of fact

could find objectively tangible harm™{citation omitted).Rather, the adverse employment

1 The Court notes that the cases relied on by the plaintiff for the proposittosni@ing litigation involving an
employee’s participationonstitutegrotectedactivity all involved plaintiffswho were actively seekirng settle
their cases or seeking thalief that they had originally sough&eePl.’s Opp’n at20 (citing Singletary v. District of
Columbig 351 F.3d 519, 524 (D.C. Cir. 2003); Youssef v. Holder, 62 F. Supp. 3d 96, 100 (D.D4g). 201
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action waghe plaintiff's nonselection for that positiorgegeid. at 902 n.4 (“[A] plaintiff makes
out an adverse employment action once [Jhe has shown that [[he has been *aggrieved’ by the
action.”),which, as the plaintifadknowledges, did notoccuruntil March 4, 2016seeSuppl.
Compl. T 20.
In sum the plaintiff has failed to establish eititeroughdirect evidencer close
temporal proximityretaliationagainst him for engaging in protected activitjhereforethe
Court must grant thArchitects motion for summary judgment with respect to the plaintiff's
claim of retaliation.
IV.  CONCLUSION

For the foregoing reasorisgcause the plaintiffasfailed to identify a sufficient reason
for oral argument or a new factual issue the Architaisied in its reply, the Court must deny the
plaintiff’'s motion for oral argument or for leave to file a sur-reply. Additionahe Court
concludes that a reanable jury could not finthatthe Architect’s qualificationsbased
explanation for the plaintiff's two noselectionsvaspreext for discriminatioror retaliation
Therefore, the Court must grant summary judgment in favtireofrchitectwith respecto both
of the plaintiff'sTitle VII claims

SO ORDEREDthis 25thday ofOctober 201712

REGGIE B. WALTON
United States District Judge

2The Court will contemporaneously issue an Oxtersistent with this Memorandum Opinion.

39



