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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KAYLA DIONNE LEWIS, et al,
Plaintiffs,
V. Civil Action No. 15-35ZRBW)

GOVERNMENT OF THE
DISTRICT OF COLUMBIA,

N s N N N N N N N N

Defendant.

)

MEMORANDUM OPINION
Kayla Dionne Lewisand Felton Hill, theaamedplaintiffs in this civil suit,bring this

putative class actioagainst the defendant, tBestrict of Columbia(“District” or “defendant},
pursuant to 42 U.S.C. § 1983 (201&)eging constitutional violations arising fratmeir arrests
and subsequent detentions by the Disin@014 See generallAmended Complat [] (“*Am.
Compl.”). Currently before the Court is the defendant’s motion to dismiss all pfaimiffs’
claims. Defendant District of Columbia’s Motion to Dismiss Amended Complaint (8Def.
Mot.”) at 1. After cardully considering the defendastnotion to dismiss, and all relevant
memoranda of law and exhibits attached thetéb® Court concludes for the reastmat follow

thatit must grant in part and deny in part the defendant’s motion.

! In addition to the documengdreadyreferenced, the Coualsoconsidered the following submissions in reaching
its decision: (1}he defendant’'s morandum of Points and Authorities in Support of Defendant’s Motion to
Dismiss Amended Complaint (“Def.’'s Mem.”); (2) the Plaintiffs’ Opjtimn to [the] Defendant’s Motion to
Dismiss (Pls.” Opp’n”); and (3) Defendant District of Columbia’s Repljthe]Plaintiffs’ Opposition to [the]
Defendant’s Motion to Dismiss Amended Complaint (“Def.’s Reply”).
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l. BACKGROUND
The plaintiffs assert the following in their Amended Complafiaintiff Hill was
detainedbn Tuesday, July 8, 2014, “at about 1:10 [A]Mhen he was arrested by the
[Metropolitan Police Department] for suspicion of DUI (driving while impairedm. Compl.
1 56. Raintiff Hill was taken before tiguperior Courbf the District of Columbia (“Superior
Court”) for his presentment and a detention hearing thetrsame dayd. § 57, supported by

the submission of @ersteinaffidavit? setting forth tle factual basis for his arreg, § 58.

During that hearing, the Magistrate Judge noted that the affidavit'simamatimes identified
plaintiff Hill as “Mr. Ramsey.” Def.’sMem., Exhibit (“Ex.”) H (Transcript of July 8, 2014

Superior Court of the District of Columbia Proceedings in the Matter of DisfriColumbia v.

Hill (“Hill Transcript”)) at £ Based orthese inconsistencies, the Magistrate Judge continued
the hearing until the next dag ghat the District could perfect the affidavid. at 5; Am. Compl.
1 61. The District thetransported plaintiff Hill to the District of Columbia Jail, where he was
subjected to a strip search as part of the intake process. Am. Compl. 1 62-63. The next day
Wednesday, July 9, 2014, the District returned plaintiff Hill to the Superior Court, idafié5,
the Magistrate Judge concluded that the District “did not perfe¢Glleestein” affidavit and
“ordered [plaintiff] Hill released id. 1Y 66-67.

On Saturday, November 1, 2014, etropolitan Police Departmeatrested plaintiff
Lewis “for suspicion of DUI (driving while impaired).Id.  43. She was brought befahe

Superior Court for her presentment and a detention hearing on Monday, November 3, 3014, id.

2 A Gersteinaffidavit is “filed to provide a proper basis for the judicial findingpodbable cause th&terstein v.
Pugh 420 U.S. 103 (1975), requires to justify restraint after an arrgsté Holloway 995 F.2d 1080, 1083 (D.C.
Cir. 1993).

3“The court may take judicial notice of another court’s proceeding&n considering Rule 12(b)(6) motion.
Donelson v. U.S. Bureau of Prisgi®2 F. Supp. 3d 367, 371 (D.D.C. 2015) (citations omiteffyl sub nom.
Donelson v. Fed. Bureau of Prisph®. 155136, 2015 WL 9309944 (D.C. Cir. Dec. 7, 2015).
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44, supported by the submissionag&ersteiraffidavit setting forth the factudlasis for her

arrestid. 1 45. he Magistrate Judggho presided over the hearing noted thatGleestein
affidavit referred tglaintiff Lewis in some places as “Ms. Jones,” and in gbteezesas “Mr.
Jones.” Def.’Mem, Ex. G (Nov. 3, 2014 Superior Court for the District of Columbia

Proceedings in the Matter District of Columbia v. Lewig"“Lewis Transcript”)) at 3.As a

resultof these defects, the Magistrate Judge continueddtention hearing until Tuesday,

November 4, 2014, to permit the Distraztopportunity to perfect th€ersteinaffidavit. Id. at

4; Am. Compl. 1 48 (“[T]he judicial officer ordered [the plaintiff] held until the raey . .. for
a ‘24 HourGersteinperfection’ to give the District an opportunity to ‘perfect herstein™ (no
citations in original). Plaintiff Lewis waghen transported tihe District of Columbia Jalil,
where she wasubjected to atrip search as part of the intake process. Am. Cofnpl. The
following day, the District returned plaintiff Lewis tbe Superior Courtandthe Magistrate
Judge concluded that the “government did not perfedGlersteiri affidavit and released
plaintiff Lewis from custody.Id. 151-54.
. STANDARD OF REVIEW

A complaint must contain “a short and plain statement of the claim showingehat th
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). So to survive a motion to dismiss f
“failure to state a claim upon which relief may be granted,” Fed. R. Civ. P. @R (th¢
complaint “must contain sufficient factual matter, accepted as true, to ‘statmdcialief that

is plausible on its face,Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). The “claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is

liable for the misconduct allegedId. (citing Twombly, 550 U.S. at 556kee alsdKowal v.




MCI Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994) (plaintiff is entitled to “the benefit

of all inferences that can be derived from the facts alleged”). Althoughotine @ust accept the
facts pleaded as true, legal allegations devoid of factual support are tied¢atthis

assumption.See, e.gKowal, 16 F.3d at 1276. Along with the allegations made within the four

corners of the complaint, the court can also consider “any documents either aiamhed

incorporated in the complaint and matters of whichnily take judicial notice’EEOC v. St.

Francis Xavier Parochial S¢ii17 F.3d 621, 624 (D.C. Cir. 1997).
. ANALYSIS
A claim brought pursuant to 42 U.S.C. § 1983 “provides a remedy against ‘any person’
who, under color of state law, deprives another of rights protected by the Canstit@ollins

v. City of Harker Heights, 503 U.S. 115, 120 (1992Although a municipalit}?’! is a ‘person’

subject to suit under § 1983 for constitutional violations, it ‘cannot be held $alaly because
it employs aortfeasor—or, in other words, a municipality cannot be held liable under § 1983 on

arespondeat superior theory.” Singletary v. Bdtof Columbia, 766 F.3d 66, 72 (D.C. Cir.

2014) (citing Monell v. Dep'’t of Soc. Servs., 436 U.S. 658, 691 (1978)). As this Circuit has

explained,

in considering whether a plaintiff has stated a claim for municipal liability, the
district court must conduct a twsiep inquiry. First, the court must determine
whether the complaint statescéaim for a predicate constitutional violation.

4The section states, in relevant part:

Every person who, under color of any statute, ordinance, regulatioopgustusage, of any State
.. . subjects, or causes to be subjected, any citizen of the United Statethe .deprivation of any
rights, privileges, or immunities secured by ©enstitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper proceedingdoess . . . .

42 U.S.C. §1983

5“The District of Columbia is a municipality for the purposeBdf983.” People for Ethical Treatment of Animals,
Inc. v. Gittens 396 F.3d 416, 425 (D.C. Cir. 2005) (citation omitted).
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Second, if so, then the court must determine whether the complaint states a claim
that a custom or policy of the municipality caused the violation.

Baker v. District of Columbia, 326 F.3d 1302, 1306 (D.C. Cir. 2003) (citations omitted).

In assessing whether the plairgifAmended Complaint satisfies this second prong,
“[t]he court must determine whether the plaintiff has alleged an ‘affirmativeé 8okh that a
municipal policy was the ‘moving force’ behind the constitutional violatidd.(citations
omitted). There are “a number of ways a municipality can adopt a policy or curstomight

create liability,”Brown v. Distict of Columbia, 514 F.3d 1279, 1283 (D.C. Cir. 2008),

including:
the explicitsetting of a policy by the government that violates the Constitution; the
action of a policy maker within the government; the adoption through a knowing
failure to act by a policy maker of actions by his subordinates that aoasistent
that they havébecome “custom”; or the failure of the government to respond to a
need (for example, training of employees) in such a manner as to show “deliberat

indifference” to the risk that not addressing the need will result in constaltion
violations,

Baker, 326 F.3d at 1306 (citations omitted).
A. Claims Pertaining to the Length ofthe Plaintiffs’ Detentions(Claims I, I, and IlI)

The plaintiffs assert a number of claims against the District regarding the trigdir
detentions. First, thegllege that the District violated the Fourth Amendnigntontinuing to
detain them “even after a judicial finding of no probatdase.” Am. Compl. § 69. Similarly,
plaintiff Lewis alleges that the District violated the Fourth Amendment “by holdieifor]
more than [forty-eight] hours aftiner] arrest without a finding of probable cause by a judicial
officer.” 1d. { 73. Lastly, both plaintiffs claim that “[t]he District violated their Eighth
Amendment rights by holding them without probable cause after the administtafise s

incident to their arrest had been completed without holding a bail heatathd]"78.



While “a policemarts on-thescene assessment of probable cause provides legal

justification for arrestig a person suspected of crifm@&erstein v. Pugh, 420 U.S. 103, 113-14

(1975), “the Fourth Amendment requires a timely judicial determination of probairdesas a
prerequisite to detention,” id. at 126. “[A] jurisdiction that provides judicial detetoins of
probable cause withiffiorty-eight] hours of arrest will, as a general matter, comply with the

promptness requirement Gkrstein’” City of Riversidev. McLaughlin, 500 U.S. 44, 56 (1991).

And where the arrested individual is detained for more than forty-eight hours withoutialjudi
determination of probable cause, “the burden shifts to the government to demonstrate the
existence of a bona fide emergency or other extraordinary circumstddcet’57 see also

Cherrington v. Skeeter, 344 F.3d 631, 644 (6th Cir. 2003) (“[T]he undisputed record establishes

a violation of City of Riversids [forty-eightl-hour rule, and [the] [d]efendartiave failed to

identify any emergency or other extraordinary circumstance that mighthiskease outside of
the general rulg).

“Under Gerstein jurisdictions may choose to combine probable cause determinations
with other pretrial proceedings, . . . such as bail hearings and arraignments .versidej 500
U.S. at 58. The Eighth Amendment prohibits “excessive bail,” U.S. Const. amend. VIIl, and
while the Amendmentsays nothing about whether bail shall be available atldilited States
v. Sakrng 481 U.S. 739, 752 (1987]a] prompt hearing is necessary” because “a vital liberty

interest is at stakeUnited States v. Montalvburillo, 495 U.S. 711, 716 (1990). Althoudtet

Supreme Court has not imposedpecific timdimit by which the ggernment must conduct a
bail hearingJower courts have used Riversiddorty-eight hour limitation as a useful guidepost.

See e.qg, Coallins v. Ainsworth, 382 F.3d 529, 545 (5th Cir. 2004) (“There is no right to post bail

within [twenty-four] hours of arrest. Mississippi law indicates that this limitatidfoisy-eight]



hours.”); Holder v. Town of Newton, No. G8Y-197-JL, 2010 WL 432357, at *11 (D.N.H. Feb.

3, 2010) (“The clear import dficLaughlin, then, is that a bail hearing held witfforty-eight]
hours of a warrantless arrest is also presumptively constitutional—if inde€dtisétution
speaks to that issue.?).
1. The Duration of Plaintiff Hill 's Detention

Based on the foregoing state of the ldwe first three claimas to plaintiff Hill do not
pass muster. The Amended Complaint explains that he was arrested on July 8n2014,
Compl. 1 56, and released the following day, id. 1&3FHill was released within fortgight
hours of hisarrest, the District is “immune from systemic challenges,” and Hill carries the
burden to “prove that [his] probable cause determination was delayed unreasonahlys s
“for the purpose of gathering additional evidence to justify the arrest, a detswated by ill
will against the arrested individual, or delay for delay’s sake.” Riverside, 300aU56. The
only reason proffered by plaintiff Hill for the Court to find an unreasonable delagtithe

judicial officer affirmatively concludedat his initial appearance that the government lacked

probable cause to effetttearrest. Am. Compl. 1 60 (“The judicial officer held that tkeerstein
[affidavit] did not establish probable cause.But plaintiff Hill's assertion is belied by the

trangript of that proceeding. Specifically, the Magistrate Judge presiding ovelitrat in

6 As a preliminary matter, the defendant contendsalhatf claims ofthetwo named plaintiffshould be dismissed
under the doctrine of judial immunity. Def.’'s Mem. at 223. The defendant reasons that “because District
officials did not make the probable cause @wmisteirhold decisions, the District also is not liable for decisions
made by judges in D.C. Superior Courtd. This argument isunpersuasive Judicial immunity bars claims against
individual judges in theipersonatapacites Smith v. Scalia44 F. Supp. 3d 28, 40 (D.D.C. 2014)he claims
against the individual judge defendants in their personal capacities ar tnadex the doctrine of absolute judicial
immunity and thus must be dismisseddff'd, No. 145180, slip op. at42 (D.C. Cir. Jan. 14, 2015). But the
AmendedComplaint asserts claims against the District of Columbia, not amyasttdr in a personal capacity, and
thus this defense is not available to the defend8eeKentucky v. Graham473 U.S. 159, 166 (1985) (“When it
comes to defenses to liability, afficial in a personatapacity action may, depending on his position, be able to
assert personal immunity defenses,” but “[ijn an officiabacity action, these defenses are unavailable.” (citations
omitted)) (also noting that “an officialapacity suit is, in all respects other than name, to be treated as a suit against
the entity.” (citation omitted)).




appearance received an oral reqfiesh the government to continue the hearing “for [twenty-
four] hours to perfect th&ersteinaffidavit],” and granted the request, simply stating “Okay,
back tomorrow foiGersteinperfection.” Def.’s Mem.,, Ex. H (Hill Transcripjat 5 Itis
apparenftrom this transcript that thelagistrateJudge deferred her ruling on the issue of
probable cause until the subsequent hear8egid. Where, as her@ complaint’s factual
allegations are contradicted by exhibits of which the Court may take judicies nitte Court

need no longer accept @ae plaintiffs version of eventsSee, e.g.Kaempe v. Myers367 F.3d

958, 963 (D.CCir. 2004)(“Nor must we accept as true the complaractual allegations
insofar as they contradict exhibits to the complaint or matters subject to juditta.t). As
plaintiff Hill fails to offer any other reason for this Court to finduameasonable delag his
release, the Court must concludet tha hashotasserda constitutional deprivation with respect
to hisfirst three claims and thus must grant dedendant’s motion to dismiss these claims
2. The Duration of Plaintiff Lewis’s Detention

With respect to plaintiff Lewis, the District concedes that it held her for morddhtsn
eighthours without a judicial findingf probable caus®ef.’s Mem. at 8 (“Lewis’s final
probable cause determination, while greater ff@ty-eight] hours, was reasonable under the
circumstances); and ultimately acknowledges that it was ordered to release Lewis aftgy faili
to submit evidence substantiating probable cause, id. at 12 (“The government wasaunable
submit a corrected affidavit by the time theahing was held on November 4, which resulted in
Lewis’s prompt release that same dayAs an initial matter,iteseconcessionalone are
sufficient to survive a motion to dismiss with respect to plaintiff Lewis’s cla@entining to the

length of her detentionE.g., Long v. Gaines, 167 F. Supp. 2d 75, 82 (D.D.C. 2001) (concluding

that plaintiffs“clearly state[d] a claim upon which relief may be granted” pursuant to 4ZU.S



8 1983 whereghey“alleged that the [government] had failed to provide prompt determinations of
probable cause,” defining “promptly as a decision made wjtbity-eight] hours’), vacated

241 F. Supp.2d 1, 1 (D.D.C. 2002) (vacating the Memorandum Opinion’s compadema®

moot in light of the defendant’s adoption of a Consent Decree, but not disturbing the Court’s
prior findings of factandlaw). Nevertheless, the defendant detsh four arguments in support

of thedismisal of theseclaimswith respect to plaintiff Lewisall of which are unavailing.

First, the Districargueghat Lewis was arrested on Saturday evening and “there are no
adult arraignments on Sundays in D.C. Superior Court.” Def.’s Mem.\Athfle it is true that
Riversidecontemplatd circumstancesnder whichit would be permissible for a judicial
determinatioror bail hearing to take place outside dbey-eighthour periodthe justification
mustrise to the level of a “bona fide emergency or other extraordinary circums&tance
Riverside, 500 U.S. at 5And Riversidemadeclear thainterveningweekends and holidays do
not excuse a failure to obserRéversidés requirements of promptness. Riverside, 500 U.S. at
57 (“intervening weekends” do “not qualify as an extraordinary circumstance”).

Second, the District claims that Lewis’s detention was lawful pursuanoddde §
23-1322(a)(1)(A).Def.’s Mem. at 910. Specifically, the defendant reasons as follows: “the
government requested a hold ungection 23-1322(a)(1)(A), given that Lewis’s latest offense
constituted a violation of her release in another matter for which she has not phed ttpait
portion of the D.CCode “allows aetention of up to five days,” the Magistrate Judge scheduled
“a Gersteinperfection hearing” for the following day, and plaintiff Lewis was reddast that
hearing. Id. The defendant therefoe¥gues that “because the hold was lawful upslecction
23-1322(a)(1)(A), the claims fail.1d. at 10. But a plain reading of section 23-1322

demonstratethe fallacies in that logicThatsection requires a judicial officer:to



order the detention of a person charged with an offense for a period of reot mo

than [five] days . . . if the judicial officer determines that the person chardgled wi

an offense . . . [w]as at the time the offense was committed, on . . . [rlelease pending

trial for a felony or misdemeanor under local, state, or federal law.
D.C. Code 8§ 23-1322 (2013). It does not speak to the District’s obligation to obtain a prompt
judicial determination of probable causgeeid. And the District of Columbia Court of Appeals
has specifically explained that a “baseline probable causerde&tion” is requiredbeforea

judicial officer may considegpretrial detention according to the requirements set forteatiosn

23-1322.Tyler v. United States7’05 A.2d 270, 276—77 (D.C. 1998ke alsdJnited States v.

Edwards, 430 A.2d 1321, 1335-41 (D.C. 19&tjiculatingthe similarities and differences
between the procedural due process requirement§efsieinprobable cause determination and
a pretrial detention hearing conducted pursuant to section 23-132&, no finding of
probable cause was made as grounds for Lewis’s detention.

Third, the District asserts thtite probable cause hearings comported with Rule 5 of the
Superior Court Rules of Criminal Procedure, which “governs initial court procesfdithgwing
an arrest in th®istrict,” and therefore plaintiff Lewis’s detention was lawfllef.’s Mem. at
11-13. Rule 5 does not specify how soon an arrestee must first appear before a judmial offi
but does require the District to “take the arrested person witinmg#cessary delay before the
Court.” D.C. Super. Ct. R. Crim. B(a) (2015). The Rule also notes that, where a judicial

officer “imposes angonditions of releasehich constitute a significant restraint on pretrial

liberty,” the prosecutor must file {kthe end of the next working day a copy of a sworn

statement of fact offered to establish probable cau3eC. Super. Ct. R. Crim. B(c)
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(emphasis added) The defendant suggests that this language peitrhitgontinue detention
beyond the 48-hour window if it “submit[s]Gersteinaffidavit by the end of the next business
day.” Def.’s Mem. at 12But contrary to the District’'s assertiorthe plain meaning of the
phrase, “conditions agkleas¢ unmistakably indicates that tlagresteenust in fact beeleased

for this provision to apply SeeReleaseBlack’s Law Dictionary(10th ed. 2014) (defining

release, in part, at/'he action of freeing or thiact of being freed from restraint or
confinement). Nowhere inthis Rule is it suggested that a judicial officer may delay a finding of
probable cause for an individual who remaietainedbeyond what is considered “prompt”

under RiversideCf. In re S.J., 686 A.2d 1024, 1026 (D.C. 1998)ding invalid the trial

court’s order otontinued detentiothat it issued at the defendant’s initial appeardremause
the trial court did not make any probable cause determinatioccemichued the matter to permit
the government five additional days to obtain a witness for a probable cause he@nidgyven
if the Court couldaccept the District’s interpretation of the Rule, compliance with local
procedural rules does not trump an arrestee’s constitutionally protectea reghtdmpt

probable cause determination. Riverside, 500 U.S. at 58 (“The record indicates . . . that the

"The Superior Court amended its Rules of Criminal Procedure, effectilelAp016. SeeCourt Order 140%t 1
(D.C. Super. Ct. Apr. 1, 2016Rule 5was redrafted “to conform to the general restyling of the federal rules in
2002.” 1d. at 11. As noted in the Comment to the amendments tddba Rule, Paragraph (e) of the new Rule,
“which contains the prasions of former paragraph (c). . sets forth the procedures for a probable cause
determination that must be made whenever the court imposeficsighiestraints on the pretrial liberty of a person
arrested without a warrantld. at 12. In pertinent part, that Rule now reads:

If a defendant is arrested without a warrant, and the court imposes uporetidaiéfiny conditions
of release which constitute a significant restraint on pretrial liberty, the owust, unless the
defendant waives an initial probable cause determinationjreetie prosecutor to file with the
clerk by the end of the next working day a copy of a sworn statementt afffaied to establish
probable cause.

Id. at 11(Rule 5(e)(1)). Thus, no substantive changes to the Rule have occurred, and the Courtis aralic be
the same under either version of the Rule.
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County’s current policy and practice do not comport fully with the principles” of thdlFour
Amendmen).

Finally, the District contends thatven ifplaintiff Lewis’s detentioramounted t@
constitutional deprivatiorher first three claims must be dismissed because she has failed to
allege acustom, policy, or practice on the part of the District that caused the purported
violations. Def.’s Mem. at 21-22. But the Magistrate Judge presiding over Lewis’s initial
hearing indicated to the contrarin denyingthe requesof defense counsel thiaéwis be
released while the government sought to “perfectGessteinaffidavit, the Magistrate Judge
responded:If [the District]asKs] for the [twenty-four] hours, they getit. ... I've read the
statute, been here five years, been trained and . . . [tjhe bottom line is they tye¢iefur]
hours.” Def.’s Mem., Ex. G Lewis Transcript) at 34. “[E]ven a single decision by [migipal

policymaker$ unquestionably constitutes an act of official government policy.” Pembaumw. Cit

of Cincinnati, 475 U.S. 469, 480 (1986)Vhile it isunclear whaparticular statute or training
the Magistrate Judge wasferenang during the hearinghe Court must afford the plaintifthe
benefit of all inferences that can be derived from the facts alleewal, 16 F.3dat 1276, and
thus, findsplaintiff Lewis’s allegations sufficient to survive the defendant’s motion to dismiss,

cf. Barnes v. trict of Columbia 793 F. Supp. 2d 260, 282 (D.D.C. 2011) (“Overdetentions

caused by the District’s ordinance are clearly constitutional violsgxecuted in accordance
with District policy officially adopted and promulgated by the Council.”). Therakfat having
failed to present any persuasive arguments to find otherwise, the Court muiteleny

defendant’s motion with respect to plaihtiewis’s first three claims
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B. The Plaintiffs’ Fifth Amendment Claim (Claim V)

The Amended Complaint assettisit the Districviolated the Fifth Amendment “by
denying a bail hearing to arrestees [itee plaintiffsjwho contest probable cause after a judicial
officer has made a finding of no probable cause[,] but granting a bail heaangstees who
concede probable cause after a judicial officer has made a finding of no pricbakky.” Am.
Compl. § 82.TheDistrict has moved to dismiss this claim, contending that it fails to establish
violation of theDue Proces€lause of the Fifth Amendmehéecause the circumstances of the
plaintiffs’ detentions do not amount to punishment, Déflésn. at 17-18 (citingBell v.

Wolfish, 441 U.S. 520, 538—-39 (1979and fails to stateaolation of the Equal Protection
Clausebecause they have not alleged that “the decisiakers in their particular cases were

motivated by a discriminatory purpose,” &.19 (citingMcCleskey v. Kemp481 U.S. 279, 292

(1987)).
The plaintiffs’ opposition fails to address any of the Distriatgumentsvith respect to
their Fifth Amendment claim. Accordingly, the Court will treat the District’s argusnas

conceded and dismiss tlusim. SeelLewis v. District of ColumbiaNo. 10-5275, 2011 WL

321711, at *1 (D.C. Cir. Feb. 2, 2011) (per curiam) (“It is well understood in this Circuit that
when a plaintiff files an opposition to a dispositive motion and addresses onlg eegiaments
raised by the defendant, a court may tteasearguments that the plaintiff failed to address as
conceded.” (citation omitted))
C. The Plaintiffs’ Claims Pertaining to Blanket Strip SearchegClaim V)
The plaintiffs’ final claim alleges that the defendant violated theurth and Fifth
Amendment rights “by subjecting them to blanket $fg@arches at the [District of Columbia]

Jail after presentment.” Am. Compl. § 84. tdigcally, the Supreme Cotulhas recognized
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“[t]he difficulties of operating a detention ceritand explained that “a regulation impinging on
an inmate’s constitutional rights must be upheld ‘if it is reasonably relategitinkzte

penological interests.”_Florence v. Bd. of Chosen Freeholders,  U.S. _, ,132S. Ct. 1510,

1515 (2012) (quotind@urner v. Safley482 U.S. 78, 84-85 (1987)h its seminal case on

Fourth Amendment challenges to strip search detention policies, the Court acknowhadged t
A detention facilityis a unique place fraught with serious security dangers.
Smuggling of money, drugs, weapons, and other contraband is all too common an
occurrence. And inmate attempts to secrete these items into the facility by
concealing them in body cavities are docutadrin this record . . . and in other
cases.

Bell, 441 U.Sat559. The Court went on to articulate the framework for analyzing such

challenges as follows:

The test of reasonableness under the Fourth Amendment is not capable of precise
definition or mechanical applicationin each case it requires a balancing of the
need for the particular search against the invasion of personal rights thedritte s
entails. Courts must consider the scope of the particular intrusion, the manner in
which it is conductegthe justification for initiating it, and the place in which it is
conducted.

Id. Subsequentlyn Florence the Supreme Courtiledthat“security imperatives involved in

jail supervision override the assertion that some detainees must be exempefrooreh

invasive search procedures at issue absent reasonable suspicion of a concealed wdwsgvon or ot

contraband.” __ U.S.at__, 132 S. Ct. at 1518. Tlewsry detainee who will be admitted to

the general population [of a jail] may be required to undergo a close visual inspect®n whil

undressed.”ld. at__, 132 S. Ct. at 1513.

The Justices who compos#ae majority inFlorence did not agresith all aspects of the
majority opinion:Justice Kennedygelivered the opinion of the Court willusticedRoberts,

Scalia, and Alito joimg in full, and Justice Thomas joining the opinion except with respect to

PartIV. 1d.at__, 132 S. Ct. at 151(Rart IV limitedFlorencés holding, explaining that there
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maybe circumstances in whiguch search policies could be unreasonalleat , 132 S. Ct.
at1522-23. Part IV noted thtte facts ofFlorencedid not require the Court to consider
situations where, for exampl& detainee will be held without assignment to the general jail
population and without substantial contact with other detdintesarresteefs] detention has
not yet been reviewed by a magistrate or othecjadofficer, and [the arresteen be held in
available facilities removed from the general population”; “officers emjag|intentional
humiliation and other abusive practices”; and “searches . . . involve the touching of detainee
Id. Justices Roberts and Alito each issued concurrend&sting thatheir decisionsvere
predicatedn the inclusion of Part IV, icht__, 132 S. Ct. at 1523 (Roberts, J., concurring) (“[I]Jt
is important for me that the Court does not foreclose the possibility of an exceptierrtdetit
announces. Justice KENNEDY explains that the circumstances before it do not@fford a
opportunity to consider thabpsibility.” (citing id. at__, 132 S. Ct. at 1522-15PBart 1V)));id.
at__, 132 S. Ct. at 1525 (Alito, J., concurring) (“The Court does not address whether it is always
reasonable, without regard to the offense or the reason for detention, to stipesearrestee
before the arrestee’s detention has been reviewed by a judicial officereabhepinion
explicitly reserves judgment on that question. In light of that limitationnltjeé opinion of the
Court in full.” (citingid. at__, 132 S. Ctat 152223 (Part 1V))). Particularly grtinent to the
present case, Justice Alito elaborated on Part IV, explaining that

the Court does not hold that itabvaysreasonable to conduct a full strip search of

an arrestee whose detention has not been reviewed by a judicial officer and who

could be held in available facilities apart from the general populatidost of

those arrested for minor offenses are not dangerous, and most are released from

custody prior to or at the time of their initial appearance before a magisknate.

some cases, the charges are droppedthers, arrestees are released either on their

own recognizance or on minimal bailln the end, éw are sentenced to

incarceration.For these persons, admission to the general jail population, with the

concomitant humiliation of a strip search, may not be reasonable, particularly if a
alternative procedure is feasible.
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Id.at__, 132 S. Ct. at 1524 (Alito, J., concurringustice Breyer issued a dissenElorence
joined by Justices Ginsburg, Sotomayor, and Kagi&erein he reasoned that:
a search of an individual arrested for a minor offense that does not involve drugs or
violence—say a traffic offense, a regulatory offense, an essentially civil matter,
any other such misdemeaneils an “unreasonable searc[h]” forbidden by the

Fourth Amendment, unless prison authorities have reasonable suspicion to believe
that the individual possesses drugs or other contraband.

Id.at__, 132 S. Ct. at 1525 (Breyer, J., dissenting).
One member of this Circuitasaffordedparticular weight tahe exceptions articulated in
Florence remarkng that“six Justices of the Supreme Court have expressed unease with the type

of indiscriminate strip searching . that is challenged heteJohnson v. District of Columbia,

734 F.3d 1194, 1206 (D.C. Cir. 2013) (Rogers, J., concurring in part and concurring in the
judgment) (challenge to District of Columbia Superior Court cellbtopklicy of subjecting all
incoming detaineédo strip search, including “prpresentment arrestees charged with
nonviolent, nordrug offenses”) In the present casthe plaintiffs allege that “the judicial
officer had made a finding of no probable casand there were other readily available
facilities removed from the general population of the DC Jail in which [the ifigfimbuld have
been held.” Pls.” Opp’n at 21. Accordingly, the plaintiffs’ allegations talesely within

circumstances not relsed by the Supreme Court in Florence. Florence,  U.S.at__, 132 S.

Ct. at 1523see alsad. at__, 132 S. Ct. at 1523 (Roberts, C.J., concurringgtid. , 132 S. Ct.

at1524 (Alito, J., concurring).

8 As explainedsupra the Court questions this characterizatiéthe judicial officers rulings, as the transcripts of
the plaintiffs’ detention hearings indicate that the Magistrate Judgesly defered any ruling on the existence of
probable cause. Regardless, it is apparent from the transcripts thatmatafé finding of probable causeere
made duringhe plaintifs’ initial appearancesSeeDef.’s Mem.,, Ex. H Hill Transcript);Def.’'s Mem,, Ex. G
(Lewis Transcript).
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The Third Circuithas also relied on Part df Florenceto distinguishcircumstances
wherethe challenged strip search involves physical contact with the det&ee€havarriaga

v. New Jersey Dep’t of Corr806 F.3d 210, 231 (3d Cir. 2015)s that Circuit explained,

the strip searches Florenceanvolved only the visual inspection of detaindasdy
cavities, and there “[we]re no allegations that the detaineagere touched in any
way as part of the searcheslfideed, in response to an arscfconcerns about
instances of officers ngaging in intentional humiliation and other abusive
practices,” the Court recognized that there may “be legitimate concernstladout
invasiveness of searches that involve the touching of detain@ési$, Florence
does not govern here.

Id. (quotingFlorence  U.S.at __, 132 S. Ct. at 1515, 1%Rart 1V)); see alsd-lorence

U.S.at__, 132 S. Ct. at 1514 (“Apparently without touching the detainees, an officer looked at
their ears, nose, mouth, hair, scalp, fingers, hands, arms, armpits, and other body .8pedings
at_, 132 S. Ct. @515 (“There are no allegations that the detainees here were touched in any
way as part of the searches.”). And here, the plaintiffs allege that after adétakes all his
clothes off” during the strigearch;[tlhe guards rifle the hair, pull the ears back, and then open
the mouth wide and lift the corners with their hands so that the guard can see ¢git ior the
mouth.” Am. Compl. § 37-38.

For these reasons, the Cadidagrees witlthe District’s contentions th&lorence
requires dismissal of the plaintiff's allegationsdeedBell instructs the Court to avoid
“mechanical application” of Fourth Amendment challenges to detainipesearches, and
requires a “balancing” of the parties’ respective interests “[ijn each c444.U.S. at 559.
Thus, the plaintiffs should at least be afforded an opportunity to engage in factaakdjso
order to demonstrate that the District’s specific “response to the situsgxaggerated.See
Florence, U.S.at__, 132 S. Ct. at 1518. This comports with the jurisprudence of this Court;

as Judge Royce Lambeltlas observed, “courts have declined to dismiss claims based on

blanket strip search policies, whether or not the detention is justified.” Barnestnctiif
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Columbia, 242 F.R.D. 113, 119 (D.D.C. 20Qagijations omitted) (denying motion filed pursuant
to Rule 12(b)p)).
IV. CONCLUSION

For the foregoing reasons, the Court concludes that it must grant in part and party
the defendant’s motion to dismis8ccordingly, ¢aims |1, 1l, and IIl of the Complaint are
dismissed with respect to plaintiff Hill, but not withspect to plaintiff Lewis. Claim IV is
dismissed with respect to both plaintjfésxd claim V survives the defendant’'s motion with
respect to both plaintiff3.

SO ORDEREDthis 27" day of June, 2018.

REGGIE B. WALTON
United States District Judge

9The Amended Complaint also asserinumber of class allegations based upon the claims of plaintiffs Hill and
Lewis. SeeAm. Compl.187-103. On June 10, 2015, the Court issued a Minute Order granting the plaintiffs’
consent motion to stay thldeadlinefor filing a motion for class certification, as required by the Colnt'sal Rules
of Civil Procedure.Seel CvR 23.1(b) (“Within [ninety] daysifter the filing of a complaint in a case sought to be
maintained as a class action, . . . the plaintiff shall move for a certifioatider Rule 23(c)(1) . . . .")Specifically,
the deadline for the plaintiff to seek class action treatimanibeeiSTAYED until the date of the Rule 16
scheduling conference, or the date on which a Rule 16 scheduling orderighiheyver is first.” Minute Order
(June 10, 2015). Accordingly, the Court will defer a ruling on these allegmtions until such time #se parties
have an opportunity to briefmotion to certify or to strike these class allegations.

10 An Order consistent with this Memorandum Opinion shall be issugdmporaneously.
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