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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Q.CC. etal.
Plaintiffs, : Civil Action No.: 15-00400QRC)
V. : Re Document Ne.: 9, 11

DISTRICT OF COLUMBIA

Defendant.

MEMORANDUM OPINION

GRANTING PLAINTIFFS ' MOTION FOR SUMMARY JUDGMENT AND DENYING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT

[. INTRODUCTION

Plaintiffs R.C. and M.C. brought this action on behalf of themselves and their daughter
Q.C-C.! under the Individuals with Disabilities Education Act, 20 U.S.C. §8 #186q.(the
“IDEA”) against Defendant the District of Columbia (the “District”). Plaintiffs appeat fna
administrative decision that, in relevant part, found that the District of ColumbilaSchools
(“DCPS”) denied Q.€C. a free appropriate public education as required by the IDEA but
declined to order the relief requested by PlaintiBefore the Court are the parties’ cross
motions for summary judgmengeePls.” Mot. Summ. J., ECF No. 9; Def.’s Opp’n PIs.” Mot.
Summ. J. & Def.’s Cross-Mot. Summ. J., ECF No. 11. For the reasons provided below, the

Courtwill grant Plaintiffs’ motion and deny the District's motion

! The Court has permitted Plaintiffs to proceed anonymously in this action pusuant t

Rule 5.2 of the Federal Rules of Civil Procedure and Local Civil Rule 5.5¢€Order, ECF
No. 3.
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[I. BACKGROUND

The Court begins by providing an overview of the framework of the IDEA before gurnin

to the factual background and procedural histdrthis case.
A. Statutory Framework

Under the IDEA, “every child with a disability in this country is entitled taee'f
appropriate public education,” or FAPELeggett v. District of Columbj&93 F.3d 59, 62 (D.C.
Cir. 2015) (quoting 20 U.S.C. 8§ 1400(d)(1)(A))he “primary purpose” of the Act is “to ensure
that all children with disabilities have available to them a[n] . . . education that €zgsha
special education and related services designed to . . . prepare them for furthigsreduca
employment, and independent living.Iti. (quoting 20 U.S.C. 8§ 1400(d)(B)) (alteration in
original). “A free appropriate public education entitles ‘each child witisaldlity’ to an
‘individualized education program’ that is tailored to meet his or her unique negdsry v.
District of Columbia 750 F. Supp. 2d 94, 96 (D.D.C. 2010) (quoting 20 U.S.C. 88
1414(d)(1)(AH2)(A)).

The individualized education program (the “IEP”) is the “primary eefifor
implementing the IDEA.Lesese ex rel. B.F. v. District of Columhid47 F.3d 828, 830 (D.C.
Cir. 2006). The IEP is “[p]repared at meetings between a representatineelotalschool
district, the child’s teacher, the parents or guardians, and, whenever apprapeatisabled
child.” Id. It “sets out the child’s present educational performance, establishes annuabdnd s
term objectives for improvements in that performance, and describes thelgpes@aned
instruction and services that will enable the child to meet those objectides.”

When the parents of a student with a disability are dissatisfied with a schaot dis

agency’s “identification, evaluation, or educational placement of the child, prdkision of a



free appropriate public education to such child,” 20 U.S.C. § 1415(b)(6), the IDEA ehtthes t
to present their arguments in an “impartial due process heaidng,1415(f). Any party
aggrieved by the hearing officer’s determination may bring a civil actistate or federal court.
See id§ 1415(i)(2). The IDEA also contains a “stay put” provision, which provides that during
the pendency of any of these proceedings, the student must remain in hisusrdrer
educational placement unless otherwise agr&ax id8§ 1415()).

B. Factual Background

Q.C-C. is a minotliving in the District of Columbiavith her parents, who adoptedr
from Guatemala when she was an infé®eeAR 379. Q.C-C. has been diagnosed with
Attention Deficit Hyperactive Disorder (“ADHD"a phonological disorder, Mixed Receptive-
Expressive Language Disorder, a reading disorder, and a disorder ehwxfiressionSeeAR
384; AR 750.

From kindergarten through the fourth grade, @.Gattended OystekdamsBilingual
School(“OysterAdams”), a public school within the DCPS syste®eeAR 383 AR 750. In
March andApril 2010, while Q.CE. was in the third grade at Oyst#&dams,DCPSconducted a
psychological evaluation @.C-C. anddetermined thashewas eligible for special education
andrelated sarices pursuant to the IDEA as a student with a disability classificatioDtber
Health Impairment. SeeAR 262; AR 750-51. As a result, Q@C-received some limited
additional support during the remainder of the school y8aeAR 751. Q.C-C.’s fourth grade
year at OysteiAdams, the 2010-2011 school year, was “roudgh’herboth academically and
socially. AR 751. She struggled in all but one of her classes, was bullied, ancelodt &ind

selfesteem.See id.



Q.C-C.’s parents, concerned about her difficulties in fourddg, engaged the services of
a special educatioconsultant, Dr. Laura Solomoigee id. Tr. Day 1 at 37:8—-22, ECF No. 8-8;
AR 261-75 (Diagnostic Educational Evaluation by Dr. Solomon datédl3, 2011).In
February 2011, Dr. Solomon observed @QOn classes at Oyst&dams, reviewed her
educational records, conducted tests, and interviewed her pafe®sR 263—74; AR 751. Dr.
Solomon concluded th&.C-C. “requires a more intensive program thanisheurrently
receiving.” AR 274see alsdAR 751. Noting that Q.@. had ADHD, “significant dyslexia”
and “multiple” other learning disabilitie®r. Solomon opined th&.C-C. neededamong other
things,classes with a smaller teacherstudent ratio, counselingndintervention from an
occupational therapist armdspeech language pathologist, along with systematic instruction in
strategies for attention and executive functioning. AR 2&d;alsAR 751. Dr. Solomon
recommendethatQ.C-C.'s parens consider two schools f@.C-C., one of which was The Lab
School of Washington (“Lab;)a private fultime special education day scho8eeAR 274;
AR 751.

Following Dr. Solomon’s recommendatid@,C-C.’s parents unilaterally enrolled.C-C.
at Lab fo the 2011-2012 school ye&,C-C.’s fifth grade year.SeeAR 751. In January 2012,
Q.C-C.s parents filed a due process complaint against DCPS alleging violatidres IDEA
and, in June 2012, a hearing officer determined that DCPS d@r=@. a FAFE by failing to
invite Q.C-C.'s parents to an IEP meeting in January 2012, by developing an IEP that was not
individually tailored to mee®.C-C.’s needs, and by failing to provide an appropriate educational
placement for the second half of the 2011-2012 school B=eAR 39-74 (Hearing Officer
Determination dated June 28, 2012). Finding that Lab was “appropriate” under the hBEA, t

hearing officer ordered DCPS to reimbu@«€-C.’s parents for all costs @).C-C.'s attendance



at Lab from Januar$1, 2012 through August 31, 2015eeAR 71. Q.C-C. has continued her
education at Lab since the 262D12 school year with DCPS continuing to fund her placement.
SeeAR 751.

In October 2013, durin@.C-C.'s seventhgrade year at Lalf).C-C.’s parentdiled
another due process complaint against DCPS, claiming that, despite DCP $igembfinding
of Q.C-C.s placement at Lab, DCPS had failed to propose a program or placem@rt{Cr
SeeAR 752. Q.C-C.'s parents and DCPS settled that complai@@eember 2013See id. AR
550-52 (settlement agreemesignedDec.5, 2013). As part of the settlement, DCPS agreed to
continue paying fo.C-C.'s placement at Lab through June 19, 2014, evalQaieC., review
and revise her IEP at a meeting befoneeJi9, 2014, and determine a location of service
following the meeting.SeeAR 551. Q.C-C.'s parents agreed to visit the proposed location of
service and retained the right to challenge the proposed IEP and placSaed.

Pursuant to the settleme®CPS conducted several reviews and evaluations in April and
May of 2014. In April 2014, a DCPS school psychologist conducted an evaluation by reviewing
Q.C-C.s school records, observiig@ C-C. in class for 35 minutes, and interviewing on€ot-
C.s teacherand prepared a report which recommended@@tC. continue to be considered
eligible for special education services under the “Other Health Impairehesignation SeeAR
554-60. A DCPS speech language patholodistith Edgehillalso conducted an assessment by

reviewing records, including test results and questionnaire respon@e€-ky's teachers,

2 The hearing officer declined Q.C-C.’s parents’ request for reiralmest for the entirety
of the 2011-2012 school year, finding that they failed to prove that DCPS deniétl @.C-
FAPE, or failed to make a FAPE available, during the fall of 2BgeAR 71. The Court also
notes that in the separate Hearing Officer Decision appealedheHgaringOfficer incorrectly
stated that the hearing officer in 2012 ordered DCPS to reimburse Q.C-C.’s pasnts “
January 21, 2010 through the end of SY 2011-2012.” AR 751.



observingQ.C-C. in one class, and concluded tatC-C. did not have a distinct Speech and/or
Language Impairment as a “primary disablampdition” but that DCPS should consider whether
Q.C-C.was eligible to receive “oral communication related services.” ARB&lemphasis
omitted). A DCPS occupational therapist conducted an assessment by reviewing records,
observingQ.C-C. in class, ad conducting interviews and concluded tQa€C-C.'s “decreased
muscle tone, endurance and postural stability . . . . combined with inattentiveness activeeff
sensory processing affect her ability to keep pace and fully engagéyiactaiities.” AR580—

88. A DCPS social worker also prepared a report based on records, a 35-minute classroom
observation, anthterviewsandconcluded tha®.C-C. “is a vulnerable child who requires
significant supports to be successful in accessing her academic pargtanaintaining
emotional stability.” AR 58996. Aexandra LemusQ.C-C.'s fourth-grade special education
reading teacher from Oyst&dams,also observe®.C-C. for 30 minutes during one of her
classes at LabSeeAR 622; AR 753; Tr. Day 2 at 48:20-52:14, ECF No. 8-9.

On April 7, 2014, Lab held an annual meeting to dis€u§sC.’s progressand need for
support and to revise the IEP for her continued education at3edhAR 327; AR 752-53.
DCPS was invited to this meeting but did not atteBdeAR 752. The 2014 Lab IEP called for
31.25 hours of specialized instruction and 3.75 hours of related sgreicegek which
included individual and group speech and language therapy, occupational therapy, and
psychological treatmentSeeAR 327; AR 752-53.

On June 2, 2014 DCPSteam, which includets. Lemus convened an IEP meeting at
OysterAdams withQ.C-C.’s parents and staff from Labnd DCPS ultimately drafted a new
proposed IEP SeeAR 409; AR 421-39 (DCPS IEP dated June 2, 2014); AR &3PS cited

the 2014 Lab IEP throughout its IEP, including, for example, the Lab IEP’s stdtdrat).C-



C. “struggles to interact with her peers and has some social skills difficultidghanh®[t]his
impacts her overall sefsteem which in turn impacts her ability to function in the general
education curriculum,” AR 432, and the Lab staff agreed with the goals set fdrithCPS
IEP,seeAR 754.

A sharp disagreement, however, emerged between DCRQ.@x@.'s parents anthe
Lab staff regardingie amount of special education tRaC-C. requires.SeeAR 753 (“There is
just simply a disagreement between DCPS and [Lab] and the student’s parents abaut what
takes to educate the student.”). In stark contrast with the Lab IEP, DCP&beksalyfive
hours of specialized instruction per week with only one of those hours outside the general
education, as well as various related services in occupational therapy, belsppmat, and
speech and language pathology with some of those setaidag place outside the general
educatiorsetting SeeAR 436; AR 753. DCPS justified this propobgldetermininghat “the
previous DCPS IEP hours remained appropriate,” becQUS€. made adequate progress at
OysterAdamsfour years earlier AR 641;seealsoAR 648-49 (“The IEP Team felt tha].C-
C.] needs 5 hours of service, as she had on her IEP when she was last af@ysieBilingual
School becaus€).C-C.] made over two years of progress in Reading that year, and she is
Average on the Woodcock Johnson Tests of Achievement in Reading and Math. The lawyer for
the family disagreed and argued th@tQ-C.] needs a full time placement. The IEP with 5 hours
was developed by the IEP Team at Oy#tdams Bilingual School.”).

Three days after the DCREP meeting, DCPS informe@.C-C.’s parents by letter that
DCPS had selecteflice Deal Middle School (“Deal’)a public school within the DCPS system,
as the location of services for implementing the IBBeAR 650-51. On June 12, 20X3.C

C.s parens, through counsel, formally notified DCPS that they disagreed with and dejecte



DCPS’s IEP, stating th&.C-C. “requires significantly more special education services than
proposed by the DCPS IEP team,” ataltingtheir intention to maintai@.C-C.’'s placement at
Lab and seek “ongoing public funding for that placement.” AR 652. Pursuant to the December
2013 settlemen.C-C.’s parentsalsovisited Deal and met with the schoaddissistanprincipal
to discuss hov®.C-C.'s IEP would be implementedses Tr. Day 1 at 183:7-184:7Basedon
their observations and conversations viddal's assistanprincipal, Q.C-C.’s parents found Deal
to be inappropriate fd@.C-C. for a variety of reasons, including tapparent lack of a special
education teacher outside math and reading, the large school size, and the lack of support for
Q.C-C.s difficulties with “executive functioning.”See idat 184:1-16id. at 189:3-190:13.
C. Administrative Proceedingand the Hearing Officers Determination

On August 25, 201Rlaintiffsfiled a due process complaint against DC&&ming that
DCPS denied).C-C. a FAPE in twoseparatavays: first, by failing to propose an appropriate
IEP, specifically by proposing an insufficient amount of specialized inginj@nd secondyy
failing to provideQ.C-C.'s parents with “meaningful participation in the IEP process” by
unilaterally selecting Deal as the location of service. AR14 Plaintiffs did not challenge the
goals contained in the IEP or any components of the IEP other than the prescribedatmount
specialized instruction outside general educat®eeAR 750 n.5. As a remedy, Plaintiffs
sought, in part, an order requiring DCPS to continue to @u@C.'s placement at LabThe
Hearing Officerordered DCPS to continue to fu@dC-C.'s placement at Lab during the
pendency of the complaint process pursuant to the “stay put” provision of the IB&s@rder
on Motion for Stay Put Protections, AR 242— 48.

A hearing on the due process complaint was held on DecembeDkeesmhber5 of

2014 before Hearing Officer Coles B. RuBeeAR 747. At the hearing, Plaintiffs presented



testimony from their educational consultadt. Solomongdesignated as an expert in “special
education programming and placement,” as wetiresofQ.C-C.'s parents anthree Deal staff
members, all of whom were designated as experts in their respective fisfusech language
pathology, occupational therapy, and “special education @moging and placemehtAR 768.
DCPS presented testimony fran expert speech language patholodilst, Lemusandthe
assistant principal of DeabeeAR 768—-69. The Hearing Officer issued his determination on
December 3, 2014. SeeAR 747-703

With respect to the first issue presented, the Hearing Officer concludda@R& denied
Q.C-C. a FAPE by failing to propose an appropriate program or placerBeefR 760. In
reaching this conclusion, Istated that “[the overwhelming evidence demonstrates, despite
DCPS witnesses’ testimony to the contrary,” Qat-C. hasa wide variety of health concerns

that “impact her significantly throughout all classes.” AR 762. He found that thetat

3 On December 26, 2014, the Hearing Officer issued a second version of his determination

that maintained the December 25, 2014 issuance date, informing the parties thairitle se
version contained “typographical corrections” and that “[n]o substantive charigébéen

made.” AR 770seeAR 747-69 (correctd Hearing OfficeDeterminatiof). The parties did not
alert the Court to the two different versions of the determination in theis baiedl, thougkthe

District cites the corrected version of the determination, Plaintiffs incorretl the original,
superseded version throughout their bricSge, e.gMem. Supp. PIs.” Mot. Summ J. at 2 n.1,

ECF No. 9 (citing AR 722—-44). The Court also observesdisypite the Hearing Officer’s
statement to the parties, the changes appear to have been more than simplgptypalgr

Most notably, an entire paragraph of the Hearing Officer’s findings ofMastremoved from the
corrected versionCompareAR 727 | 14with AR 752 § 14. Though the Hearing Officer

neither specifically informed the parties of this change nor provided an explamatigrite

Court observes that, in the original version, the removed paragraph was repeated, but phrased
differently, & a separate paragraph later in the opinl@ompareAR 727 | 14with AR 729 |

20. In the corrected version, the latter paragraph was retained, though widhhentjgaragraph
number. SeeAR 753 § 19. The removal of the paragraph (and the other changes) did not have a
substantive impact on the Hearing Officer’s analysis, and none of the chandeststélg

affect the Court’s analysis here either. Nevertheless, when hearirgyoffiake such changes

to their decisions, it is appropriate for thenfutly inform the parties on the record of the

changes to avoid creating unnecessary confusion for the parties and the courts.



members “credibly testified tha@[C-C.] benefits fom the level of intervention and low student
to teacher ratio the student has at [Lab{l” As to DCPS’s IEPhestated

The Hearing Officer igncredulous that DCPS would base the

amount of specialized instruction in the student’s current IEP on the

amount of services that she received nearly four ypaos rather

than taking into account that [sic] the student’s current instructional

performance and crafting an individualied [sic] education program
that meets the student’s needs where she is operating currently.

AR 762. He further found théthere was credible testimony that the extensive goals that are in
the student’s DCPS IEP that [Lab] helped draft cannot be implemented in the scant iumbe
hours of specialized instruction in the DCPS IEP as it was drafted on June 2, 2014.” AR 763.
Though the Hearing Officer found, based on “overwhelming evidence,” that f4$ainti
had established that DCPS den@®-C. a FAPE by providing an insufficient number of hours
of specialized instruction in her IEP, he nonetheless declined to order the eqaitaddly that
Plaintiffs sought: prospective placement at L&eeAR 762—-64. Instead, he struck a middle
ground anchose to amen@.C-C.'s IEPto prescribe “at least 25 hours of specailized [sic]
isntruction [sic] outside general education per week.” AR 768e Hearing Officer justified
this result by stating that he was “not convintdeat [Q.C-C.] must be totally removed from her
non-disabled peers and that a separate school is the student’s least restricbwenent on the
continuum of placements.” AR 763—6Kle reached this determination by considering two
pieces of evidencefirst, testmony concerning Q.@.’s physical education class at Lab; and
secondQ.C-C.’s parent’s testimony concernifgj C-C.’s interaction with nordisabled peers in
extracurricular activitiesSee id.
The Hearing Officer ruled for DCPS on the second issue rhis@&thintiffs and

concluded that Plaintiffs did not prove by a preponderance of the evidence that BEPS a

10



denied Q.C-C. a FAPE by failing to provide Q3QCs parents with meaningful participation in
the IEP processSeeAR 764.

Plaintiffs timely instituted this actiopursuant to the IDEAchallenging the Hearing
Officer's determination in part, in March 20#5SeeCompl., ECF No. 5. The Complaint
requests as relief: (1) judgment for Plaintiffs and against the District; @)lardtion that the
District violated Plaintiffs’ rights; (3) an order directing the District to reimbutaa&ffs for
the tuition expenses and costs incurred in enro@@C. at Lab during the 2014-2015 school
year; (4) an order directing the District to place and Q@-C. at Lab; (5) an order directing
the District to pay Plaintiffs’ reasonable attorneys’ fees and costsgaady other relief that the

Court deems justSee idat 9-10.

lll. STANDARD OF REVIEW
Following an administrative proceeding under the IDEA, any party that isiéaggrby
the findings and decision” of the hearing officer may bring a civil actioaderfl court. 20
U.S.C. 8§ 1415(i)(2). The IDEA provides that the reviewing court “@lIgleceive the records of
the administrative proceedings; (ii) shall hear additional evidence at tnestexf a party; and
(ii) basing its decision on the preponderance of the evidence, shall grant sefchsréte court
determines is appropriateld. 8 1415(i)(2)(C);see als@4 C.F.R. 8 300.516). The IDEA

gives courts “broad discretion” to fashion remedies for IDEA violatidtisrence Cnty. Sch.

4 Plaintiffs’ Complaint does not challenge the Hearing Officer’s deterinman the

second claim asserted in their originaégwocess complainfThe Complaint delineates three
counts: Count | for failure to provide a FAPE, Count Il for failure to develop aoapgtie IEP,
and Count Il for failure of the Hearing Officer to render a proper deciss@eCompl. at 8-9.
Theparties, however, do not address these counts in their summary judgment motiong, briefi
or proposed orders or otherwise suggest that these are brought as distesxcbtacton. The
Court will likewise consider these counts collectively.

11



Dist. Four v. Carter By & Through Carteb10 U.S. 7, 16 (1993%ccord Boose v. District of
Columbig 786 F.3d 1054, 1056 (D.C. Cir. 2015).

In a civil action challenging a hearing officer’'s determination under tEA\|D[a]
motion for summary judgment operates as a motion for judgment based on the evidence
comprising the record and any additibeaidence the Court may receiveD.R. ex rel.
Robinson v. District of Columhi&37 F. Supp. 2d 11, 16 (D.D.C. 2009). Where, as here, neither
party submits additional evidence for the court’s review, “the motion for suyjodgment is
simply the procedural vehicle for asking the judge to decide the case on the Hasis of t
administrative record.'Heather S. v. Wisconsit25 F.3d 1045, 1052 (7th Cir. 199&ycord
Savoy v. District of Columbj&44 F. Supp. 2d 23, 30 (D.D.C. 20129 also G.G. exlke
Gersten v. District of Columbj®24 F. Supp. 2d 273, 277-78 (D.D.C. 2013) (“[R]ather than
applying the typical standard applicable to a summary judgment motion . . . the coulDBAa
case conducts a summary adjudication.”).

The D.C. Circuit has explained that, given tloeirt’'s power to hear new evidence and to
base its decision on a preponderance of the evidence standard, the “IDEA plaintfsslegge
deference than is conventional in administrative proceedirigsid ex rel. Reid v. District of
Columbig 401 F.3d 516, 521 (D.C. Cir. 2005) (quotkerkam v. McKenzie862 F.2d 884, 887
(D.C. Cir. 1989)) (alteration andtarnal quotation marks omittedyee also id(“[J]udicial
review under [the] IDEA is more rigorous than in typical agency cases). .Courts must
afford “due weight” to the state administrative proceedings and avoid “sufpsgi their own
notions of sound educational policy for those of the school authorities they re\Bewdf

Educ. Hendrick Hudson Cent. Sch. Dist. v. Royé&g U.S. 176, 206 (1982). And, “a court

12



upsetting the [hearing] officer's decision must at least explain its basisifoy slm” Reid 401
F.3d at 521 (citation omitted).

At the same time, howevén hearing decision ‘without reasoned apedfic findings
deserves little deference.Td. (quotingKerkam 931 F.2d at 87kee also M.O. v. District of
Columbig 20 F. Supp. 3d 31, 40 (D.D.C. 2013) (“[W]hile a certain amount of deference should
be accorded to the knowledge and expertise di¢laging officer, courts will accord less
deference if the hearing officer’'s determination lacks reasoned andcsfiadihgs.”).

Moreover, “[a] court is obligated by the IDEA to ensure that [the] religfiosth in the
administrative award was appraie” and the court “may not simply rely on the Hearing
Officer’'s exercise of discretion.Turner v. District of Columbig®52 F. Supp. 2d 31, 36 (D.D.C.
2013) (internal quotatiomarks and citations omittedYhe party challenging the hearing
officer’s decision “take[s] on the burden of persuading the court that the hearing officer was

wrong.” Id. at 35(internal quotation omittec?

5 In theirsummary judgment briefing, the parties debate the meaning of twbindimg
decisions from outside this Circuit concerning the applicable standard of revieafirsk is

Doyle v. Arlington County School Boaiid which the Fourth Circuit afforded no weight to a
reviewing state officer’s reasoning that was “so far from the acceptedai@tactfinding
process designed to discover truth” and stated fimatifigs of fact by the hearing officers .

are entitled to be considerpdma faciecorrect, &in to the traditional sense of permitting a
result to be based on such fact-finding, but not requiring it.” 953 F.2d 100, 104-05 (4th Cir.
1991). The second case€lisague Independent School District v. ToddrLwhich the Fifth
Circuit acknowledgedhe need for courts to give “due weight” but “explicitly adopt[ed] the view
that the district court’s review of the hearing officer’s decision is virtuggdlyov$.]” 999 F.2d
127, 130-31 (5th Cir. 1993). The Court need not offer an opinion here orctets®
formulations of the standard of review, because the law in this Circuit as to the sieopard

of review is clear and webstablished. The Court does not take a position as to wistlky

or Teagueconflict with the law in this Circuit.

13



V. ANALYSIS

The Courffirst clarifiesthe issues before it and the proper standard for consideration of
whether to award a prospective placement, before turning to its reviee ldétlring Officer’s
determination andnalysis of the record.

A. Issues Presentednd Disputed

The Court begins by ahtifying the issues presented in this action

Though Plaintiffs argue assection heading in their motion for summary judgment that
“The Court Must Make an Independent Determination of Whether DCPS Prai@ed. With
a FAPE,"theysimultaneouslyasserthat the “sole issue here is the appropriateness of the
Hearing Officer's award” and th#te “Hearing Officer’s findings and conclusions as to the
inappropriateness @.C-C.'s program and placement are not before this Court and therefore
should not be disturbed.” Mem. Supp. Pls.” Mot. Summ J. (“Pls.” Mem. Supp.”) at BEEO
No. 9. The Districtsimilarly makes clear(and, in the Court’s view, for good reasdmt it does
not challenge the Hearing Officer's conclusion that DCPS dépi€dC. a FAPE “when it
offered an inadequate educational placem@rb&f.’'s Mem. P. & A. Supp. Def.’s Opp’n Pls.’
Mot. Summ. J. & Def.’s Cross-Mot. Summ. J. (“Def.’s Mem. Supp.”) at 4, ECF NoThé.

Court will therefore leave the Hearing Officer’s determination EF@PS denied).C-C. a FAPE

6 The District’s description of the Hearing Officer’s conclusion is iroigee Though the

Hearing Officer stated that Plaintiffs had proven that DCPS denied QC®R& By “failing to
propose an appropriate program or placement,” the remainder of the nl@uioates that his
focus was on DCPS'’s IEP, rather than the proposed placement at Deal, though esdesthis i
than clear as the Hearing Officer did not discuss the adequacy of Basgle.gAR 763
(concluding that “the IEP DCPS developed was not reasonably calculated to pnevetedent
educational benefit at the time it was developed and based upon the information ataitadle
IEP team on June, 2014"); AR 764 (ordering DCPS to meet with Plaintiffs and “make a
determination regarding the dient’'s educational placement and location of services”).

14



intactand proceed on that basis, limiting its analysis in this case to the appropriateress of t
Hearing Officer’s equitable remedies for the romcontested violation of the IDEA.

Plaintiffs’ Complaint seeks an order requgithe District“to reimburse plaintiffs for the
tuition expenses and costs incurred in enron@-C. at The Lab School of Washington for the
2014-2015 school year” and an order directing the District to “place andQu@eC. at Lab.
Compl. at 10.The District argues that the claim f@mbursement is not before the Court
because it was neithpresented to the Hearing Offiaeor addressed in the Hearing Officer’'s
determinatiorand, even if it wapresented or addressele issue is now moot.

“[A] party must pursue all administrative avenues of redress” under the IDEA before
seeking judicial reviewCox v. Jenkins378 F.2d 414, 419 (D.C. Cir. 1989). “To excuse a
failure to exhaust the plaintiff must demonstrate the futility or inadequacy atithmistrative
process.”Douglas v. District of Columbija5 F. Supp. 3d 225, 228 (D.D.C. 2014) (citation
omitted). Even if the claim has been first pursued through administrative chafthels,
mootness doctrine prohibits [the Court] from decidingseddevents have so transpired that
the decision will neither presently affect the parties’ rights nor havera timan speculative
chance of affecting them in the futdte District of Columbia v. Dog611 F.3d 888, 894 (D.C.
Cir. 2010) (quotingClarkev. United State®915 F.2d 699, 701 (D.C. Cir. 1990) (en banc)).

As a preliminary matter, the Court observes that Plaintiffs do not addressthet’®
administrative exhaustion and mootnasgumend in their joint reply and opposition brief and,
in fact,do not even referencket alone reiteratéheir request foreimbursemenin that brief’

SeePIs.” Opp’n Def.’s Cross-Mot. Summ. J. & Reply Def.’s Opp’n Pls.” Mot. Summ. J..{(“Pls

! Plaintiffs do, however, discusise applicability of the standard for ordering

reimbursement to the determination of whether to award a prospective placemersepanate
issue is discussehfra.
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Reply”), ECF No. 13.“It is well understood in this Circuit thathen a plaintiff files an
opposition to a motion to dismiss addressing only certain arguments raised bfetidadt, a
court may treat those arguments that the plaintiff failed to address as condddpHifis v.
Women'’s Div., Gen. Bd. of Globiinistries 238 F. Supp. 2d 174, 178 (D.D.C. 2002) (citing
FDIC v. Bender127 F.3d 58, 67—68 (D.C. Cir. 199%tephenson v. Cp223 F. Supp. 2d 119,
121 (D.D.C. 2002)).

Nevertheless, the District appears toolbdy patially correct Plaintiffs’ claimand
requestt the administrative levébr “funding” Q.C-C.’s placement at Lale.g.,AR 9, can be
construed as inclusive ofcéaim for reimbursement, and the Court therefore finds that Plaintiffs
did not fail to exhaust their administrative remeduith respect to reimbursemerfieek.B. v.
District of Columbia No. 13-0649, 2015 WL 5191330, at *8 (D.D.C. Sept. 4, 2015) (construing
request for “fund[ing]” to include request for reimbursement despite absencepbirtse
“tuition reimbursemeny’. The record is clear, however, that DCPS was ordered to continue
fundingQ.C-C.’s placement at Lab during the pendency of the administrative proceseag,
AR 242- 48, and Plaintiffs do not contest the District’s statement that DCPS has abtdinue
fund Q.C-C’s placement at Lalduring the pendency of this action. Therefore, the Court finds
that any claim for reimbursement is moot, and the Court considers only Plaratitiest for

prospective placement at Lb.

8 In cursory fashion at the end of their joint opposition and opexingnary judgment
brief, the District also argues that Plaintiffs’ request for prospeptamement and funding is
also “an inappropriate attempt to get around administrative siibauemedies,” because “[t]he
district court does not have authority to address school years that have not firstithesssed in
an administrative hearing.” Def.’s Mem. Supp. at 11-12. The District offers no further
reasoning or detail for this argument, apart from an unexplained citatfnttov. District of
Columbig 69 F. Supp. 3d 275 (D.D.C. 2014), dhd Districtdoes not raisthe argumenagain

in their reply brief. “It is not enough merely to mention a possible argument in thesketstial
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B. Standard for Considering Prospective Placement

Before reviewing the Hearing Officer’s determination to not award Plantéfuested
relief of placement at Lalnd making its own assessment, it is necessary for the tGdust set
forth the standard by which a court or hearing officer shouleraete whether to award a
prospective placementt is particularlyymportant to do so here, in which Plaintiffs, the District,
and the Hearing Officer have offered conflicting standards.

The IDEA requires the Court to “grant such relief as the courtrdetes is appropriate,”
20 U.S.C. 8§ 1415(i)(C)(iii), and “the court enjoys ‘broad discretion’ in fashioning deita
relief under this provisiorflorence 510 U.Sat 16 (quotingSch. Comm. of Burlington v. Dep’t
of Ed. of Mass.471 U.S. 359, 369 (1985 This includes theliscretionto order prospective
relief in the form of awarding placement at a private school “aimed at ensuairtgehchild
receivesomorrowthe education required by the IDEABranham v. Gov't of the Dist. of
Columbig 427 F.3d 7, 11 (D.C. Cir. 2005). The Supreme Court has stated that, in fashioning
discretionary equitable relief, courts “must consider all relevant fattéterence 510 U.S. at
16. In Branham the D.C. Circuit identified a noexclusive set of “relevant” factofer courts to
consider in determining whether to order a particular placement: (1) “tine rzatd severity of
the student’s disability”; (2) “the student’s specialized educational ne@jghe link between
those needs and the services offered by the private school”; (4) the cost of theptaaanh (5)
“the extent to which the placement represents the least restrictive educatiorairaewit.”
Branham 427 F.3d at 12 (citations omitted). The D.C. Circuit has also affirmed a prospective

placement awardithout reference to any particular factors in a gasehich the district court

way, leaving the court to do counsel’s workSthneider v. Kissinge#12 F.3d 190, 200 n.1
(D.C. Cir. 2005) (quotingnited States v. Zannin895 F.2d 1, 17 (1st Cir. 1990)).
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found that the placement was “the best offered by either DCPS or the parents” and was,
therefore “the only program supported by any evidence in thenke” McKenzie v. Smithv71
F.2d 1527, 1535 (D.C. Cir. 1985).

In their opening brief in support of their motion for summary judgment, Plaintiffs
recognizedranhamas controlling and stated that “[t]his jurisdiction appears unique in its
distinction between reimbursement and placement.” Pls.” Mem. Supp. at 13. In theepbint r
and opposition brief, however, Plaintitiskea different position, arguing that, following the
D.C. Circuit’s decision irLeggett v. District of Columbj&93 F.3d 59 (D.C. Cir. 2015), a “new
andmore specific standard” appli@swhich “placement and/or reimbursement at the unilateral
placement is the appropriate relief” when “no other placement is offered and thialparen
placement meets tiRowleystandard.” PIs.’ Replgt 1-3. Plaintiffs further argue that, pursuant
to Leggettit is not necessary considie “least restrictive environmehtSee idat 6. The
District, on the other hand, argues that the standard for reimbursement is indgplrchthat
the least rstrictive environment analysis is controllin§eeDef.’'s Mem. Supp. at 7-9. The
District does not citBranhamor otherwise reference any of its other factors. The District’s
positionis in line withthe approaclof the Hearing Officer, who ignord8ranhamand its other
factors, focusing exclusively on the least restrictive environment faSee, e.gAR 763 (At
[Lab] the student has no interaction with students who do not have a disdbilx clearly
mandates that to the greatest extensitbs students shall be educated with their non-disabled
peers.”).

Both sides have missed the mark heBeanham whichprovides for consideration of the
least restrictive environment asedevantfactor, is and remaingood lawwith respect to

orderingprospective placement as a discretionary equitable renidintiffs misread the D.C.
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Circuit's decision inLeggettas somehow overturnirBranhamand its factors. Nothing in the
Leggettopinion lendstself to such a dramatiaterpretation, and the twcases, alongith the
D.C. Circuit’'searlieropinion inMcKenzig can be read harmoniously.

The D.C. Circuit defined the issuelieggettas follows: “When a parent chooses,
without school officials’ consent, to send her child to a private school, widdrcircumstances
must the school district reimburse the parent for the costs of attending that sdbegdett 793
F.3d at 62. The Circuit held that, in determining whether to order reimbursement sbowtts
apply the same standard for determining whether a school district’'s IERpefpmder the
Act’: “a parent’s unilateral private placement is proper under the Act so long dgé&donably
calculated to enable the child to receive educational beneflts.dt 71(quotingRowley 458
U.S. at 207).The Circuit held that the parents in that case were entitled to reimbursement
because the placement they chose “was the only placement on the record that could have
provided [the child] with an education that met her identified needs 4t 72.

The fact thatin Leggett a case that did not involve prospective placentbatCircuit
did not reference thBranhamfactors for prospective placemestunsurprising andertainly
does not mean th&8ranhamis no longer good law. On the contrary, teggettcourt actually
citedanother portion oBranhamin its opinion. See idat 70 (citingBranham 427 F.3d at 9).
The Circuitalso citedMcKenzieas precedent, which the Circuit also cited®manham further
indicating that the threeases can be read togeth&ee idat 72 (citingMcKenzige 771 F.2d at
1535);Branham 427 F.3d at 12 (citinlylcKenzie 771 F.2d at 1531). Had the Circuit intended
to overrule the prospective placement portion of its opinidramham it would have said so.

At the same time, the Districtapparenposition that reimbursement cases such as

Leggettarewholly irrelevant tothe prospective placement analysis is a®orrect. In
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Branham most of the cases cited by D.C. Circuit as support for the prospective placement
factorsconcerned only reimbursemeree Branhan27 F.3d at 12 (citinGarter, 510 U.S. at
16; Holland v. District of Columbia71 F.3d 417, 425 (D.C. Cir. 199%)alczak v. Fla. Union
Free Sch. Disf.142 F.3d 119, 132 (2d Cir. 1998)). And althouglggettinvolved only
reimbursement, the D.C. Circuit likened its decision to its prior decisibtiKenzieupholding

a district court’s order of private placemeavithoutdrawing a relevandistinction Seelegget,
793 F.3d at 72dfting McKenzie 771 F.2d at 1535). Moreover, the Court notesttietase
principaly relied on by the District @semarkably similariinvolved only reimbursement.
Def.’s Mem. Supp. at 10 (citing.T. v. District of Columbia839 F. Supp. 2d 29, 35 (D.D.C.
2012); seeN.T, 839 F. Supp. 2d at 30-31 (“The question is whether [DCPS] can provide N.T.
with a [FAPE] and, if not, to what extent it must reimburse N.T.’s parents for hetepsiefaool
placement.”). Though the purposes ofaaform of relief are distincthe consiérations

involved often overlap to some degree.

The parties, and the Hearing Officer, also misunderstand the proper roléleagte
restrictive environmefitin the analysis.Plaintiffs’ assertion that whethend desired placement
is the least restrictive is irrelevant in lightlafggettis, for the reasons explained, simply
incorrect. The District like the Hearing Officer, on the other haneljes almost entirely on the
least restrictive environment factior support its argument, atitht too, is incorrect.

The District cites the Fourth Circuit’'s statemé#rdt “[m]ainstreaming of handicapped
children into regular school programs where they might have opportunities to studygand t
socialize with nonhandicapped children is not only a laudable goa bl#a a requirement of
the Act.” De Vries v. Fairfax Cty. Sch. B&82 F.2d 876, 878 (4th Cir. 1989)he District fails

to acknowledge, however, the Supreme Court statBdwleythat “[d]espite thigreference for
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‘mainstreaming’ handicapped children—educating them with nonhandicapped children—
Congress recognized that regular classrooms simply would not be a suittitidefgethe
education of many handicapped childreRbdwley 458 U.S. at 181 n.4. For that reason, the
Fourth Circuit has also recognizitht “mainstreaming is a policy to be pursued so long as it is
consistent with the Act’s primary goal of providing disabled students with an@pyie
education” andhat“[w]here necessary fordeicational reasons, mainstreaming assumes a
subordinate role in formulating an educational progra@&iter By & Through Carter v.
Florence Cty. Sch. Dist. Fou850 F.2d 156, 160 (4th Cir. 1991) (citiRgwley 458 U.S. at 181
& n.4; Daniel R.R. v. State Bd. of Edu874 F.2d 1036, 1044—45 (5th Cir. 1989ff;d sub nom.
Florence 510 U.S. 7.As the courtstated irRoark “the key consideration is whether the
placement is appropriate under the IDEA,” not whether it is the least restfidRwoark exel.
Roark v. District of Columbiad60 F. Supp. 2d 32, 43 (D.D.C. 2006) (quotBaipoenbach v.
District of Columbia Civ. No. 15-1591, 2006 WL 1663426, at *7 (D.D.C. June 12, 2006)).
Indeed, the very text of the IDEA clarifies that the least restrietitvéronment is
required “[tjo the maximum extent appropriataid that special classes and separate schooling
are permitted whefthe nature or severity of the disability of a child is such that education in
regular classes with the use of supplementaty and services cannot be achieved
satisfactorily.” 20 U.S.C. § 1412)(5)(A). Finally, the District and the Hearing Officer have
failed to recognize that “the Act’s preference for mainstreaming was ainpeevaintingschools
from segregating students from the general student bodyvasthot meant to restrigbarental
options when the public schools fail to comply with the requirements of the Better, 950

F.2d at 160.
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With these standards in mind, the Caestiews the Hearing Officess conclusons and

the administrative record
C. Review of the Hearing Officer'sConclusionsand Analysis of the Record

Turning to the merits of this case, the Court begins by reviewing the Heafinogrof
determination with respect to the ordered remedy and the reasoning he provided inisupport
order to determine how much weight, if any, is “dugth respecto his determination regarding
the appropriate remedyRowley 458 U.S. at 206. The Court then reviews the record on its own
in light of that determination.

1. Deference Afforded to the Hearing Officer's Determination

The Court begins with the Hearing Officedsterminatiorand finds that it is entitled to
little, if any, deference on the issue presented, because it was premised on a misunderstanding of
the law as discussedupra as well asa misunderstanding of the factual record and because it
contained insufficient reasoning.

As a preliminary matter, it is difficult to even discern what the Hearing Officer
envisioned foQ.C-C. when he ordered her IEP to be amended to “prescribe 25 hours per week
of specialized instruction outside general education in addaitime current related services.”

AR 764. In a footnote, the Hearing Officer stated that he arrived at the 25 howsghkeiigure

by “excluding the number of related service hours prescribed in the studenfretitEhe total
number of instructional hours per week that is typically in a DCPS IEP based upon 27.5 hours
per week of instruction.” AR 763 n.1&s Plaintiffs observe (and the Districdes not address),
the Hearing Officer did not provide any citation to the record to support his assaragtio the
“typical[]” IEP. SeePls.” Mem. Supp. at 15 n.3As Plaintiffs also observe, ig not clear which

classe®).C-C. would attendn a maingream environmeninder the Hearing Officer's amended
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IEP. See idat 22 n.4. Plaintiffs assume that “based on his analysis of the PE class and the fact
that lunch is not typically included in the IEP . . . these are the classes for whigbwdée in
the mainstream without supportlf. The Court agrees with this analysis, particularly in light of
the District’s failure to offer another interpretation or otherwiddresshis issue in its briefing.
In any case, the fact that the parties and the Court are forced to draw su@nearcenmakes
clear that the Hearing Officer did not provide sufficient detail or reasamimgking his
determination, thereby entitling the determinatioeven less deference than under normal
circumstances.

TheHearing Officer failed to provide sufficient reasoning in othiays. Inexplicably,
the Hearing Officer’s determination contains tgimilar, yet alternateyersions of reasoninfgr
his decision to decline to order a prospective placentee¢AR 463—-64.

In the first version, the Hearing Officer stated that, although the LgbRlaihtiffs’
educational consultant, and oneQfC-C.’s parents testified th&).C-C. would be
“overwhelmed” in a general school setting, he “was not convinced by their tegtithairthe
student must be totally removed from her nondisabled peers despite her need for and benef
from specialized instruction in all her classe8R 763. While he observed that, at L&hC-C.
“has no interaction with students who do not have a disability,” he stated, without providing any
citation to the record or any specifics, that “[t]here is evidence that thenstceh and does have
social interaction with nodisabled peers outside school and in those situations is coached by
her parent®n peer interaction and communicatiolll” He alsostated that, at Lalf).C-C. “is
sometimes in a class with as many as 23 students applears thatot all the instruction
provided to [her] is provided by special educaiton [sic] teachéds.He gated thate based his

conclusion on this evidenc&ee id.
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Immediately following this explanation, the Hearing Officer provided amrste
version, completely disconnected from the first versisaeAR 763—64. In this second version,
he cited expeartestimony, “among others,” “tha@[C-C ] requires totafemoval from general
educatiofi but stated that he did not find this testimony “convincing.” AR 7688.then stated,
in contrast with the first version, that, at L& C-C. “takes physical eduti@n with a group as
large as 23 students and this instruction iscoatducted bygpecial education teacher [sic]” and
noted that the “IDEA defines special education to include instruction in physicateatut Id.
The Hearing Officer stated that his conclusion was “[b]ased upon these faotdrdid not
mention testimony concernirf@.C-C.'s extracurricular activities.

TheHearing Officer’s reasoning is not supported by his own findingaaf His
discussion of Q.GZ.’s classes at Lab, which seems to have been the prjosificationfor his
conclusion, appears to have been referring to the following finding of fact: “At,[thed]
student receivgespecialized instruction and related services and her classes are instructed by
special eudcation [sic] teachers. However, it is unclear whether the studtants and physical
education teachers are special education certified.” AR Thi& factual finding fitseither
version of his reasoning. In the first version, he stated thappearsthatnot all the instruction
provided to [her] is provided by special educaiton [sic] teachers.” AR 763 (eisplddgd).

His factual finding howeverwas tha@ll of Q.C-C.'s teachers were special education teachers,
butthat it was “unclear” whether her physical education and drama teachersandredin
special educatianAR 757. The second version, in whichwent so far as to statkatQ.C-C.’s
physical educationlass“is notconducted by special education teacher [sg]Plainly incorrect

Id. (emphasis added).
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Even if the Hearing Officer had correctly understood his own finding of facactial
finding of fact does not support hitimateconclusion. A Plaintiffsnote, the IDEA does not
define “special education” to include only education by certified special edndatichers, but
rather encompasses a broader range of instrucBes20 U.S.C. § 1401(29defining “special
education” to mean “specially designedtruction . . . designed to meet the unique needs of a
child with a disability); see als®4 C.F.R. § 300.39(b)(3) (defining “specially designed
instruction” without reference to certificatio)eggett 793 F.3d at 63 (quoting 20 U.S.C. 8
1401(29)).

Moreover, theéwo sourceghe Hearing Officecitedfor his factual finding (without
providing any explanation) do not provide strong support for the finding or his concldgien.
Hearing Officer cited a Certificate of Approval for Lapproving Lab as a “nonpublic special
education school program.” AR 496-9%e also cited generally, without any pincite or
guotation, the testimony of Megan Van Dyke, the Associate Head &f juaibor high school.
SeeAR 757; AR 768. He appears tovearelied orthe followinganswerby Ms. Van Dyke
when asked whether the physical education and drama classes were taught byethjeatiah
certified instructors”: “l cannot speak to the PE instructor and the dranteetefim not sure, |
don’t want to say either way.Tr. Day 1at168:15-19.Ms. Van Dyke also testified, however,
thatQ.C-C.’s physical education class was one in which “we see a lot of the anxieff &3id
C.’s] struggle to apply strategies and navigate social dynamics which ingyaatbihity to be
present for instruction.’See idat 164:14-18. This is, at best, weak support for the Hearing
Officer’s finding of fact, andt did not warrant significant weight in the analysis.

The only other evidence relied upon by the Hearing Officer (and only in the fissbver

of his reasoning)-Q.C-C.’s extracurricular activities-is similarly problematic for his
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conclusions. Though the Hearing Officer did not cite any portion of the record in his ngasoni
he appears to have been referendmagfollowing finding of fact: “The student currently has
exposure to non-disabled students outside of school through the Washington Ethical 8dciety a
Girl Scouts. The student has to be coached on how to deal with her peer interactions &md what
say.” AR 759. The Hearing Officer did nothing more than paraphrase his finding of fact as his
reasoning, offering no additional detail. The sole source for this finding ovéscthe
testimony of one of Q.C-C.’s parents, who stated@h@tC. attends the Washington Ethical
Societymeetingsonce per week and that there are ten or fais in her Girl Scout troopSee
Tr. Day 1 atl85:2-11. Moreover, the Hearing Officer failed to acknowledge or address his own
related finding of fact that, even in department stores, Q.C-C. “gets overdaiuhnd that
“when the student is having a tough time academically she leaves the classroomsaolhsk
and this behavior may likely increase in a setting as large as [Deal].”"58RANd he parent
furthertestified that, not only did both paremtsed to coacl.C-C. on her social interactions,
but that one ofhemalso accompansgheron sleepovers with the Girl Scouts “because she does
have difficulty with sustained social interaction even in a smallghie that.” Id. 185:20—
186:3. The Hearing Officer did not address these issues, let alone explain hostithmte
demonstrated that, degpsignificant expert testimony to the contra@yC-C. could handle a
general educatiosetting without heragrents.

For these reasons, the Court finds that the Hearing Officerisialecs entitled to little
deference.See Reig401 F.3d at 521 (“[A] hearing decision ‘without reasoned and specific
findings deserves little deference.” (quotikgrkam 931 F.2chat 87); M.O., 20 F. Supp. 3d at

40 (“[W]hile a certain amount of deference should be accorded to the knowledge andexperti
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of the hearing officer, courts will accord less deference if the hearilcgrdfdetermination
lacks reasoned and specific fings.”).
2. The Court’s Conclusion Based ¢ tAdministrative Record

The Court concludes, upon its consideration of the entirety of the administrative recor
and the parties’ arguments, that the preponderance of the evidence supports a finQirig@hat
requires full-time specialized instruction throughout the school day and, given that ke
only potential placement in the record that could sa@sfy-C.'s needs, aworderdirectingthe
District to fundQ.C-C.’s continued placement at Lab is warranted.

There is a wealth of evidence in supporP&intiffs' position, including substantial
expert testimonyFor exampleMs. Van Dyke, a desigited “expert in special edaikion
programming and placement,” administrator at Lab,@r@C.’s formersocial studies teacher,
AR 768, opinedhatQ.C-C. could not be appropridteeducated in a less restrictive setting than
at Lab. SeeTr. Day 1 at 165:1214. She further testified th&.C-C. “has difficulty
transitioning into classes and in between tasks” and that she “needs a lottofstand a lot of
processing time.ld. at 151:18-22.She also testified to the effectQfC-C.’s disabilities on her
social interactions, stating th@tC-C. is “socially and emotionally vulnerableld. at 154:10—
11;see also idat 153:943 (stating thaQ.C-C. “is often concerned about her peers and social
interaction” and “was more focused on what other students were Jloig758 (Hearing
Officer accepting Ms. Van Dyke’s opinion timeseissues as fact)As noted,suprg she also
testified that physical educatierby far Q.C-C.’s largest class-presented particularlgifficult
issues foQ.C-C. See idat 164:14-18.

Ms. Solomon, Plaintiffs’ retained expert in special education who has ob$@1Q«cl

every yar since she was in the fourth grade at OyAtlams testified that “there are no areas of
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academic skill development, social development, [or] executive and attentionlalpteset” in
which Q.C-C. does not need specialized instruction and related senlttest 47:6—10.Perhaps
most significantly here, Ms. Solomon further testified that even lunchdight with difficulty
for [Q.C-CJ],” explaining thatQ.C-C. “hoards food” and “doesn’t alwayeat when she’s
supposed to” and that steas difficulty with social interactions.1d. at 65:7#14. Ms. Solomon
testified that lunch poses a particular problem because it is “less stduttldeat 12-14. She
also testified t@.C-C.’s need for support with respect to physical educati®ee idat 66:21-
67:14. Ms. Solomon also testified th@. C-C. would have difficulty in a general education
settingbetween classes and as the building lets out at the end of the day, becausddthere’s
much moving around the building” aQC-C. has a tendency to “disappeafSee idat 81:5—
82:13.

Melissa Wood, Lab’s speech language pathologist, similarly testifi@dGe&.’'s
“struggle[s] with peers in particular” and need for “a significant amoutgaxtheredirection
and support.”ld. at 96:15-97:7. Judy Shincarick, Lab’s director of occupational therapy, also
testified to her concerns abd@tC-C. not receiving the necessary “redirection” in a general
education setting an@.C-C.’s limited “ability to focus and attend in a large settindd: at
132:9-133:3.

There is further support provided in the documentary redéod.example, an
Occupational Therapy Progress Report dated March 2014 stat€l@@t's “best effort is
greatly impacted by her diffulty maintaining attention [to] academic tasks” and @.&-C.
“tends to become distracted visually by small objects in her workspacellas\vby
conversations by peers around her.” AR 3Eten DCPS'’s Psychological Triennial

Reevaluation dated Apr014 reported th&).C-C. “struggles to interact freely and easily with
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peers and can isolate herself at times” and that “[tjhese weaknesses impact ancheaempro
functioning in the general education curriculum” in a variety of w&8eseAR 373-74.

Similarly, DCPS’s Social Work Assessment Report, also dated April 2014, Qo=@.'s
“history of hoarding,” AR 381, and stated that “[d]uring lunc,J-C.] generally sits alone or
with her teacher because she does not connect well with her peers,” ARI88Bport
concluded tha®.C-C. “is a vulnerable child who requires significant supports in place to be
successful in accessing her academic program and maintaining emotionay Stakiti 386.
Finally, it is also notable that, in 2012, a Hearing €Xffidetermined th&.C-C. “needs fult

time, specialized instruction outside the general education setting tg #ueegeneral education
curriculum.” AR 159.

The District offers the Court very little evidence in oppositloniting its argument on
thisissue to essentially one short paragrafits briefand almost entirelyelying on the same
evidence that the Hearing Officer relied on in reaching his determin&iegDef.’s Mem.
Supp. at 9-10The Court has already discussed the Hearing Offidkerged and insufficient
consideration of this evidence in his reasoning, and the District does not offer tharGour
further analysis.The District doesot, for example, explain how uncertainty regarding the
physical education teacher’s special ediocatertification—in a schootedicatecentirely to
special educatiear-shows thaf).C-C. can handle physical education in a geh education
setting. Nor does #xplain howQ.C-C.’s afterschool participation in Girl Scouts and the
Washington Ethical Saety with significant parental suppativancess position.

Insteadthe Districtsimply adds that Ms. Van Dyke and Ms. Wood testified that they had
not observed.C-C. in a setting outside of LalSee idat 10 (citing Tr. Day 1 at 109:2—4; Tr.

Day lat 166:12—-14)see alscAR 757-58 (Hearing Officer noting the same in his findings of
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fact). While this might be plausible argument for discounting their expert testimony, the
District fails to address Plaintiffs’ other expert witnesses, including8lomon, who has
continually observe®.C-C. snce her time at Oystekdams. More importantly, the District
does not ask the Court to consider other expert testimony or documentary evidence iroappositi
to Plaintiffs’ experts. In fact, as discussed,esalof the District’'s owmxpertreports support
Plaintiffs’ experts’ opinions.The District simply fails to offer the Court angalevidentiary
basis to tosasidethe wealth of evidence and expert testimony that support Plaintiffs’ position.

The Distict also offers the Coutwo prior cases as precedent, but each of these cases is
plainly distinguishable from this one, atie distinction®nly serve to bolster the Cowst’
analysis.

The District primarily relies upoRinto v. District of Columbia69 F. Supp. 3d 275
(D.D.C. 2014), in which Magistrate Judge Robin8amyelevant partupheld a Hearing
Officer’s decision to decline to award reimbursement to parents who enroliedhitetat Lab.
See Pintp69 F. Supp. 3d at 284—-8Bespite relyig heavily on the case, the District does not
actually offer any comparison of the facts and evidence in that case to this dead, Itie
District simply states that tdagistrate Judge Robinson’s decisiorPinto to uphold the
Hearing Officer’'s determination because the plaintiffs in that case “failettify an error by
the Hearing Officer” and the Hearing Officer “considered all of the evideffiee=d during the
hearing, relied upon the applicable authorities, and clearly articulateddirgBhis sufficient
to “support[] affirming the hearing officer’s ruling” in this case. Def.’slWl Supp. at 10

(quotingPinto, 69 F. Supp. 3d at 286). In stark contrast, as the Court has already discussed, in

o The District erroneously states that the case was decided by Judge Fri&bdagaf.’s

Mem. Supp. at 10.
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this case, the Hearing Officer committed salerrors, including misunderstanditigg legal
precedent@ncerning prospective placement and his own findings of fact, and he failed to
consider all of the evidena adequately articulate his findingRinto, therefae, only serves to
demonstrate the failings of the Hearing Officer in this case.

The District also relies oN.T. v. District of Columbia839 F. Supp. 2d 29 (D.D.C.
2012), in which Judge Collyer also upheld a Hearing Officer’s decision to declinatd aw
reimbursement to parents who etedltheir child at Lab. In particular, the Distrguiotes the
following statement:

Although the District must pay for private school placement “[i]f no
suitable public school is available[,] . . . if there is an appropriate
public school program available . . . the District need not consider
private placement, even though a private school mighinbee
appropriate and better able to serve the childJenkins v.

Squillacote 935 F.2d 303, 305 (D.C. Cir. 1991) (citations and
guotations omitted).

N.T, 839 F. Supp. 2d at 34 (alterations in original). The District, however, offers the Court no
explanation as to how this rule, or Judge Collyer’'s application oNtTn applies tahe

evidence irthis case.In fact, the distinctions betwe®hT.and this case are strikinggirst, in

N.T., Judge Collyer stated that “the parents have not even argued, let alone deetbtisitat

the selecte®CPS public school could not provide their child with an appropriate educadion.
By contrast, as the @a has detailed).C-C.'s parents have provided a wealth of evidence in
supportof their claim that Q.€C. requires fultime specialized instruction, while the District has
offered virtually none to the Court and has not suggested any alternativeguhiolad that might

be appropriate. Second,NT, theparents’ “educational consultaadmitted that with
substantial intervention, [the child] was able to make educational progress inusivancl
setting” and the “written reports at [the public schaalhfirm this.” Id. at 35. Here, of course,

Plaintiffs’ educational consultant, along with several othgrertwitnesses, testified th@.C-C.
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needs the full-time support of Lab, and their opinions are supported by documentaryesvidenc
Third, and finally, inN. T, the parents focused on “extolling the virtues of The Lab School,”
rather than whether their child could receive a FAPE at a public sclibdHere, Plaintiffs’
witnesses and evidence focused not onloB-C.’s progress at Lab, but alser inability to
receive a FAPE in a general education setting.

The Court next considers tBeanhamfactors to determinehether prospective
placement at Lab is the appropriate remedge first through third factors, which concern the
“nature and sevdy” of Q.C-C.’s disability, her “specialized educational needs,” and the “link
between those needs and the services offered” byHrabhham 427 F.3d at 12, counsel in favor
of prospective placement. As the Court has detailed, the administrative resonekH-as the
Hearing Officer's own findings of factmake clear tha®.C-C. suffers from significant
disabilities that affect all facets of her educati&ven with the significant amount of specialized
instruction and related support ordered by the Hedtifficer, it appears th&.C-C. would still
be required to have at least lunch and physical education in a large generabedat@hg, and
she would undoubtedly be required to navigate hallways and have other non-structured
interactions with nondabled peersThe evidence, including expert testimony, demonstrates that
Q.C-C. would face potentially insurmountable difficultieghie Hearing Officer’s proposed IEP
were to be implementedit Lab, on the other han@.C-C. is able to make progress in a
controlled environment that is sensitive to her unique needs. The District presempsmerd
with respect to the fourtBranhamfactor, which concerns the cost of placement at Lab, nor did

they present one before the HagrOfficer.'®

10 The Court also notes that the District has been funding QCC’s placemehtfat La
several years and that the District has funded severalsititants at LabSeeDay 1 Tr. at
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The finalBranhamfactor—the extent to which placement at Lab represents the least
restrictive environment—is obviously the strongest point of contention between the.partie
First, as the Court discusseatipra this factor is of less imptance than the IDEA’s “primary
goal of providing disabled students with an appropriate education,” particulantg vasehere, it
is Q.C-C.'s parents who seek the more restrictive environm€aiter, 950 F.2d at 160Most
importantly, howeverthe least restrictive environment factor feea on the needs of the student,
and “Congress recognized that regular classrooms simply would not be aessetéiblg for the
education of many handicapped childreRbwley 458 U.S. at 181, n.4lere, the Court has
found that the preponderance of the evidence supports the conclusiQnGtatrequires a ful
time special education, set apart from the general education population, in ordene ae
FAPE. The least restrictive environment thapgropriatefor Q.C-C.is Lab.

The Court thus finds that, upon consideration oBrenhamfactors and the entirety of
the administrative record, it is appropriate to order relief in the form of aquibap placement.
Lab is the only appropriate placement supported by the record, and, therefore, theilCourt
order the District to place and fu@C-C. at Labfor the remainder of the 2015-2016 school

year See McKenzjer71 F.2d at 1531.

150:17-151:1 (testimony by Ms. Van Dyke that Lab has students placed and funded by DCPS);
see alsAR 496 (Lab’s Certificate of Approval granted by the District).
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V. CONCLUSION
For the foregoing reasorthe Court Wil GRANT Plaintiffs’ Motion for Summary
Judgment (ECF No. 9) amRENY Defendant’s Motion for Summary Judgment (ECF No. 11).

An order consistent with this Memorandum Opinion is separately and contemporanesuesly is

Dated: February 16, 2016 RUDOLPH CONTRERAS
United States District Judge
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