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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Paul L. Fritch,
Plaintiff,

V. Civil No. 15-cv-00430 (APM)

U.S. Department of State,

Defendant.

N W N ~ ~ s

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Paul L. Fritchis a careeforeign Service Officeemployed since 1991with
DefendantJ.S. Department of State $tat€). Inthe summer 02007, Plaintiff was “secondéd
from Stateto serve as the Director of the Office of the Secretary General for the £tgemifor
Security and Cooperation in Eurof®©SCE”). To effectuatehe transition tdis newposition
Plaintiff was “separated and transferred” from State to the O $Gihtiff remainedatthe OSCE
until the spring of 201,2whereupon heeturned to State.

Plaintiff's secondment, howevergsulted in the loss of critical benefits that he otherwise
would have enjoyed had he continugdrking at State.Most significantly, his yearsatthe OSCE
did not count towards promotion eligibilty withiState Healsodid not accrue certaitypes of
leave time andvas not permitted to make contributions to his Thrift Savings FRdaintiff also
paid more than $140,000 for his ovirousingwhile living in Europe.

After Plaintiff returned to State, he filed a grievance chalengingetheserse impacts.

Staterejected his grievance, finding thalaintiff's classification as “separated and transferred”
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from the agencyendered himneligible for ttosebenefits. Plaintiff appealethat decisionto the
Foreign Service Grievance Board (“FSGB” or “the BoardThe FSGBaffirmed the agency’s
denial ofhis grievanceand subsequentlyejectedPlaintiff's request for reconsideratiomn part
because it was based on arguments that Plaintiff had not raised duringJaisag or his appeal

Plaintiff brought this suiinder the Administrative Procedure Act, 5 U.S.C. §8éiCieq,.
challenging the FSGB’sulings. His overarching conteian is that the denial of benefits was
contrary to State’s own policies and regulations and thus was an arbitrarypainges agency
action. Statedefends the FSGB’s ruling as rationally based on the record evidence and further
asserts thahis court lacks jurisdiction to review the Board’sfusal to consider arguments raised
for the first time on reconsiderationPlaintiff, for his part,countersthat the Boardn fact has
consideredarguments raised by other grievants for the first time on reesata@h andhat as a
result,its refusal to consider such arguments in his case was arbitrary anegaapric

This matter is before the court thre parties’ crossnotions forpartialsummary judgment.
The court concludes thitlacks jurisdiction to review thoselegal arguments thal laintiff raised
with the FSGB for the first time in his request for reconsideratiédwditionally, the court finds
thatthe Boarddid not arbitrarily and capriciously apply its owliscretionary proceduralle—
namely, that it wil not consider legal arguments raised for the first time emuasts for
reconsideration-to Plaintiff's request Finally, the court concludes that the Board’s decision

denying Plaintiff’'s appeal on the merits was not arbitrary andaaysi Accordingly, the court

! This matteris before the court partial motions for summary judgment because the parties’ motimmsem only
Counts | and Il of Plaintiff's foucount Amended Complaint. Afterthe FSGB affirmed the denial oftffaiinitial
grievance, Plaintiff fled a second grievance with Stateur@s | and Il riate to the denial of Plaintiff's initial
grievance. Counts llland IV, on the other hand, concerdé¢hial of Plaintiff's second grievanc®eeAm. Compl.,

ECF No. 21, 182-38, 4449. The parties agreedthat theirinitial round of brigfiould address only Counts | and

II. Seedoint Status Report, ECF No. 2ZTherefore Counts Ill and IV, and any issues pertaining to the second
grievance, are not presently before the court.



grants Defendant’'s Motion fdtartialSummary Judgmerdand denies Plaintiff’'s Crodglotion for

PartialSummary Judgment

Il. BACKGROUND
A. Factual Background
1. Plaintiff's Transfer to theDrganization for Security and Cooperation
Europe

Plaintiff is a career Foreign Service Officeamployed since 1991 by Defendah
U.S.Department of State $tate). Def.’s Mem. in Supp. of Mot. fdPartialSumm. J., ECF No.
24 [hereinafter Def.’s Mot.], a; Pl.’'s Opp’'n to Defs Mot. for Partial Summ. J., ECF No. 31
[hereinafter Pl’s Opp'n], at 5In April 2007, State’sBureau of Human Resourcesculated a
Vacancy Announcemergoliciting applications fromagencyemployees interested in serving as
Director of the Office of th Secretary Gener&dr the Organization for Security and Cooperation
in Europe (“OSCE). Def.’s Mot. at 2; Pl’'s Opp’n at. Plaintiff submitted an application and,
on May 7, 2007 the OSCE selected hinfor the position. Def.’s Mot. at 23, Pl’'s Opp’nat 7.
StateapprovedPlaintiff's transfer anégreed to “secorichim to the OSCE for two years with the
possibility of a ongyear extension.Def.’s Mot. at 3Pl’s Opp'n at 7

Plaintiff andState’sHuman Resourcestaff worked togetheto effectuate his transfer to
the OSCE.Def.’s Mot. at 3 On July 21, 2007Stateofficially transferredPlaintiff to the OSCE
pursuant t@ “separation and transfeagreementvhereby Plaintiffwas formally separated from
Statewhile working at the OSCBut retaimd the right to resuntés employmentat the conclusion
of his secondmentDef.’s Mot. at 3;Pl.’s Opp’n at7—8. Importantly, Plaintiff was not “detailed”
to wak at OSCE. Unlke a separataddtransferred employee, a detailed State emplogesains
employed by Statevhile working at another organizatiorand continues to accrue benefits

including promotion eligibility,as if he vasworking at State Def.’s Mot. at 3.0nthe other hand,



employees that are separated and transferred froe, B@tPlaintiff, are no longer employed by
State but retain unilateral reemployment rightgoon the conclusion of their tenure with the
secondment organizationid.

Shortly afterhe startedvork at the OSCE, Plaintiffepeatedlyattemptedo confirm that
despite being separated and transfefedemainectligible for promotion consideration. Def.’s
Mot. at 5. Plaintiff asserted that he remained eligible for promotion becheseceived an
“Information Sheét with his separation and transfer agment which statedthat “[State]
employeesare entitledto be considered, whie employed by the OSCE, [for promotions] in
accordance with the governing precepts.” Def.’s Mot. at 3 (emphasis adged@ ultimately
informed Plaintiff however,that its internal policies—known asthe Governing Precepts
disqualified him from promotion consideration whie he waesking atthe OSCE Id.; Pl.’s
Opp’'n at8. Despite being fully aware of State’s positidPlaintiff twice extended his secondment
atthe OSCE leforeresuming workat Staten June 2012. Def.’s Mot. at 5

2. Plaintiff's AgencyLevel Gievance

Upon returningto State Plaintiff, proceedingpro se filed anagencylevel grievance
challenging the loss of benefitsluring his time at the OSCEId. at§ Pl’sOpp’n at16; Admin.
Rec.Part 3 ECF No. 34 [hereinaftelA.R. Pt. 3, at 2-19. Specffically, Plaintiff assertetbefore
the agencythat hehadremained eligible for benefits, including promotion eligibilityhile he
workedatthe OSCEbecause

e “[T]he Separation Agreement was a binding contract that imposed obligations on
both parties”andthat thelnformation Sheet, as incorporated into the Separation

2 Under State’s policieslaintiff could not challenge the loss of lefits while he remained separated from State.
Def.’s Mot. at 6. Accordingly, when Plaintiff returned t@tgt in 2012, he timely filed a grievandd.

4



Agreement, contained languafguarante@ng] . . . promotion eligibility” which
supeseded thé&overning Precepts

e State had “broad discretion to treat any given assignment as a ‘detail or a
‘transfer” and that the'final decision to opt for a separation/transfer was taken
with the sole purpose of processing the assignment as quin@heféiciently as
possible”;

e Statehad not as it contendednadea “conscious policy choice” ttexclud[e] . . .
[transferredpmployeesfrom consideration[for] promotion” in order to discourage
State employees from *“serving in lengthy assignments witibernational
organizations To the contraryState actually “actively encourage[dpualified

employees to serve in key positions within [intermetio organizations], and
lobbie[d] on behalf [of its employees for those positions]”;

e Statecould have “resolved” the “contradiction between [the] Separationefgget
and thefGoverning Precepts]in order to“mitigate” Plaintiff's damagesand

e Plaintiff could “reasonably have expected to be competitive for a prmioti
during his time at OSCE.

SeeA.R. Pt. 3at 25, 2831.

Statedenied Plaintiff's grievanceon November 20, 2016Def.’s Mot at 6. With respect
to Plaintiff's main argumentthe agencyconcluded thathe Information Sheet did not create any
contractual obligationsbetween State andPlaintiff, much less an obligation negatintpe
Governing Preceptsclear exclusion of Plaintiff from promotion consideratiof.R. Pt. 3 ail97
201 The agencwylso rejected Plaintiff’'s other argumentSee id.

3. Plaintiff’'s Appeal to thd-oreign Services Grievance Board

On January 10, 201®laintiff, continuing to procee@ro se appealedstate’sdecisionto
the Faeign Services Grievance Board (“FSGBY “the Board). Def.’s Mot. at 7; Pl.’s Opp'n at
17;A.R. Pt. 3atl-32 In his appeal, Plaintiff reiteratesthd expanded updhe arguments outlined

above. He also, for the first time, argued :that

e Thepaperwork effectuating his transfea form SF50—actually reflectedhat he
had been assigned not to the OSCE, buhdédMultinational Force & Observer
(“MFO”), an independent international organization with peacekeeping



responsibilities in the Sind?eninsula According to Plaintiff, MFO members “do
remain promotioreligible while in separation/transfer (secondment) statand

that, as a result, the Departménatd purposefully “transferred” him to the MFO,
even though he technicaly worked at the OSCE, in order to ensure that he was
assigned to dstatus expilicitty eligible for promotion consideration under [the
Governirg Precepfs ; and

e The “Grievance Staff, in its analysis of the case, disregarded duly subbmite
evidence that did not conform to its own ‘theory of the case’ . . . flatly
misrepresented objective, easily verifiable facts critical to a faibiased
resdution of the case ... soughhyinterpretation . . . that might justify the denial
of the grievance . . . [and] thus failed to adhere to basic principles of due process

SeeA.R. Pt. 3at 15-17.

While on appeal, Plaintiff received certalisclosures from the agenthatprompted him
to file a Supplemental Submission to the BoardFefbruary 28, 2013 SeeDef.’s Mot. at 78;
Pl’s Opp'n at 17; Admin Rec.Pt. 4 ECF No. 36 [hereinafteA.R. Pt. 4, at45-58 In his
Supplemental SubmissiprPlaintiff advanced the following additional contentions:

e A “newly disclosed” Standard Operating Proced®OP A10) “clearly
indicate[d] that assignments of [employees] to the OSCE should be prb@ssse
details ... rather than separations/transfers” and that, as a $tetél decision to
separate anttansfer Plaintiff “was not merely a discretionary error, fadher a
clear violation of therapplicable Department policy’and

e State “lacked the legal authority to process [his] assignment as a
separation/transferinder5 C.F.R.8 352.304because “the OSCE was not included
on the Department’s ‘List dhternational Organizatiofis approvedor assignment
of federal employees Under that regulatign Plaintiff argued,Stateemployees
could be separated and transferred only to organizations designated ondhalt list
that all other employee transfer agements including transfers tahe OSCE,
were required to be processed as details.

SeeA.R. Pt. 4at 4748 (emphasis omitted)

On March 19, 2015, the FSGB denied Plaintiff's appeagf.’®Mot at 8; Pls Opp’'n at
17, Admin. Rec.Pt. § ECF No 38 [hereinafterA.R. Pt. §, at43-78 In its decision, th&SGB
closely examined Plaintiff's arguments amound that Statehad made several “regrettable and

sloppy” errorsduring the grievance procesblamely, State had mistakenly determined ithats



standard protocol teeparateand transfer employees to organizations lke the QS@En no
such standard protocaxisted and that the Information Sheet was not incorporated into the
Separation Agreemenivhenin factit was incorporated byeference SeeA.R. Pt. 6at 73-74.
Notwithstanding theseeficiencies the Board found th&tatehad not actedontrary taapplicable
regulations or policyeitherin effectuating Plaintiff's transfer doy faiing to considerhim for
promotion during his tenuratthe OSCE Specifically theBoardruledthat:

e The Information Sheet did not give rise to any contractual obligatimtsveen
Plaintiff andState;

e Statedid not violate its own internapolicy which, as demonstrated byhe
Governing Precepts, dictated that federal employees assitmedternational
organizations other than thé~O wereineligible for promotion consideration;

e The factthaPlaintiff's transfer paperwork indicadl that he had been assigned to
the MFO, instead of th®©SCE, was an administrativerror and did not evince an
intent to afford Plaintiff the same benefits as those employees sdctidie
MFO;

e Statehadlegal authorityunder5 C.F.R.8 352.304to transfer Plaintiff to the OSCE,
even thoughthe OSCEhad n¢ yet been formally designated as an eligible foreign
organization, becausstatecould haveproperly designatethe OSCE—-and in fact
later did properly designaté—as a qualifying organizatiominder the regulations;
and

e The grievancdevel errors did notestablish a‘nefarious motive” sufficient to
constitute a due process violation.

Seeid. at 64-77.
4. Plaintiff’'s Request for Reconsideration
Plaintiff thenfiled a Request for Reconsideratiorith the FSGBon April 16, 2014 Def.’s
Mot. at 9; Pl’s Opp'n at 17A.R.Pt.6 at87-103 Notably, Plaintiff retained a lawyer to file his
Request for ReconsideratiorA.R. Pt. 6at 104
With the assistanceof counsel, Plaintiff argued that theéBoard should reconsider its

decisionbecause had(1) failed to adequately addrestetherStatehad violated its own Standard
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Operating ProcedureSOP A-10—by separating and transferrifiglaintiff to the OSCE, and
(2) given “undue weight to opinions” of staffhen consideringwhetter Statehad intentionally
transferredPlaintiff to MFO status such that he could remain eligible for promotion consideration.

Id at 106-103

In addition to challenging thé&oards disposition of argumentgreviously raisedP laintiff

raised a number afew arguments for the Board's consideration. They includatl

e TheMcDonnell Dougladpurdenshifting frameworkapplied to his appealind, as a
result, theBoardcommitted legal erroby refusing toshift the evidentiary burden
from the Plaintiff to Statein orderto address “the gaps in the Department’s
evidence”;

e Statehadcited and the=SGB hadapplied, the wrongversion of5 C.F.R.8 352.304
when analyzing Plaintiff's claim th&tatelacked the legal authority to effectuate
his transfer to a medesignated foreign organizationAccording to Plaintiff, he
FSGB erroneouslyapplied the version of section 352.304 in effect at the time of
the appeal in 2013, as opposed to the version in effect when Plaintiff peaatsel
and transferred t©®SCEin 2007. Under the2007 versionof section 352.304
Plaintiff arguedonly the Office of Personnel Managemerdnd notState itsef—
could provide the “necessargpproval for an employeesécondment to a nen
listed organization,” such athe OSCE Becausehe Office of Personnel
Management had not apprové&daintiff's transfer tothe OSCE hs assignment
only could have beeproperly effectuated as a detatlhius preserving his promotion
eligibility; and

e State’s decisiondenying him promotion considerationonflicted with5 C.F.R.
§ 352.314(a) which provides that “[e]ach agency shall consider each employee
detailedor transferretio an international organization for all promotions for which
he would be considered werema absent Plaintiff argued that section 352.314
hadcontroling force over the Governing Precepignwhich Stateerroneously
hadrelied to denyPlaintiff promotion consideration.
See idat 87488, 96-93, 94,97 (emphasis omitted).
The FSGBdenied Plaintiff's Request for Reconsideration in its entiraith respectto
the arguments that Plaintiff previously had raised before the Board, thd Baarludedthat it

had adequately considered the meritdhoke arguments artdat Plaintiff hadoffered no valid

basis—either through tle preserdtion of new evidence ormdemonstration ofa changein
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circumstances-to warrantreconsideration. Def.’s Mot. at 10; PlL’'s Opp'n at 23.R. Pt. § at
268-278 The Board also refused to considee three eguments that Plaintiff raised for the first
time in his Request for ReconsideratibacauséPlaintiff “could have, but failedo raise [those
arguments] earl[ierih his appeal either at the exry level or before [thBoard].” A.R. Pt. 6at
273

B. Procedual Background

On March 24, 2015, Plaintiff filed suit in this cowtallengingthe FSGBS rulings. He
claimed thathe FSGB'’s decisiaaffirming the denial of higrievanceand denying his Request
for Reconsideration werarbitrary and capricioysin violation of the Administrative Procedure
Act, 5U.S.C. 88 7Qlet seq SeeAm. Compl., 1 3946. The parties then filed motions fpartial
summary judgmentased solelyon the administrative recorgeesupra, n.1,to which the court
now turns.
1. LEGAL STANDARD

Crossmotions for summary judgment ordinarily are reviewed under the standardtiset for
in Federal Rule of Civii Procedure 56, which requires a court to grant sunumdgrgeint when
the pleadings and the evidence demonstrate that “theregsnome issue as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. RPC&6(a). However, in
casessuch as this on¢hat involve the review of a final agency actitihe Rule 56 standard does
not apply. SeeStutering Found. of Amer. v. Springei98 F. Supp. 2d 203, 207 (D.D.C. 2007).
Instead, “the district judge sits as an appellate tribunal’ ande‘[#&ntire case’ on review is a
guestion of law.” Am. Biosci. Inc. v. Thompsp269 F.3d 1077, 1083 (D.C. Ci2001) (citing
cases). “[T]he court’s review is limited to the administrative retdéndnd for Animals v. Babbitt

903 F. Supp. 96, 105 (D.D.C. 1995) (citifamp v. Pitts411 U.S. 138, 142 (1973)), and its role



is limited to “determin[ing] whether or not as a matter of law the evelame¢he administrative
record permitted the agency to make the decision it degSierra Club v. Mainellad59 F. Supp.
2d 76, 90 (D.D.C. 2006) (internal quotation marks omitted)

Plaintiff argues that the FSGB’s decisionvere“arbitrary [and] capricious.” 5 U.S.C.
8706(2)(A). Application of the “arbitrary and capricious” standard requiests to determine
whether the action at issue was based on “reasoned analgigdr Vehicle Mfrs. Ass’n of U.S.
Inc. v. State Farm Mut. Auto. Ins. Cd63 U.S. 29, 567 (1983). Generally, an agency has
engaged in reasoned analysis when the administrative record indicatesmiingd] the relevant
data and articulate[d] a satisfagtagxplanation for its action including a ‘rational connection
between the facts found and the choice madel."at 43 (quotingBurlington Truck Lines, Inc. v.
United States371 U.S. 156, 168 (1962)).

Where, however, the administrative record indicattest an agency “relied on factors
which Congress has not intended it to consider, entirely failed to comasidemportant aspect of
the problem, offered an explanation for its decision that runs counter to the evitkefoce the
agency, or [made a deios that] is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise,” it has acted in an arbitrary anciccspmanner.|d.
This standard is not “particularly demanding?ub. Citizen, Inc. v. FAA88 F2d 186, 197 (D.C.
Cir. 1993), and a reviewing court may “uphold a decision of less than idep/ £lére agency’s
path may reasonably be discernd8igwman Transp., Inc. v. ArBest Freight Sys., In@119 U.S.
281, 286 (1974) A court however,shaild not“supply a reasoned basis for the agency’s action

that the agency itself has not givegtate Farm463 U.S. at 43 (internal quotation marks omitted).
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V. DISCUSSION

As factual recitatioraboveshows Plaintiff raised a raft of arguments befotat8 and the
FSGB in support ofhis central contention thafte agencyvrongly deprivedhim of promotion
consideration and othdrenefitswhile he wasassigned to the OSCERlaintiff in this casehas
pared his arguments downfize.

First, Plaintiff contends that the Boaapplied the wrong version o6 C.F.R. 8352304
when ruling that State had the legal authority to assign him to the OSCE by separation aref transf
without the prior approval of the Office of Personnel Managem&aePl.’s Opp’'n at 29-33.
Instead of applying the version in effect when the transfer occurred, the Baarglywapplied
the version in effect at the time Blaintiff’'s appeal. Second, he claims that the Boardecision
conflicts with 5C.F.R.§ 352.314 which requies agencies to “consider each employee detailed or
transferred to an international organization for all promotions for whickdudd be considered
were he not absent.Seeid. at 34-37. Third, he argues that the agen@hnittederror on the
SF50 form of assigning him to thélultinational Force & Observer(*"MFQ”), insteadof the
OSCE,“shift[ed] the burden of proof to the Department” to show that it would have taken the
same action with respect to Plaintiff even in the absence of the &eerd. at 37—40. Fourth,
Plaintiff contends that the Board’'s decision not to address his Request for Reconsideration,
which he argued for the first time that the Board had applied the incoegaltion, was
inconsistent with its prior practice to consider such argumedee idat 46-50. And, fifth, he
challengesas arbitrary and capricioushe Board's conclusion that the -SB's erroneous

designation of Plaintiff to the MFO was an administrative error whidhndt demonstrate, as
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Plaintiff had argud, that State actually intended to detail hiather thanseparate and transfer
him, to the OSCE See idat 40-43.

Defendant asserts thatl but one of these arguments nerreviewable. Specifically,
Defendant contends that the cdaxtks jurisdicton toreview the Board’s discretionary decision
not to grant Plaintiff's Request for Reconsideration because Plaintiff could have raised the
arguments therein in his initial appe&eeDef.’s Mot. at 1821; Def.’s Reply in Supp. dPartial
Mot. for Summ.J, ECF No. 33 [hereinafter Def.’s Reply], atli. Thus, according to Defendant,
the court cannot revieWlaintiff’s first four arguments Id. As to Plaintiff’s fiftth argument-that
the Board’s decision with respect to the-5F was arbitrary and capowus—Defendant defends
thatruling as rationally based on the evidemresented Def.’s Mot. atl4-16, Def.’s Reply at 8
11. The courthas caefuly reviewed the record andgreeswith Defendantthat Plaintiff’s
arguments are without merit

A. Plaintiff's First Three Arguments Are Not Reviewable

1. The Court Lacks Jurisdiction to Revidlwose Arguments that the FSGB
Determined Were Raised for the First Time on Reconsideration

Our Court of Appealdhas made clear thatAn agency’s denial of a petition, or a request,
for reconsiderations not itself subject to judicial review if the petition alleges ongtamal error
in the agency’s original decision.'Sendra Corp. v. Magawl1l F.3d 162, 166 (D.C. Cir. 1997)
(internal quotation marks omittedpccordSchoenbohm v. FCQ04 F.3d 243245 (D.C. Cir.
2000) (holding that the court lacksirjsdiction to review an agensy'denial of a petition for
reconsideration “unless the request for reconsideration was based avidemce or changed
circumstancey; Canady v. §C, 230F.3d 362, 364 (D.C. Cir. 2000) (“Denial of agency
reconsideration is generally nonreviewable unless the request for decatish was based on

new evidence or changed circumstancéstérnal quotéon marks omitte)). That rule is based
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on the Supreme Court’s decisionl@C v. Brotherhood of Locomotive Engine@Bd E), in which

the Court held that, “where a party petitons an agency for reconsideration orotinel gf
material error, i.e., on ¢hsame record that was before the agency when it rendered its original
decision, anorder which merely denies rehearing. ofthe prior] order is not itself reviewable.”

482 U.S. 270, 280 (1987) “That is so, the Court said, even if the agency ordéusing
reconsideration discussed tmerits of the [petitioner$’ claims at lengthas long as the agensy’
formal disposttion is to deny reconsideration, and it makes no alteration in the underlying
order.” Vill. of Barrington, lll v. Surface Transp. B&58 F.3d 326, 328 (D.C. Cir. 2014&jucting

BLE, 482 U.S. at 280) Nonreviewabilty in this context means that the court lacks jurisdiction.
SeeEntravision Holdings, LLC v. FCQ02 F.3d 311, 312.* (D.C. Cir.2000).

It is clear tothis court, as it was to thBoard thatPlaintiff raisedthe first threearguments
identified above-which concerr{1) the application 06 C.F.R. §352.304 (2) the application of
5 C.F.R. §352.314 and (3) shifting theburden of proof to State because of certain erfos
the first time in his Request for ReconsiderationThereis no mention whatsoever dfose
contentionsin either theagency or appellateecord. And, aside from refusing to consider those
argumentsthe Boarts order denying reconsideration simplyaffirmed its original ruling without
modification seeA.R. Pt.6at274, 277 and is thus “not itself reviewable See BLE482 U.S. at
280. Accordingly, he court lacks jurisdiction to consider th@gguments.

Plaintiff attempts to avoid the jurisdictional bar articulatedBItE and Schoenbohray
arguing that “[tlhe principle at issue Bchoenbohsrejecting judicial review under the APA
folowing a denial of reconsideratiedhas never been appliedftex the F&B denies
reconsideration of a request citing legal error.” Pl’s Reply in Supprasis®lot. for Summ. J.,

ECF No. 34 [hereinafter Pl’s Reply], at rue, as Plaintiff contends, there appears tmde

13



appellate decisiofrom thiscircuit squarely on point However, district courts aregularly tasked

with applying existing precedents to new contextslere,the court holds that the logic of
Schoenbohmpplies with equal force to preclude review of the FSGB’s decisionsirc#se as it

did to preclude agency reviein Schoenbohritself.

The Court ofAppealshas, at least indirectly, appliefichoenbohio hold that an FSGB
decision denying reconsideration is unreviewablen Eban v. United StatesAgency for
International Developmenthe Court of Appealdaced the question whethiie FSGBS denial of
a plaintiff's secondequest for reconsideratiomas reviewable See381 F.3d 1 (D.C. Cir. 2014).
The court held that it lacked jurisdiction to review plaintiff's challetgEausean agecy’s
“ denial of successive requests for reconsideration of the same decdssioot’aeviewable 1d.
at5 (quoting Sendra Corp.111 F.3d at 167).Although the court primarily relied oBendra
Corporation it alsocited Schoenbohrfor the principle that “an agency’s denial of a request for
reconsideratioriis generally nonreviewable unless the requestvas based on new evidence or
changed circumstancé&s Id. (quoting Schoenbohp04 F.3d at 245, 250)Although Egan
admittedly concernetthe FSGB’s denial of a second request for reconsideratioareas this case
involves the denial ofan initial requestPlaintiff has notarticulatedany reasonvhy the Court of
Appeals would not apply the rule Sichoebohno thesecircumstances Accordingly, the court
finds thatSchoenbohmpplies equally in this conteand forecloses revieaf the Board's decision
to deny requests for reconsideratiafieging, as here, material error in the Board’s original
decision

Plaintiff also citegwo district court cases-United State®epartmert of State v. Coomps

417F. Supp 2d 10 (D.D.C. 2006)and Ehrmanv. United States429 F.Supp.2d 61 (D.D.C.

2006)—to avoid the jurisdictional barSeePl.’s Reply aB-10. Plaintiff argues that the cagiim
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both caseslected to review the Boarddecision to denyhe plaintiffs appead eventhough the
Board had alreadydenied ther requess for reconsideratian Id. Those cases are inapposijte
however Putting aside the fact that the decisionGnombswas subsequently reversed and
vacated, neithecase concernedr everaddressetieyond mere mentiorthe FSGB’sdecision to
deny the requestfor reconsideration.In fact,the plaintiffs in both cases-unlke Plaintiff here—
first raised thearguments befe the agency and the Board priomptesering themto thedistrict
court SeeCoombs417 F.Supp. 2d al2-13; Ehrman 429 F.Supp. 2d at 70. Thus, neither
Coombshor Ehrmansuppors Plaintiff’'s assertion that this courinconsiderthe argumentsaised
for the first time in his Request for Reconsideratidmen the FSGB itself declined to do. so

2. Plaintiff Did NotPreserve th@reciselssuesieNow Adlvance£oncerning
5C.F.R.  352.304and 352.314

Plaintiff also makeanotherargument in an effort tpreserve review of his first and second
arguments.He contendshatSchoenbohis inapplicable, becaus$e, in fact, raisgéthe arguments
he nowadvancesoncerning5 C.F.R.  352.304 an®52.314before the Board on appeabt for
the first time in his Request for Reconsideratid®eePl.’s Reply at 1325, The court disagrees.
The Court of Appealdas consistently held thtitat courts “are bound to adhere to the hard
and fastrule of administrative law, rooted in senfairness, that issues not raised before an agency
are waived and wil not be nsidered by a court on reviewCoburn v. McHugh679 F.3d 924,
929 (D.C.Cir. 2012) (internal quotation marks omitted)his rule“holds special force where, as
here, an gpeal folows adversarial administrative proceedings in which paatesxpected to
present issues material to their cabethat setting, the rationale of requiring issue exhaustion is
at its greatest[] Wallaesa v. FAA824 F.3d 10711078(D.C. Cir. 2016)(internal quotation marks

omitted).
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Wallaesas instructive. There, he plaintift—an airline passengerpetitioned for review
of a sanctionthatthe Federal Aviation Administratiolf*FAA”) hadimposed on himarising out
of his disruptive and abusive behavior during a flightVallaesa 824 F.3d at 10446. The
plaintiff assertedn appeathat the FAA lackedhe authority to regulatehe type of nonviole nt
passenger conduat issue in his casel'he Court of Appealfound tha the plaintiff had preserved
thatargumentfor review becausbe hadassertedefore the agency théte regulationat issue
“applie[d] to requirements of Pilots and Aircraft to Conform to Safety Stand§isdy, not to
passenger$ Id. (internal quotatin marks omitted). The court however, concluded that the
plaintiff had failed to preserve “several other issues’had raisetbr the first timein his petition
for review, including that the regulation at issue was invald because it was undamstidy
vague and “promulgated without adequate notice and commeat.at 1078 n. 5. The court
explained “Raising newargumentss one thing—raising newissuess entirely another.”ld. at
1078.

Admittedly, the line separating preserved new argumefiom an unpreserved new issue
is not alwaysa clearone The Court of Appeals, however, has offered some guidarhae.
example,the courthasexplained thathe waiveranalysiscenterson whethera party raisedhe
“specific argumat” presented to the district couand “not merely the same general legal issue,”
before the agencySee Koretoff v. Vilsagkr07 F.3d 394, 398 (D.Cir. 2013). Put another way,
there must be a demonstrable “congruity . .. between a party's arguraéres an administrative
agency and [a federal] court” to support judicial revidd. (internal quotation marks omitted

Applying Koretoff, the court finds thaPlaintiff did not raisebefore the FSGB the issues
he now advancem this courtconcerning the application of 5 C.F.R. 382.304and 352.314.

Thus, he court declines toonsiderthose unpreserved issues
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With respect to sectiol353.304 Plaintiff describes his argument before tBeard as
follows: “[WI]ith his Supplemental Subnsion, [Plaintiff] submitted to the Board documents
indicating that OSCE had not been added to the list of approved international adigznimtil
afterhis assignmentand that the Department therefore had no legal basis to separate/ansfer
employeeto the [OSCE].” Pl’s Reply at 334. In denyingthat argument on appedhe Board
applied the version of section 353.304 thantinto effect on December 1, 2008fter Plaintiff
wasassigned tadhe OSCE. Undetthe laterversion of the regulation State had the authority to
transfer an employee to an organizatior(aif the organizationvasone that “the Department of
State hfd] designated as an international organization,” or (b) “the organization coda=oue
[have been]designated as [a covelleinterndional organization” under the relevant statues.
5C.F.R. 88352.304(a), (b) (2008). Plaintiff's argument before the Board, even as héeescri
was thatthe OSCEdid not meet either criteria. The Board concluded otherwise, holdinghthat
OSCE qualified as an international organization that “could be” designated sed&on
352.304(b)and that, as a result, State did have the legal authority to effectaint#fBI transfer
at the tme A.R. Pt. 6at69-77.

That is not, however, the “specific argument” that Plaintiff raises.hBefore this court
Plaintiff contendsthat the BS@ committed error by applying the wrong version of section
352.304. He argues thathe Board should have applied the version ire&fivhenhis transfer
occurred in 2007 nstead othe version thatvas in effect at the time of appeddnderthe earlier
version, State lacked the authority to unilaterally determine whether an orgamith#t was not
already designated and pmpproed under the regulations nonethelessuld have been
designated Instead, it had te-but did notin his case-first obtain the approval of th@ffice of

Personnel Managemehgefore transferring any employee aoondesignatedorganization See
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5C.F.R. §353.304 (2001). Plaintiff did not, however, raise this “specific argument” é¢ther
FS@B. Koretoff, 707 F.3dat39. At most, he raised the “same general legal isswefiether the
OSCEwasan eligible internatiofaorganization under section 33R4—before the agencyld.
But Plaintiff simply never made the argument that he does befere the Board

The same is true ash&s argument concerning section 32. Plaintiff never once even
mentioned section 352.31defore the Board SeePl.’s Reply at 21 (acknowledging that “the
Department” raised section 352.314 in response to his Supplemental Submidssigad, he
generally argued that his transfer agreement required State to consider friomotion while he
worked atthe OSCE. See id.at 22 (admitting that he “had argued that the separation/transfer
agreement . . . [including] an ‘Information Sheet’ . . . explicity sthtfeat he was eligible for
promotion during his assignment to the OSCEAgain while Plaintiff may haveraised the
“general legal issue” of whether State was compelled to consider hiproimotion even while
separated to the OSCE, he never raised the “specific argument” that State ceagpslledby
section 352.314 SeeKoretoff, 707 F.3dat 398.

Accordngly, the court finds thallaintiff failed to preservboth argumerd concerning the
application of 5 C.F.R. 8852.304 and 352.314rd the court wil not consider them noWoburn
679 F.3d at 931

B. Plaintiffs Fourth Argument

Plaintiff next argueshat the Board's refusal to consider the arguments he raised for the
first time on reconsideration was arbitrary and capricious becahes@tard failed to reconcile
its rejection of his] regulatory arguments with its treatment of previoesonsideration requests.”
Pl’s Opp’'n at 46. In other words, Plaintifbelieves that the Board treated hitifferently than

others who, in similar circumstances, received consideration of theiy mawed arguments.
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Defendant contends that the Boardécision toapply its discretionary rule to decline review of
Plaintiff's Requesfor Reconsideration is nonreviewable. The court disagrBesausé laintiff’s
argument strictly speakingdoes notassert thathe Board committed a “material error’ ifits]
original decisiotfi SendraCorp. 111 F.3d at 166, but rathessertdisparatetreatmentwhen
compared tats earlierdecisions, the court has jurisdiction to revithe Board's decision on that
narrow groundseelicarilla Apache Nation v. U.S. [p& of Interior, 613 F.3d 1112, 1120 (D.C.
Cir. 2010) (addressing argument that an agency’s decision was “arbitrarg@imibas because
[the agency] failed to provide a reasoned explanation for departing from prégedent

Plaintiff cites four prior Board decisions that he contends demonstrate that “[t]jlnd Boa
has not previously rejected allegations of ilegality,” aoclear errorof law, “on motions to
reconsider.” PL’©pp'n at 4749, They are: (1) FSGB 2014007R (Dec. 17, 2014)xseePl.’s
Opp'n, Ex. C,ECF No. 313 [hereinafter2014007R; (2) FSGB 2011054 (May 30, 2014)see
Pl’s Opp’n, Ex. D, ECF No. 22 [hereinafte’2011054; (3) FSGB No. 20061 (Aug. 22, 2016)
seePl’s Opp'n, Ex. E,ECF No. 315 [hereinafter200611]; and,(4) FSGB 200240 (Sept. 30,
2003), seePl.’s Opp'n, Ex. F., ECF No. 3 [hereinafter2002040]. Although the Board is not
required to “grapple with every last one of its precedents, no matter hawgudshable,. . .
[nJormally, an agency must adhere to its precedents in adjudicating casesigefJicarilla
Apache Nation613 F.3dat 1120 (citation omitted). If it does not follow its own precedent, the
the Board “must provide an adequate explanation to justify treating similaihatesd parés
differently.” Burlington N. & Santa Fe Ry. Co. v. Surface Transp, 888 F.3d 771, 776 (D.C.
Cir. 2005).

The court has reviewed each of the four FSfa8isionscited by Plaintiff and concludes

that eachis sufficiently distinct from the Board’s decision inrtbiant caseFirst, FSGB decision
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2002040 simply does not supporlaintiff's assertion of disparate treatment, as the Bioatitht
casealsodeniedthe request for reconsideratiolse€2002040 at 10.SecondPlaintiff's citation
to 2011054 is similarly unavailngas there th&oard considered only arguments that were raised
before the agencygnd, in fact, explicitly rejected the grievant's attesniat raisenew substantive
argumentson reconsideration. See2011054 at 7. Finally, the grievants in theemaining two
casedglid not ask, as Plaintiff did, fahe Board to reconsidéts decision on the meritsRatherin
onedecision the Board onlyreconsidered “the relief aspect of its [earlier] decjsigee2014
007R at 3, andin the other the Boardonly reconsideredhe threshold issue of whether the
grievant's claim was timelyiled under its regulationssee2006011 at4—-5 These decisiongre
not sufficiently simiar to Plaintiff's request-that the Boardfuly reconsider its merits
determination based on arguments not previously presented, but availablejne thieappeat
for this court to find that the Board’'s application of a discretionary rule ofwewias arbitrary
and capricious Accordingly, the court finds that the Board did not violate the Al Aenying
Plaintiff's Request for Reconsideration.

C. Plaintiffs Fifth Argument

Lastly, the court reaches Plaintiffifith andfinal argument,in which Plaintiff asserts that
the Board acted arbitrarily and capriciously by refusing to find, based on tb@,Skat Statbad
intentionally assigned him to thBlultinational Force & Observe(“MFQO”), instead of the OSCE.
SeePl.’s Opp’n aBB8-39 (arguing thaState assigned Fritch to “the MF@nd only the MFOand
thatthere is no evidencthat he waseverformally assigned to the OSCE). Plaintiff argues that
the Board'’s error led it tmistakenly conclude that he was inelidge for promotion consideration.
See idat 38 (arguing that employees assigned to the Mir@©¢ligible for promotion during their

assignments”).
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Underthe APA a reviewing court may “hold unlawful and set aside an agency action” it
deems to be “arbiairy [or] capricious.” 8J.S.C. 8§ 706(2)(A). When analyzing agency action
under the “arbitrary and capricious standard,” courts must determine wtiethection at issue
was based on “reasoned analysiState Farm463 U.S.at57; see alsdRepublicarNat'| Comm.

v. Fed. Election Comm;n76 F.3d 400, 407 (D.C. Cir. 1996). Generally, an agency has engaged
in such analysis when the administrative record indicates it “examitie¢djelevant data and
articulate[d] a satisfactory explanation for its aciiociuding a rational connection between the
facts found and the choice madeState Farm463 U.S. at 43

The court has reviewed the FSGB’s decision and finds that the Budfidiently
considered Plaintiff's argumetiat, under the SBO, he was actilk assigned to the MFO, and
not the OSCE, and th#ite decision to rejedhat argument wagrounded in a “rational connection
between the facts found and the choice madd.” Specifically, the Boardfound that there was
no evidence, other than the erroneous classification itsslablishing that State personnel
intended to confeupon Plaintiff those benefits afforded tbhe MFO staff SeeA.R. Pt. 6at30-

31 Furthemoreg as the Board held, under the governing regulatibesefits determinati@nare
based on the organization where the employee actually sangdot where they wengistake nly

assigned.ld. The court finds noeversibleerror in the Board'sinalysis®

3 Plaintiff similarly challenges as arbitrary and caprisitiue Board's failure to (1) “explain wtkie Department
refused to treat [him] in the same mannerit had treated exeemgsigned to the OSORY “assigning [him] to the
U.S. Embassy or Mission in [his] intended duty statamd then assigning [him] to duties at the OSCE”; and
(2) “reconcile he Department's decision to separate/transfer [him] tOB@E with the Board’s own finding that the
Department was notrequired”to doso. Pl.’s Opp#&3 However, the Board expressly and sufficiently addressed
both contentions in its original deicia and, accordingly, did not act arbitrarily and capriciouSigeA.R. Pt. 6at
27-30.
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V. CONCLUSION AND ORDER
For the foregoing reasons, the court grants Defendddtion for Partial Summary

Judgmentin its entiretyand denies Plaintiff's Crodglotion for PartialSummary Judgment

/kM‘t/f)
Dated: October 272016 Amit P a
Uptted States District Judge
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