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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SADDIQ ABDUL -BAAQIY,
Plaintiff,
V. Civil Action No. 15-45QRMC)

FEDERAL NATIONAL MORTGAGE
ASSOCIATION,

Defendant.

M e N

OPINION

Plaintiff Saddig AbdulBaaqiy filed this class action lawsuit against Federal
National Mortgage Association allegitizat (1) he was subjected #pattern and practice of
racediscriminationthroughdisparate treatmemind (2) he is representative of a class that was
subjected to @rsonnel policies and practices thave a disparate impact on African Americans
He assertsace discriminatiorlams under 42 U.S.C. § 1981 and the D.C. Human Rights Act,
D.C. Code 88 2-1404t seq Federal National Mortgage Associatimoves(1) to dismisghe
D.C. Codeclaim for lack of subject matter jurisdictidiecause the alleged discrimination
occurred in Virginia and noh the District of Columbia(2) for summary judgment on atlaims
based on the practice of “forced ranking”; d8yito strike the class action allegation&s
explained balw, the motion will be granted in part and denied in part.

I. FACTS

The Federal National Mortgage Association (Fannie Mae) is a Government
Sponsored Enterprise headquartered in Washington, D.C. Fannie Mae enijiye Saddiq
Abdul-Baagiy, an African Americanfrom 1996 through 1999 and from 2001 through 20Wt..

Abdul-Baagiyworked in Fannie Mae’s D.C. office in 1996 through 1999 and again when he
1
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resumed employment in 2001. Fannie Mae transferred hitsdffice in Virginia in September
2004. Opp’n [Dkt. 24], Ex. P (Pl. Decl.) 1 1 this latterposition, Mr. AbdulBaagiywas a
software developewith the title“Application Developer Analyst I1.”

In Decembef008 Fannie Mae implemented a new performance review policy
that imposed a quota for the number of high performance reviews that managersvecdiid a
each departmenallegedlyresulting in poor reviews for employees who actually met
performance objectivesAm. Compl. [Dkt. 13] {1 2, 6. This “forced ranking” policy required
that managers evaluate employ&edative to their peersso thatonly 5% percent of employees
wouldreceive a “Significantly Exceeds Expectations” rating, 25% peweuld receive a
“Fully Meets Plus” rating, 50%vouldreceive a “Fully Meets” rating, and 20#ouldreceive an
unsatisfactory rating of “Fully Meets Minus/Siioant Issues’or lower. Mot. to Dismiss and
for Partial Summ. J. [Dkt. 20] (MTD/Partial MSJ), Ex. 3 (2008 Ratings Distabp& Ex. 4
(FAQs on 2008 Ratings Distribution).

On Septembel 0,2009, Fannie Mae CEO Mike Williams sent a mgesa
employeesannouncing a differergerformance evaluation policyd., Ex. 5 (Williams Letter).
Mr. Williams noted that “a number of employees and managers have raised important concerns
about the performance review process, especially the guidance that 20 peecepioyees
should fall into the bottom two rating categorietd. Themodified 2009 policychanged the
percentageof employees for each performance ledglectingthat 510% receive a
“Significantly Exceeds Expectations” rating,-25% percent recee an “Exceeds Expectations”
rating, 5575% receive a “MeetBxpectationsrating, and 510% receive ratings of “Doesdtl

Meet Expectations.’ld.



Under the 2009 paty, managers were requiredeealuate employees by using a
four step process consisting of divisional planning, pre-calibration preparatidmataf, and
post-calibration. Opp’n [Dkt. 24], Ex. C (Calibration OvervieWalibration sessions are
management farled by Fannie Mae leadefsr the most senior level manager) for the purpose
of assising managers ievaluating the relative performance of employees before finalizing a
rating. Id. Prior to a calibration session, mgees were instructed to prepare desfsessments
and initialratings. Id., Ex. D (Session Leaders Preparation Guide). Managers were instructed to
articulate how each employee was performing as compateeir peers, even when the
employee had met or was course to meet all goalid., Ex. | (Year-End Process: FAQS).

Mr. Abdul-Baagiy received satisfactory performance reviews throuigh008.

He contendghat he wasffectedby the “forced ranking” policy when he received poor
evaluations starting in mig009 until he was terminated for suppopedormance deficiencies
in April 2011. Specifically, Steveionsalvesa Caucasian mabgegan supervisiniglr. Abdul-
Baaqiyin April 2009. After three months, Mr. GonsahgmsveMr. Abdul-Baagiyan “off track”
mid-year performance ratingut did not provide any comments to support or justify the “off
track rating. 1d., Ex. A (2009 MidYear Review) An email chainndicateshat Plaintiffmay
have beemated as “off track” duéo the division manageriseed to meet distribution targets
Seed., Ex. L (June/July 2009 Email Chainh Fannie Mae employee by the name of Les

Zimmermart sent an mail to Plaintiff's second line supervisor, Malcom Blundell, on June 29,

! The record does not indicate Mr. Zimmerman'’s title or role at Fannie Mathgautne/July
2009 Email Chain implies h@as amanager whplike Mr. Gonsalves, reported kalcom
Blundell, Plaintiff's second line supervisor.



2009 with the subject line “IR2Mid-Year Perfomance Rankings20% Off Track’ Mr.
Gonsalves, among others, was copied on the emdailZimmerman tated:
As you would expect, not everyoma this listfof 6 employeesis
[identified] because of their performance against goals. Several
made this list as a result of the requirement to have 20%. So, they
ended up ranking below their IR@roject] peers. . . We discussed

that the IR2staff isamong the best in Fannie Mae, working on a
critical and extremely challenging project with the highest visibility.

The next day, Mr. Blundell responded, “Ratirected meo rank you as a group and pick a

bottom 20%. This | will do. | must say that you are a high performing team, and all afg
meeting my expectations at this pdintd. A few days later, on July 6, 2009, Mr. Blundell

directed that the six employees on Mr. Zimmerman'’s list, including MduiBaaqiy, “are to

be rated off track.” Later that day, Mr. Gonsalves responded, “ddde.”

For the 2009 year-end evaluation, Mr. Gonsaprepared a draft performance
review, indicating thatMr. Abdul-Baagiyhad completed every goahdnoting thathetimely
completedassignmentsvas a “geto” person for support, was an “advocate if not a champion”
of standards compliance, and that he just needed to “soften” his approach in advocating
compliance.ld., Ex. M (2009 Year End ReviewMr. Gonsalves also noted that in the early part
of 2009, Mr. AbdulBaagiy attempted to take on responsibilities that exceeded his abilities, that
after midyear coaching he took on assignments more in line with his skills, alttioeighwere
still some issues with quéliand communicationld. After Mr. Gonsalves met with Division
Director Joe Juchde downgraded the performance revielagnging the evaluation of three

goals from “completed” to “off course.ld., Ex. O (Gonsalves Dep.)n hisfinal 2009 year-end

2“|R2” stands for Investor Reporting 2, the name of a project on vitaihtiff worked while he
reported to Mr. GonsalvesSeeOpp’'n, Ex. S (Roy Dep.) at 41.

3 The record does not indicate “Ron’s” last name, title, or rank at Fannie Mae.



performance reviewMr. Gonsalves rated Mr. Abdiaaqiy as “Does Not Meet Expectations.”
Id., Ex. N (2009 Year End Review). In contrast with this rating, in a 2009 Accountabilitg\Sur
Plaintiff's peers rated him 4t28 and his managers rated him at 4.30 on a scale from a low of 1
to a high of 6.1d., Ex. V (2009 Accountability Survey).

In 2010, Sabari Roy, an Asian woman, was assigned to supervise Mr. Abdul-
Baaqgiy e issuedPlaintiff an “off track” mid-year review at the end of July 2018ee dl., EX.
S (Roy Dep.)Ex. 3 (2010 Mid¥ear Reviewy. At the end of 2010, Ms. Roy gave Mr. Abdul-
Baagiy a “Does Not Meet Expectationsiting. Roy Dep, Ex. 4 (2010 Year End Review)On
January 25, 2011, Mr. Abd@aaqiyreceived a memorandum of concefRoy Dep.Ex. 5
(2011 Mem. of Concern). Fannie Mae fitdd. Abdul-Baaqiyin April 2011.

On March 13, 2012yir. Abdul-Baagqiy filed a complaint alleging discrimination
in D.C. Superior CourtSee Abdul-Baagiy v. Fed. Nat'l Mort. Assiio. 2012 CA 002386 (D.C.
Sup. Ct. 2012). fie case was dismissed because he was requireahioye Mae’s Dispute
Resolution Policy torditrate before proceeding to courtynder the Disput&esolution Policy,
arbitration s binding on Fannie Mae but not on the employdé&D/Partial MSJ, Lam Decl.
[Dkt. 20-14], Ex. A (Dispute Resolution Policy). Mr. AbdB&aqgiy proceeded to arbitratighe
parties conducted limited discovery, and the arbitrator held an evidentianydhdaaim Decl,
Ex. D (Gonsalves Dep.), Ex. E (Hearing Transcript), Ex. F. (Roy Dep.), Exb8u{Baaqiy
Dep.). The arbitratodetermined that the Dispute Resolution Policy was an enforceable contract
that required Mr. AbduBaaqiy to arbitratesee id, Ex. B (Order Compelling Arbitration) and he
enteed anaward in favor of Fannie Masee id, Ex. C. (Award) Plaintiff rejected the Award.
Id., Ex. G (Notice of Rejection of Arbitration Award).

Subsequently, Mr. AbduBaagqiyfiled this suit against Fannie Mae, alleging



Count +race discrimination iniolation of the Civil Rights Act of
1866, 42 U.S.C. § 1981; and

Count I—~ace discrimination inviolation of the D.C. Human
Rights Act, D.C. Code 88 2-14@t seq(DCHRA).

Am. Compl. [Dkt. 13]. Mr. AbduBaagiyattemptdo assert these claims on béhaf himself
and“all African American employees, who were subject to Fannie Mae’s forced rapéiicges
and practices which resulted in adverse personnel actions in lowered pedemrpanaisals,
discipline, including memorandum of direction and performance improvement plans, and
termination from employment 2008 through 2011 based on their performance rating.” Am.
Compl. T 24. The Complaint alleges that the forced ranking policy had a disparate impact on

African Americansin violation of both § 198aAnd DCHRA

This policy and practice had a disparate impact on African American
employees because managers were forced to issue lower
performance appraisals to a certain number of employees regardless
of their performance. Fannie Mae’s “forced ranking” policy and
pradice since 2008 has led to a disproportionate number of African
American employees receiving discriminatory performance
appraisals which led to loss of compensation and termination from
employment under false assertions of poor performance. In
addition, snce 2008 Fannie Mae has carried out several mass
displacements which have resulted in approximately 1000
employees being terminated, and has utilized the false and
discriminatory performance appraisals to justify the termination of
certain employees.

Id. 1 2;see also idf 27.

No discovery has been conducted in this case. The evidence cited abpagtwas
of the limited discovergonductedrior to arbitration. Fannie Mae moves to dismiss the
DCHRA claim for lack of jurisdiction, for summary judgmt on all claims based on the practice
of “forced ranking,”and to strike the class action allegations. MTD/Partial MSJ [Dkt. 20]; Reply

[Dkt. 25]. Plaintiff opposes. Opp’n [Dkt. 24].



II'l. LEGAL STANDARD SAND ANALYSIS
A. Motion to DismissD.C. Human Rights Act Claim

Fannie Mae moves to dismiss Plaintiff's BRA claim for lack of jurisdiction,
asserting that the alleged discrimination occurred outside of the Districlwh@ia Pursuant
to Federal Rule of Civil Procedure 12(b)(1), a defendant maerwwslismiss a complaint, or
any porton thereof, for lack of subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1). No action
of the parties can confer subject matter jurisdiction on a federal courtseeziahject matter
jurisdiction isboth a statutgrrequirementind an Article Il requirementAkinseye v. District of
Columbig 339 F.3d 970, 971 (D.C. Cir. 2003). The party claiming subject matter jurisdiction
bears the burden of demonstrating that such jurisdiction eXsisdr v. United State$29 F.3d
1112, 1115 (D.C. Cir. 2008When reviewing d&ule 12(b)(1) motion, a court must review the
complaint liberally, granting the plaintiff the benefit of all inferences thabeaaerived from
the facts allegedBarr v. Clinton 370 F.3d 1196, 1199 (D.C. Cir. 2004). Nevertheldbg, “
court need not accept factual inferences drawn by plaintiffs if those inésrane not supported
by facts alleged in the complaint, nor must the Court accept plahéffal onclusions.”
Speelman v. United Staje61 F. Supp. 2d 71, 73 (D.D.C. 2008).court may consider
materials outside the pleadingsdetermine its jurisdictianSettles v. U.S. Parole Comm429
F.3d 1098, 1107 (D.C. Cir. 2005).

Fannie Mae contendilat the Court ldcs subject matter jurisdiction under
DCHRA because the alleged discrimination occurred in Virginia andhribe District of
Columbia. The intent of the DCHRA is “to secure an ienthe District of Columbido

discrimination for any reason other than that of individual merit. . ..” D.C. Code § 2-1401.01



(emphasis added).To establish subject matter jurisdiction under DCHRA, a plaintiff who was
not employed in the District of Columbia must show that the alleged discriminatory degaso
made, its #ects were felt, or both occurred in the Distritdonteilh v. AFSCME, AFIGIO, 982
A.2d 301, 305 (D.C. 2009%ee also Cole v. Boeing C845 F. Supp. 2d 277, 285 (D.D.C. 2012)
(becausdliscriminatory act®ccurredn Virginia and discriminatory effects were felt there, the
federal districtourtin the District of Columbia lacked jurisdiction to adjudicate plaintiff's
DCHRA claim) To show jurisdiction it is not enoughdemonstrate that the employer was
headquaeredin the District ofColumbia. Id. at 304-05.SeeQuarles v. Gen. Inv. & Dev. Co.
260 F. Supp. 2d 1, 20 (D.D.C. 2003)r{he most important factor in determining whether a
court has subject matter jurisdiction over a [DCHRA] claim is not whether the fdlaiasf
actually employed in the District of Columbia, but whether the alleged discrimjreatts
occurred in the District).

Plaintiff alleges that he suffered from adverse performance ratings starting
2009, and that his poor reviews were ggultof the “forced ranking” policy. In 200/r.
Abdul-Baagiywas employed at Fannie Mae’s office in Virginia. Opp’n, Ex. P (PIl. Decl(y'lf] 2
was transferred to Virginia in 2004.”Rlaintiff insists that hevas a D.C. employeéut this
insisteneis belied byhis Declaration, which asserts that [@tween B04 to 20111 worked
primarily in Virginia, butl attended work meetings in the District of Columbi&d” § 4. Mr.
Abdul-Baaqgiydescribes his work in 20080ore specifically:“In 2009, | was assigned to work

on the Home Affordable Modification Program (HAMpY)pject which was based in the District

4 As doeghe District of Columbia, Virginia has a human rights act to prevent discrimination
within the CommonwealthSeeVa. Code Ann. § 2.2-3900 (“It is the policy of the
Commonwealth to . . . [s]afeguard all individuals within the Commonwealth from unlawful
discrimination . . . .").



of Columbiarelated to the HAMP project antepared reports to support vendors working on
theHAMP projectin the Distrct.” Id. 1 5. BecauséMir. Abdul-Baaqgiywas located irthe
Virginia office and he worked primarily there, ivas not éistrict of Columbia employeeThe
fact thathe attended some meetings in the Distsfad€olumbia, prepared reports to support
vendors who worketbr Fannie Maen the District of Columbia, and that herkedon the
HAMP projectdid not make him a D.@mployee.Further, becaudelr. Abdul-Baaqiyworked
primarily in Virginia, the effects of the alleged discrimination were felt in Virginia
Nonethdess this Court has jurisdiction over tlECHRA claim becausthe
allegeddiscriminatory actshat are the basis of the clatook placean the District. Fannie
Mae’s allegedlydiscriminatory “forced ranking” policwas instituted byts D.C. headquarters in
2008. Fannie Maargues thafl) Plaintiff's claim of discrimination is based on his termination
in April 2011, arising from poor performance reviews from July 2009 to January’Z2).1;
starting in 2009, the forced ranking poliasno longer mandatory3) if Virginia supervisors
evaluated Plaintiff pursuant to a “forced ranking” policy, they didgainstheadquarters’
policy; and (4) actionby managers in Virginia are not discriminatory actions that occurred
theDistrict of Colunbia and thuscannot serve as the basis of a DCHRA clalmother words,
the claim thawirginia supervisors applied “forced ranking” when it was no longer mandatory
does not give rise to a DCHRA claim becausealleged discriminatory aicins—evaluatias
and firingbased on “forced ranking”were takenn Virginia and not in the District of

Columbia.

5 As discussed belowPlaintiff hasconceded that the statute of limitations A@HRA claims
based omperformance reviews before March 2011.



The evidence concernirnghether the policy was mandatdrgm 2009forwardis
equivocal. CEO Williams’ 2009 letter statatiatthe distribution percentages nge‘guidance
and not mandate” but “if a division believes it cannot reach this distribution . . . then therdivi
head will be afforded the opportunity to present and justify the proposed results to meeaind ot
[ExecutiveCommittee] members.” Opp’n, Ex. 5 (Williams Letter).fukther2009Fannie Mae
policy guidance document indicated that “distribution targets are manadatibrg division
level,” and are “not mandatory for groups or units within a divisidd.; Ex. F(Calibration
Session Leader’s Agenda). Another 2009 guidance document expressly requirgdrenema
“adhere to the agreed upon ratings distributiod., Ex. E (Gathering Performance Feedback
and Developing Ratings).

Even if the “forced ranking” policy was not mandatéwoy Plaintiff's immediate
supervisorsit is clear thatn 2009Fannie Maéneadquartersnforced the policy by requiring
managers to undergo the calibration process and by requiring division managersatthgse
did not fall within the percentage distributions to meet with senior management officials
justify their rankings.

Fannie Mae also argues that Mr. Ab@daqiy was not actually affected by the
forced ranking policy. Mr. AbduBaaqiy disagreedMr. Blundell directed Mr. Gonsalves to
rank Plaintiff in the bottom 20% for the mid-year 2009 revidespiteknowingthat all of the
employees on the IRProject(including Plaintiff)were among the bestBannie Mae and that
some employees were put in the lowest 208n thouglhey met their employment goal€x.

L (June/July 2009 Email Chain). This bottom 20% ranking occurred in the same yddr.that
Abdul-Baaqiy’s peers rated him at 4.28 and his managers rated him at 4.30, toward tinel high e

of a 1 to 6 scaleld., Ex. V (2009Accountability Survey).
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Plaintiffs DCHRA claim is based on the contention that supervisord rabe

poorly and eventually fired him due to ffced ranking policy institutedand enforcedby
Fannie Mae headquarters, located in the District of Colunitha. Court has subject matter
jurisdiction over this claim.

B. Motion for Summary Judgment on All Adverse Actions Other than Terminaton

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, summary judgment

shall be granted “if the movant showst there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 86¢ayd Anderson v.
Liberty Lobby, InG.477 U.S. 242, 247 (1986). Moreover, summary judgment is properly
granted aginst a party who “after adequate time for discovery and upon motion . . . fails to make
a showing sufficient to establish the existence of an element essentialgarthiat case, and on
which that party will bear the burden of proof at triaCélotexCorp. v. Catrett477 U.S. 317,
322 (1986). In ruling on a motion for summary judgment, the court must draw all justifiable
inferences in the nonmoving padyavor. Anderson477 U.S. at 255. A nonmoving party,
however, must establish more than “the mere existence of a scintilla of evidesapport of
its position. Id. at 252. The nonmoving party must point out specific facts showing that there is a
genuine issue for trialCelotex 477 U.S. at 324. In addition, the nonmoving party may not rely
solely on allegations or conclusory stateme@seene v. Dalton164 F.3d 671, 675 (D.C. Cir.
1999). Rather, the nonmoving party must present specific facts that would enablEnalvka
jury to find in its favor. Id. at 675. If the evidence “is may colorable, or is not significantly
probative, summary judgment may be grantefliderson477 U.S. at 249-50 (citations

omitted).
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Fannie Mae moves for summary judgment on all claims arising from the “forced
ranking” policy, arguing that Plaintiff wasot affected by the policy and that all claims based on
performance reviews are tintarred.

1. Whether Plaintiff was Affected by “Forced Ranking” Policy

Fannie Mae contends that Mr. AbdB&aqiy was not actually affected by the
forced ranking policy andannot base his clainas the policy. As the Court already found,
there is some evidence that Mr. Blundell directed Mr. Gonsalves to rank Plaitiié bottom
20% forhis mid-year 2009 review—even thoutite IR2 staffsuch as Plaintiff ws“among the
best [at]Fannie Ma€ Opp’n, Ex. L (June/July 2009 Email Chain). Mr. Gonsalves rated Mr.
Abdul-Baaqiy as “Does Not Meet Expectatidmas the end of 200%eeid., Ex. N (2009 Year
End Review) despite the fact th&tlaintiff's peersggave him a score @f.28 and his managers
gave him a score @f.30, toward the high end of a 1 te&le. Id., Ex. V (2009 Accountability
Survey). Fannie Mae contends theimmary judgment should be entered becRlmatiff
misrepraents the Accountability Survey atichta score of 4 should be viewed as “at the low
end” of the scale. Lam Decl., Ex. E (Tr. Sept. 3, 2014) at 83-84 (Gonsalves testifranyie
Mae’s argument serves grto further illustrate thatiere is a genuine issue of material fact
regarding whethePlaintiff was ranked poorly due to the “forced ranking” pofi@nd summary
judgment will not be entered on this ground.

2. Statute of Limitations

The statute of limitations for DCHRA claims is oyesar, starting from the date a

plaintiff discovered or reasonably should have discovered the discriminator .&:tCode 8§ 2-

® The Court does not decide whether the “forced ranking” poliayin factapplied to Mr.
Abdul-Baaqiy, whether the policy wascially discriminatory orwhether itcausechis
termination.

12



1403.16,Lively v. Flexible Packaging Ass’'830 A.2d 874, 891 (D.C. Cir. 2003). Mr. Abdul-
Baagqiyoriginally filed suit inD.C. Superior Court on March 13, 2012. ThusP&HRA clams
that Plaintiff discovered or reasonably should have discovered before March 13, 2iik-are
barred. In other wordsany remedy foMr. Abdul-Baagiy’s claims based on allegedly
discriminatoryperformance reviewis untimely and precluded, but his ictafor discriminatory
termination in April 2011 is timely and may proceed.

Mr. Abdul-Baagiyinsists without basisthat all of his claims are timelyOpp’'n
at 26. Becausdine does not provide any factslaw to support himsrgumenthe has conceded
thepoint. SeeLcvR 7(h);Hopkins v. Women'’s Div., General Bd. of Global Minis{ri33 F.
Supp. 2d 174, 178 (D.D.C. 2002) (citir®IC v. Bender127 F.3d 58, 67-68 (D.C. Cir. 1997)).

To be clear, even though summary judgment will be granted in favor of Fannie
Mae onthe DCHRAclaims based on performance reviews, Plaintiff's claim for discriminatory
termination will remairand prior events, if relevant, may be present@&kcausePlaintiff
alleges that the “fwed ranking” policywaspart oftherace discrimination that led tos
termination, the policy remasrat issue in this case.

C. Motion to Strike Class Allegations

“In determining the propriety of a class action, the question is not whether the

plaintiff has stated a cause of action or will prevail on the merits, but rather whether the

requirements of Rule 23 are me€isen v. Carlisle & Jacquelim17 U.S. 156, 178 (1974)

" In contrast to the ongear limitations period that applies to the DCHRA clairthraeyear
statute of limitations applies the8 1981 claim.SeeBanks v. Chesapeake and Potomac
Telephone C9802 F.2d 1416, 1418-1429 (D.C. Cir. 1986) (finding thathiheeyear

limitations period under D.C. Code § 12-301(8) for personal injury actions applies to § 1981
claims, not the one-year limitations period under DCHRA).

13



(internal quotation marks and citation omitted). Federal Rule of Civil Procedurep2@{ajes
that one or more members of a classysue on behalf of all members if

(1) the class is so numerous that joinder of all members is
impracticable;

(2) there are questions of law or fact common to the class;

(3) the claimsor defensesf the representative parties are typical of
the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.

SeeFed. R. Civ. P. 23(a)Thesestandards are referred to as the numerosity, commonality,
typicality, and adequacy requiremen&ee WaMart Stores, Inc. v. Duke431 S. Ct. 2541,
2550 (2011).1f a claim fails to meet any of these requirements, the proposed class cannot be
certified. “Failure to adequately demonstrate angheffour is fatal to class certification.”
Moore v. Napolitanp269 F.R.D. 21, 27 (D.D.C. 2010). Courts have broad discretion in
determining whether to permit a case togaed as a class acti@@e Hartman v. Duffeyt9
F.3d 1459, 1471 (D.C. Cir. 1994), andefendant may move to strike class action allegations at
any time seeLCvR 23.1(b).

Fannie Mae moves to strike the class action allegabienguse Mr. Abdul-
Baagiy does not and cannot meet the typicality requirement under Rule 23Pd3(8)iff
arbitrated his claim as required by the Dispute Resolution Policy, but he cgmeserd
putative class members hdrecause such putative class membaust arbitrate theiown
claims. SeeMTD/Partial MSJ at 33 The Dispute Resolution Policy binds all Feniae
employees to arbitration

The effective date of the Policy is March 16, 1998. On that date, the

Policy becomes a condition of employment for all Fannie Mae

employees. This means that, by starting or continuing to work for
Fannie Maen or after that date, each employee is indicatiaghe

14



or she accepts the Policy as a condition of employment and agrees
to be bound byt. Fannie Mae also promises be bound by the
Policy.

1. Arbitration as Prerequisite to Lawsuitf an emplgee[ ] has a
claim that is covered under Section 2 of this Policgvering
discrimination claims], he or she must arbitrate the claim under this
Policy before bringing suit oniih court.

MTD/Partial MSJ, Ex. A to Lam Decl. (Dispute Resolution Polity).

Courts have held that a plaifigfclaims are not typical of a potentidhss when
the plaintiff is notrequiredto arbitraé but ptentialclass memberare See Quinlan v. Macy’s
Corporate Servs Civ. No. 12-00737DDP, 2013 WL 11091572, af€3D. Cal. Aug. 22, 2013)
(plaintiff was atypical of the class because he was a union member and n@d égairbitrate,
while class members were ranion and subject to mandatasbitration);Renton v. Kaiser
Found. Health Plan, In¢Civ. No. C00-5370RJB, 2001 WL 1218773, at *7 (W.D. Wash. Sept.
24, 2001)named plaintiff was atypical because she natscompelled tarbitrak like proposed
class membenwere); see Zieger v. Advance Afash Advance Ctrs., IncCiv. No. 13-1614-
GMS, 2014 WL 738836547 (D. Del. Dec. 29, 2014) (plaintiff failed to meet numerosity
requirement because he was a class of one, as the only persamsvhot bound to arbitration).

Mr. Abdul-Baagqiy is the only Fannie Mae employee vilag completed
mandatoryarbitraton of the claims set foh in the Amended Complaint. estannot met the
typicality requirement because the members of tierialclass have not arbitrated. He argues
thatthis is unfair because he arbitrated only his individual claim and he was not peétmitte
bring class claims in arbitration. islargumentas logic but leadsowhere asrbitration clauses

arefavored,seeAT&T Mobility LLC v. Concepciqrb63 U.S. 333, 339 (2011), and presumed to

8 The Policy was recently amended to provide that claims brought to arbitratioberurstught
on an individual and not a class basis. Opp’'n, Ex. Y (FAQs re 1/21/15 Arbitration Agreement).
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be enforceablesee9 U.S.C. § 2.In AT&T, the Supreme Court was confronted with a state law
rule that invalidated an arbitration agreemasmtinconscionable because the agreement
prohibited class arbitration. The Court held that the Federal Arbitration Aernptedthe state

law rule andhe abitration agreement was enforceableen though class claims were not
arbitrable. 563 U.S. at 340-5Zee also AmExpress Co. v. Italian Colors Restaurah33 S. Ct.
2304, 2308 (2013) (antitrust claims were subject to mandatory arbitration beerclass claims
were not arbitrable and the prosecution of the claims on an individual basis was not eajnomi
This Court is bound by these decisions.

Mr. Abdul-Baagiy’s claims aretypical of the alleged class because he is the only
member who has exhausted his obligation to arbitratieotider members of thegssibleclass
aresubject to mandatory arbitratitaefore they are free to sue in couBecause Plaintiff has
failed to meet the typicality requirement, his class action claims will lo&estrfrom the
Amended Complaint.

[11. CONCLUSION

For the reasons set forth above, Fannie Mae’s motion to dismiss and for partial
summary judgment will be gnéed in part and denied in part. The motigh be granted to the
extent that summary judgment will be entered in favor of Fannie Mae regardin@ HiRA
claimsbased on performance appraisals issued before March gOaddition, Plaintiff'sclass
action claims will bestricken The motiorwill be denied in all other respect3he Court has
jurisdiction over the DCHRA claim. A memorializing Order accompanies this Qpinio

Date Decemberl, 2015

/sl
ROSEMARY M. COLLYER
United $ates District Judge
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