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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICA GATORE,et al,
Plaintiffs,
V. Civil Action No. 15-459RBW)

UNITED STATES DEPARMENT
OF HOMELAND SECURITY,

Defendant

)

MEMORANDUM OPINION

Catholic Charities and eight individual plaintiffstiated thisputative classiction
against the defendant, the United States Department of Homeland Security, ukdeedoen
of Information Act the“FOIA”), 5 U.S.C. § 552 (2012), seekinater alig portions of
documents termed “assessments to refassessmentsPreparedy asylum officeran
connection with the individual plaintiffgipplications for asylum in the United Stat&ee
generallyAmended Complaint (“Am. Compl.”). Currently pending before the Court is the
Defendant’'sRenewedMotion for SummaryJudgment“Def.’s Summ. J. Mot.”), and the
Plaintiffs’ Motion for Class Certification (“Pls.” Class Cert. Mot."Wpon careful consideration

of the parties’ submissiorighe Court concludehat it musideny both motions and sua sponte

! In addition to the filings already identified, the Court considered the foltpsithmissions in rendering its
decision: (1xhe Plaintiffs’ Memorandum of Points and Authorities in Support of TMeition for Class
Certification (“Pls.’ Class Cert. Mem.”), ECF No. 1) the Declaration of Jill A. Eggleston (“Eggleston Decl.”),
ECF No. 221; (3) the Defendant’s Me[m]orandum Bfints and Authorities in Support of Its Motion for Summary
Judgment, Opposition to Plaintiff[s’] Motion to Certify Class, and OppasitioPlaintiff[s’] Motion for Partial
Summary Judgment (“Def.’s 1st Summ. J. M&rClass Cert. Opp™), ECF No. 23; (4jhe Plaintiffs’ Reply to
DHS Opposition to Motion for Class Certification (“Pls.’ Class Cert. R¢pECF No. 26; (5) the Plaintiffs’
Supplemental Memorandum in Support of Their Motion for Class Cattiific (“Pls.” Supp. Class Cert. Mem.”),
ECF No. 3316) the Defendant’'s Response to Plaintiffs’ Supplemental MemorandaNeC37; (7) the Plaintiff's
Reply to DHS “Response,” ECF No. 38) (e Supplemental Declaration of Jill A. Eggleston (“Supp. Eggleston
(continued . . .)
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grant summary judgment to the individual plaintiffs on their requests foedsenably
segregable portiors their assessments
l. BACKGROUND

As explained in the Court’s prior opinions and orders in this céseatiff Catholic
Charities submitted FOIA requests to thefendant on behalf of eachtbk eightindividual
plaintiffs, requestinginter alig the individual plaintiffs’assessmentsee, e.g.Am. Compl.
1110, 12;see alsdef.’s Facts]T 1-8, which “are documents prepared by asylum offiedter
interviewing an applicant for asylum attéht“contain([, inter alig] their opinion about whether
an applicant should receive asylum or, instead, legresf to an immigration judge for removal
proceedings,” Def.’s Facfs10;see alsd’ls.” Replyto Def.’sFactsY 10 (asserting that the
assessments also “contain factsAithough the defendamitially disclosed some documents in

response to thiedividual plaintiffs’ FOIA requestsseeSupp. Eggleston Decl. | lLi2withheld

(...continued)

Decl.”), ECF No. 441; (9) the Plaintiffs’ Supplemental Memorandum in Support of Their MotioiCfass
Certification (“Pls.” 2d Supp. Class Cert. Mem.”), ECF No. 47; (10) taa#ffs’ December 2016 Supplemental
Memorandum in Support of Their Motion for ClaSsrtification (“Pls.” 3d Supp. Class Cert. Mem.”), ECF No. 61;
(11) the Plaintiffs’ Reporto the Cour{Apr. 17, 2017)“Pls.” April 2017 Report”), ECF No. 73; (12)he

Defendant’s Statement of Material Facts as to Which There Is No Gensiilee(1Bef's Facts”) ECF No. 771;

(13) the Memorandum of Points and Authorities in Support of Defendant’sWeghiglotion for Summary
Judgment (“Def.’sSumm. JMem.”), ECF No. 772; (14) the Second Supplemental Declaration of Jill A. Eggleston
(“2d Supp. Eglestan Decl.”), ECF No. 773; (15)the Third Supplemental Declaration of Jill A. Eggleston (“3d
Supp. Eggleston Decl.”), ECF No.-47 (16) the Plaintiffs’ Opposition to the [Defendant’s] Renewed Motion f
Summary Judgment (“Pls.” Summ. J. Opp;rECF No. 78(17) the Plaintiffs’ Reply to [the Defendant’s]
Statement of Material Facts as to Which There Is No Genuine Dispute RBjdy to Def.’s Facts})ECF No.

78-1; (18) the Plaintiffs’ Statement of Genuine Issues and Statement of M&eadtd That Are Necessary To Be
Litigated (“Pls.” Facts”) ECF No. 782; (19) the defendant'®eply in Support of Defendant’s Renewed Motion for
Summary Judgment (“Def.Summ. JReply”), ECF No. 82; (2Pthe Plaintiffs’ Supplement to ECF #28(“PIs.’
Supp. Summ. J. Opp’'n”), ECF No. 86; (2fi¢ Plaintiffs’ Notice of Additional Authority Concerning Segregability
of Asylum Officer AssessmentECF No. 92; (22)he defendant’slotice of In Camera Submission (“Deflis
CameraNotice”), ECF No. 97; (23) thBlaintiffs’ Reportto the CourtJan. 21, 2018) (“Pls.’ January 2018 Report”),
ECF No. 98; (24}he defendant’slotice of Filing (“Def.’s FOIA Guide Notice’})ECF No. 101(25) the Plaintiffs’
Objections to RecentifFiled “Complete” FOIA Processing Guide (“Pls.” FOlAi@e Objs.”), ECF No. 102;

(26) the Plaintiffs’ Notice of Additional Authority Concerning Class Céatifion and Asylum Applicants (“Pls.’
Class Cert. Notice”), ECF No. 104; and (27) the Plaintiffs’ June 2018 Reypibet Court (“Pls.” June 2018
Report”), ECHNo. 106.



in full the assessments prepared in each of the individual plaintiffs’ cesfds.” FactsT 20—
21; see als®@upp. Eggleston Decl. {1 11-12. Consequently, on March 31,th@l8aintiffs
filed this action, alleging thahe defendant had violated the FOIA {y refusing to release “the
first several paragraphs” of each assessngeat e.g.Am. Compl. 1 11, 35, which contain

information regarding the applicants’ “biography, basis of claim [for aslyland testimony
[presentedo the asylum officer]{the “factual introductory paragraphsBls.” Summ. J. Opp’n
at2; and (2) by havinta [blanket] policy and practice of never providing any part of an
[a]ssessmerib a FOIA requester Am. Compl. T 14, andriot even attempting to determine if
there are reasonably segregable portions of an [a]ssessment,” id. | 25.

Thereatfter, the plaintiffs filed their motidar class certification, whichequests that the
Court certify a class of “all persons who, since March 30, 2009, have made, or will miaige dur
the pendency of th[e] [plaintiffs’] lawsuit, a FOIA request for the [ajgsest of their asylum
officer, but were provided no portion of the [a]ssessment.” Pls.’ Class Cert. Mct.|atthis
motion, the plaintiffs represented thide putativeclassconsisted ot least fortyone members
including seven of the individual plaintiffs then involveadhis caseplusthirty-four other
asylum applicanten whose bedif Catholic Charities had submitted alRQequest for their
assessmest SeePls.’ Class Cert. Mem. at 18ee alsdls’ Class Cert. Mot., Exhibit (“Ex.”) 1

(Declaration of David L. Cleveland (June 13, 2015) (“June 2015 Cleveland Datl23

(identifying fourteen asylum applicants namiedilings submitted irBayala v.Department of

Homeland SecurityCiv. Action No. 14-7 (D.D.C.))d., Ex. 1 (June 2015 Cleveland Dégdlt 4-

23 (identifying twenty additional putative class members and atigcupies ofthe FOIA

2 Because the plaintiffs did not insert page numbers on their class cedifioadtion ormany oftheir other filings
in this case, the page numbers cited by the Court when referencing thiéglélimgs are the automatically
generateghage numbers assigned to the plaintiffs’ filings by the Court's BSEs.



requests submitted lyatholic Charities on their behalf letters from the defendant in response
to thoserequests Subsequentlyhe plaintiffs identifiedwenty additional class memberSee
Pls.” April 2017 Report, Ex. ZDeclaration of David L. Cleveland About Seven More Class
Members(Apr. 13, 2017) (“April 2017 Cleveland Decl)"at2 (asserting that the plaintiffs’
putative classonsisted o# total ofsixty-one members as of April 13, 2017).

OnJuly 28, 2015, the defendant moved for summary judgment on the individual
plaintiffs’ claimsregarding their requests fproduction of theiassessmentasserting that it
had properly withheld the assessmenttheir entiretypursuant tahe deliberative process
privilege of Exemption 5 of the FOIASeeDef.’s 1st Summ. IMem. & Class Cert. Opp’'mat 7.
In support of its position, the defendant relied on a declaration from Jill A. Eyyléise
Assistant Center Director in the FOIA and Privacy Act Unit of thedwali Records Center of
theUnited States Citizenship and Immigration ServiCel$SCIS”), seeEggleston Decl. 1 1, in
which sheconcludedhat“[t]he factud portions of the assessment[s] . . . cannot be severed or
segregated from [their] context and thmgst remain exempt from disclasu . . pursuant to
Exemption 5 of the FOIA,” idf 17 (citations omitted)

In the Court’'s memorandum opinion issued on April 6, 2@ldenied the defendant’s
initial summary judgment motiodue to the following concerns with the defendant’s position
thatfactual portions of thassessentswere not reasonably segregable:

First, the Eggleston Declaration discusses the segregability of therass¢sin a

categorical fashion, as opposed to providing a description ohgeessments

prepared in ezh of the individual plaintiffscases.SeeEggleston Decl. {1 17, 19,

20 (discussing the assessments in generdhe Court is therefore unable to

conduct a de novassessment of the agehegetermination of segregability s

eah of the individual plaintiffsrequests.5 U.S.C. § 552(a)(4)(B) (upon judicial

review, “the court shall determine the matter de novo .”).. Second, the

defendant representation that it conductedlia€-by-line examination” of each

of the @sessments to determine whether any portions were reasonably segregable,
Eggleston Decl. § 20, is seemingly undermined Wyatwappears to be the




defendant blanket policy not to release any portion of an assessment, irrespective
of its contentsgeePlIs.” Suppl. Partial Summ. J. Mem., Ex. A at 1, 2 (indicating
that assessments should be withheld in full). . . .

[Additionally, tjhe courts in Gosen v. U.S. Citizenship and Immigration Services
118 F.Supp.3d 232 (D.D.C2015), and Abtew v. U.S. Department of Homeland
Security 47 F.Supp.3d 98 (D.D.C.2014),aff’d 808 F.3d 895 (D.CCir. 2015),

which both involved the same type of assessment at issue here, ordered the
defendant to provide the withheld assessmentmfoameraeview and thereafter
concludel that some portions were reasonably segreg&8@eGosen 118 F.Supp.

3d at 243 (“The Court has reviewed the documents in question and finds that there
is at least some factual material that may not expose the deliberative prfécess.
example, bothssessments begin with factual introductory informatiofbtew,

47 F.Supp.3d at 114 (“After reviewing the Assessment in camdéna Court
concludes that the first six paragraphs simply recite and summarize théhédcts
[the] plaintiff presented to the [asylum officer] during his asylum application
interview. Those paragraphs do not include any analysis or impressions, and they
do not reflect the [asylum offices] deliberative process: although the document
does not purport to be a verbatim renditadrthe interview, and there may have
been some streamlining involved, the summary does not involve the sort of culling
of facts from a large universe that could be characterized as deliberativag (cit
Ancient Coin CollectoffsGuild v. U.S. Dep't of Sti@], 641 F.3d504,] 513 [(D.C.

Cir. 2011)]). The Court is persuaded®gsenand_Abtewthat there may be some
portion of the assessments at issue in this case that contain factual irwfoimestt

may be reasonably segregated from the whole.

Gatorev. U.S. Dep’'t of Homeland Sec., 177 F. Supp. 3d 46, 52-53 (D.D.C. 2016) (Walton, J.)

(Gatore ). To afford the defendant an opportunityaddresghese concerns, the Court denied
its initial summary judgment motion amidered‘the defendant tgsubmit arevisedvaughn
index, affidavit, or declarationfhat reassesses the issue of segregability as to each of the
individual plaintiffs’ assessments, and provides an adequate description ofsessnaent to
support the defendant’s assertion that no portiag be released.Id. at 53. Additionally, the
Court held in abeyance the plaintiffs’ class certification motion “pending tieadaift’s
compliance with the Court’s [O]rder . . . and the resolution of any renewed motionsniorasy
judgment.” Id. at55.

On May 27, 2016, in response to the Court’s Order, the defendara Slegplemental

declarationfrom Eggleston.See generallpupp. Eggleston DecEggleston representdidat
5



each of the seven assessments then at issue in this case “conthrepgedgctiorig an
introduction, an analysis section[,] and a conclusion / recommendation section,” andtkat “[t
introduction section is not a verbatim transcript of information provided by [theiltifflds but
reflects a selective recording of imfoation the USCIS asylum officer deemed patrticularly
pertinent to [each] plaintiff's request for asylum, and therefore, focuseiisglécon select
information.” Id. § 12. She further represented that each asseskadetceived “twdevels of
review,” id. T 11, including ainitial review by “USCIS staff,’id. § 5, and “a second review in
the administrativeappeals process by the USCIS Office of Chief Coungklf 10, and that
following this review processa determination was made that the fatportions of the
assessment[$p refer ¢ould Jnot ke severed or segregated from [themhtexfs] and thus mus
remain exempt from disclosytad. § 11.

OnFebruary 8, 2017, the plaintiffs filed an amended complsg®#Am. Compl. at 1,
which addeda new cause of action regarding an eighth individual plaintiff, Veronica Carolina
LemusMiranda,who also sought production of portionshefr assessmergeeid. 1 72-74.
Shortly thereafter,oMarch 14, 2017he defendant releasénhited portionsof the assessments
to the seven individual plaintiffs who originally brought this caSeePIs.’ Facts | 23-24 see
alsoPlIs.” April 2017 ReportEx. 1 (Release of Information fronsgven Assessments on March
14, 2017 ("March 2017 Production”)Bpecifically, the defendant releashe first paragraph of
each ofthe assessments fdamtiffs RicaGatore,JsamAl Timemy, AminataOuedraogo, Herve
Shyaka, an€harly MinthAyessaandthe first two paragraphs efhch othe assessments for
plaintiffs InnocentKabanoShyaka andseorgineLumonika. _®ePIs.” April 2017 Report, Ex. 1

(March 2017 Productiorgt 2-8.



A few months later, on June 9, 2017, the defendant filed its renewed motion for summary
judgment. SeeDef.’s Summ. J. Mot. at 1. On that same d#te,defendant also released the
first three paragraphs tieassessment fglaintiff LemusMiranda. SeePls.’ Facts  24see
alsoid., Ex. 1 (Declaration of David L. Cleveland (June 15, 2017) (“June Z)é&veland
Decl.”)), Attachment (“Att.”)C (Portions of Assessment of Ms. Lemus Miranda, Released on
June 9, 2017)It simultaneouslygubmitted asecond anthird supplemental declaratidrom
Eggleston, both which acknowledged the defendant’s decision to release information from the
eight individual plaintiffs’ assessments, in particular, “limited information relatrthe asylum
applicant’s biographical information” contained in “the opening paragraph?s) Supp.
Eggleston Decl. | Jee als@d Supp. Eggleésn Decl. 19 (representinghat “[o]n further
review, it was determined that USCIS could release limited factual informrfation the
introductory portion"of the assessmefur plaintiff LemusMiranda).

On January 4, 2018, followirits review ofthe theesupplemental Eggleston
declarationsand the parties’ additional submissions, the Court ordered the defendant to submit
the individual plaintiffs’ assessmeritsthe Courfor in cameraeview. SeeGatore v. U.S.

Dep’t of Homeland Sec292 F. Supp. 3d 486, 495 (D.D.C. 2018) (Walton,Gatdére ). The

Court concluded that

although [it] [wa]s satisfied that the defendant ha[d] reviewed each ags#ssm
individually in this caseseeSupp. Eggleston Decl. { 12nd the defendant ha[d]
now released to the plaintiffs certédliographical”’information contained in each
assessment, ] 2d Supp. Eggleston Decl. § 3. . for several reasons [the
supplemental declarations again preclude[d] it from making _a de novo
determination as to whether the defendant ha[d] fulfilled its obligation tadescl

all reasonably segregable material, &a¢ore [I] 177 F. Supp. 3d at 53.

. . . [Specifically, it appears that the information the defendant has disclosed
represents only a fraction of the factual material thaithtew andGosencourts
determined could be released. . . . And since this Court issued its Memorandum
Opinion [inGatore ], a third member of this Court has [ ] reviewed an assessment
in cameraand [ ] concluded that the defendant could reasonably segregate several

7




introductory paragraphs, including paragraphs that “recitfe] and summarfiee] [t
plaintiff's asylum] application.”Bayald v. U.S. Dep’t of Homeland Sec.], 264
Supp. 3d [165, 177D.D.C. 2017); see alsod. at 176-77 . . . (ordering the
defendant to release “the first eight paragraphs” of the assessment). .Héhne,
defendant has released only the first one or twagraphs in each assessment,
which contain a limited set of facts, such as the plaintiff's age, citizenship,
immigration status, date and location of entry into the United States, and
information regarding the logistics of a plaintiff's asylum intervie®ee PIs.’

[April 2017] Report, Ex. 1 (March] 2017 [Production] But seePIs.’ Facts, EX.

1 ([June 2017] Cleveland Decl.), Att. C (Portions of Assessment of Ms. Lemus
Miranda, Released on June 9, 2017) (releasing limited additional information
regardingthe basis for plaintiff Lemus Miranda’s asylum application). The
defendant has not released any paragraphs summarizing the content of a plaintiff
testimony during an asylum application interview or the factual content of a
plaintiff['s] asylum application supporting the plaintiff’'s asylum claim.

The supplemental Eggleston declarations fail to adequately explain why the
defendant has not disclosed the additional factual paragraphs thabténe,
Gosen andBayalacourts determined ctilibe released.. .

Id. at491-92.

On January 10, 2018, in accordance with the Court’s January 4, 2018 Order, the
defendant submitted the individual plaintiffs’ assessments fcameraeview. SeeDef.’s In
CameraNotice at 1 The Court having now axined the assessmentg parties’ pending
motions are now ripe for review.

I. STANDARDS OF REVIEW
A. Summary Judgment

The Court must grant a motion for summary judgment “if the movant shows thaisthere

no genuine dispute as to any material fact and the mavantitled to judgment as a matter of

law.” Fed. R. Civ. P. 56(a). When ruling aimotion for summary judgmerthe Court must

view the evidence in the light most favorable to the non-moving party. Holcomb v. Powell, 433

F.3d 889, 895 (D.C. Cir. 2006) (citing Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 150

(2000)). TheCourt must therefore draw “all justifiabileferences” in the nemoving partys

favorand accept the non-moving pag\evidence as truéAnderson v. Liberty Lobby, 477 U.S.
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242, 255 (1986).Thenon-moving party, however, cannot rely on “mere allegatiomepials,”

Burke v. Gould, 286 F.3d 513, 517 (DQir. 2002) (quoting Anderson, 477 U.S. at 248), but

must instead present specific facts “such that a reasonable [factfiod&t]return a verdict for

the non[-Jmoving party,” Grosdidier v. Broad. Bd. of Governors, Chairman, 709 F.3d 19, 23

(D.C. Cir. 2013) (quoting Anderson, 477 U.S. at 248). Thus, “[c]onclusory allegations

unsupported byactual data will not create a triable issue of fact.” Pub. Citizen Health Research

Grp. v. FDA, 185 F.3d 898, 908 (D.Cir. 1999)(alteration in original{quotingExxon Corp. v.

Fed. Trade Comm’n, 663 F.2d 120, 126-27 (D.C. Cir. 1980)). Attt iCaurt concludes that

“the non[-Jmoving party has failed to make a sufficient showing on an esseetrarml of [its]
case with respect to which [it] has the burden of proof,” then the moving party isdetatitle

summary judgmentCelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

FOIA cases are typically resolved on motions for summary judgment. VOUi5.

Dep't of Justice, 67 F. Supp. 3d 109, 116 (D.D.C. 20d&l;als®efs. of Wildlife v. U.S.

Border Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009)The] FOIA requires federal agencies to
disclose, upon request, broadsses of agency records unless the records are covered by the

statutes exemptions.”_Students Against Genocide v. Dep't of State, 257 F.3d 828, 833 (D.C.

Cir. 2001) (citation omitted).The Court will grant summary judgment to the agency in a FOIA
case only if the agency can prove “that it has fully discharged its obligationsthad€OIA,
after the underlying facts and the inferences to be drawn from them aneiednstthe Ight

most favorable to the FOIA requesteEtiends of Blackwater v. Dep't of Interior, 391 F. Supp.

2d 115, 119 (D.D.C. 2005) (citation omittedWith respect to the gpicability of
exemptions . . ., summary judgment may be based solely on information provided in the

agency’s supporting declarations,” Nat’l Sec. Counselors v. CIA, 960 F. Supp. 2d 101, 133




(D.D.C. 2013) (Nat'l Sec. Counselors I{bitations omitted)so long as those declarations

“contain reasonable specificity of detail rathenthagely conclusory statementghd “are not
called into question by contradictory evidence in the recorg evlilence of agency bad faith,”

Judicial Watch, Inc. v. U.S. Secret Seff26 F.3d 208, 215 (D.C. Cir. 2013)ith respect to

policy-or-practice claims, the moving party must establish that ‘there is no genuine dispate
any material fact and the movant is entitled to judgment as a matter of ldat1’Sec.
Couwnselors 11l 960 F. Supp. 2dt 133 (quoting Fed. R. Civ. P. 56(a)).
B. Class Certification

Under Federal Rule of Civil Procedure 23, “[a] class action may be maintaired i
conditions are met: The suit must satisfy the criteria set forth in subdivisiare(aymerosity,
commonality, typicality, and adequacy of representation), and it also muno fine of the

three categories described in subdivision (b).” Shady Grove Orthopedic Assocs., Allgtate

Ins. Co., 559 U.S. 393, 398 (2010) (quoting Fed. R. Civ. P. 23(b)). Accordiaglass
plaintiff has the burden of showing that the requirements of Rule 23(a) are measticktclass

is maintainal@ pursuant to one of Rule 23(b)’s subdivisionRithards v. Delta Air Lines, Inc.

453 F.3d 525, 52@.C. Cir. 2006). To satisfythis burden, “a party seeking class certification
must affirmatively demonstrate his compliance with the Rulet is, he must be prepared to
prove that there are in fastifficiently numerous parties, common questions of law or fact, etc.”

Wal-Mart Stoes, Inc. v. Dukes64 U.S. 338, 350 (2011) (“Rule 23 does not set forth a mere

pleading standard.”)And, “[i]n deciding whether class certification is appropriate, a district

court must | undertake a ‘rigorous analysis’ to see that the requirements of the Rulecesve b

satisfied.” R.I.L-R v. Johnson, 80 F. Supp. 3d 164, 179 (D.D.C. 2015) (quoting Gen. Tel. Co. of

SW v. Falcon, 457 U.S. 147, 161 (1982)).

10



II. ANALYSIS

A. The Individual Plaintiffs’ Requests for the Reasonably Segregable Portions of
Their Assessments

The defendant first seeks summary judgment on the individual plaim&tfgestsor the
factual introductory paragraphs in their assessments. As explained in the @ooirt
memorandum opinions, the parties do not dispute that at least some portion of eacleatsessm
issue in this casis protected from disclosure pursuantie teliberative process privilege of

Exemption 5see, e.g.Gatore 1| 292 F. Supp. 3d at 490, which protects “documents ‘reflecting

advisory opinions, recommendations and deliberations comprising part of a processhby whic

governmental decisions and midis are formulated,’N.L.R.B. v. Sears, Roebuck & Co., 421

U.S. 132, 150 (1975) (quoting Carl Zeiss Stiftung v. V.E.B. Carl Zeiss Jena, 40 F.R.D. 318, 324

(D.D.C. 1966)). However, they disputee extent to whicltheassessments$actual introductory
paragraphs are reasonably segregabie therefore, must be disclosed. Specific#tlg,
defendant argues that apart from thertain limited biographical information about the
[plaintiffs]” that it hasalreadydisclosedDef.’s Summ. J. Mem. at 15, thactual intraluctory
paragraphs “constitute[] a ‘selection or organization of facts [that] ipart agency’s

deliberative process’ and is therefore exempt from disclosigregt 12 (quoting Ancient Coin

Collection Guild 641 F.3d at 513). As suppdor its position the defendanelieson
Eggleston’s representations that “[t]he introduction section [of eaclsasse is not a
verbatim transcript of information provided by [the] plaintiff[]s but reflecézlective recording
of information thdJSCIS asylum officer deemed particularly pertinent to [the] plaintiffs’
request[s] for asylum.” Supp. Eggleston Decl. § t2responsgthe plaintiffs argue that the

factual introductory paragraphs “are [one hundred percent] segregable and sheldddsal in

11



full,” Pls.” Summ. J. Opp’n at 2, as they are simf@ysummary of what an asylum applicant told
his officer,”id. at 9
Under the FOIA, the Court must determine de newether agency records have been
properly withheld.See5 U.S.C. § 552(a)(4)(B). THeOIA furtherrequires that “[a]ny
reasonably segregable portion of a record shall be provided to any person requestiagosdch
after deletion of the portions which are exerhmt, 8 552(b), andit has long been the rule in
this Circuit trat nonexempt portions of a document must be disclosed unless they are inextricably

intertwined with @empt portions,” Wilderness Soc’y v. U.S. Dep't of Interior, 344 F. Supp. 2d

1, 18 (D.D.C. 2004) (Walton, J.) (quotiMead Data Centinc. v. U.S. Dep’bf Air Force 566
F.2d 242, 260 (D.C. Cir. 197)7)Although “factual material is [generally] not exenfifsom
disclosure] under the deliberative process privileBayala 264 F. Supp. 3dt 175,this Circuit
has held that the deliberate process privilege does protect “factual summafibat are]
culled. .. from the much larger universe of facts presente@nd reflect an exercise of
judgment as to what issues are most relevant to theqmisioral findings and

recommendations,” Ancient Cofdollection Guild 641 F.3dat 513 (internal quotation marks

omitted).
Uponin cameraeviewof the plaintiffs’ assessmenthe Courtagrees with the plaintiffs
thata number ofactualintroductoryparagraps in eah assessmedb not qualify for protection

under Exemption 5As theGosen Abtew, andBayalaCourts foundthese paragraplisimply

recite and summarize the facts that [the] plaintiff[s] presented to the [asyiieer]aduring

[their] asylum aplication interview[s]’ Abtew, 47 F. Supp. 3d at 114ee als@&sosen 118 F.

Supp. 3d at 24344 (describing the factual material it determined could potentially be segregated

asincluding“a paragraph that is (mostly) just a chronological list of what the applicant

12



testified”), and in their asylum applicatiorseeBayalg 264 F. Supp. 3d at 177 (observing that
“the first eight paragraphs{ the plaintiff's assessment were] a simple a@n and summary

of [the plaintiff’'s asylum] application”). Althougit appears that Eggleston is correct that these
paragraphs are “not a verbatim transcript of information provided by [the] d&in8tupp.
Eggleston Decl. 12, the Court cannot discern any support for her assertionsthat the
paragraphésreflect[] a selective recording of information [that] thegdsylum officer[s] deemed
particularly pertinent to [the] plaintiffs’ request[s] foryasm.” Supp. Eggleston Decl. § £2.

The paragraphs themselviearry no signs that they were pluckéom a broader array of facts,

Bayalg 264 F. Supp. 3d at 177, let alonenauth larger universe of facts presented,” Ancient

Coin Collection Guild 641 F.3d at 51, and Eggleston “does[nepresent thiashe] consult[ed]

the asylum officer[s] to ask if additional facts were discussed or t[ook] anystéps to
establish whether facts were dted; Bayalg 264 F. Supp. 3d at 176n the absence of any
such factual support, Eggleston’s representatiémerely [a] conclusory statemejt that

cannot justify an award of summary judgment for the defendaudicial Watch726 F.3d at

215. Moreover, the Courtia cameraeview reveals tha{t]he factscontained in the[se] . . .

paragraphs” do not otinwise reflect the asylum officer’s deliberative process, as they “are

3 The defendant attempts to support Eggleston’s claim by assertirfgdiiamm officers are specifically instructed
to exercise judgment when drafting [a] factual recitation [in an assejsane to include only those facts that are
material to th[eir] recommendation,” Def.’s Summ. J. Mem. atitihg an asylum officer “lesson plgnwhich
reminds asylum officers that “[a]n important aspecttoedamlined writing is that thesylum officer is notrequired

to ‘show’ all the information that he or she is required to ‘knoge&id. (quoting PIs.” 2d Supp. Class Cert. Mem.,
Ex. 1 (Declaration of David L. Cleveland (June 2, 2Qt&)ne 2016 Cleveland Decl.))jtt. A (Asylum Officer
Basic Training Lesson Plana} 6). However, thilanguagedoes not explicitly require asylum officers to exclude
any material, and indeed, it instructs thaylum officers shouldot exclude‘[iinformation that forms the basis of
[an asylum applicant’s] clairh Pls.’ 2d Supp. Class Cert. Mergx. 1 June 2016 Cleveland DeglAtt. A

(Asylum Officer Basic Training Lesson Plaat) 6 (instructing that such informatiomiustbe ‘shown™ (emphasis
added). In any event, this general advice to all asylum officers doedemadnstrat¢hat the asylum officers who
prepared the assessments at issue in this case excluded any informatithof® assessments “culled . . . from
[a] much larger universe décts,” Ancient CoinCollection Guild 641 F.3d at 513nd thereforethis languageloes
not support the defendant’s posititrat the factual introductory paragragisssue herare so seldive that they
are deliberativeseeDef.’s Summ. J. Mem. at 12.
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presented without interpretation, characterization, or analysis by the auBayalg 264 F.

Supp. 3d at 176Therefore although “there may havuseen some streamlining involvent’'the
composition of these paragraphs, the Court cannot conclude that they “involve the som@f culli
of facts from a large universe that could be characterized as deliberative.”, ABtEwSupp.

3d at 114citing Ancient CoinCollection Guild 641 F.3d at 513kee alsd?layboy Enters., Inc.

v. Dep't of Justice, 677 F.2d 931, 935 (D.C. Cir. 1982) (“Anyone making a report must of

necessity select the facts to be mentioned in it; but a report does not beconud thpart
deliberative process merely besa it contains only those facts which the personmgake
report thinks materiallf this were not so, every factual report would be protected as a part of the
deliberative process.”)

Additionally, the Court concludes that these paaggsarenot “‘inextricably intertwined
with exempt portions,” ands suclare reasonably segregalaied must be produce®Vilderness
Socy, 344 F. Supp. 2dt 18 Therefore the defendant has failed to satisfy its burden to
demonstratéthat it hasfully discharged its obligation[] under the FOIA” to produce the

reasonably segregable portions of the individual plaintiffs’ assessrreptsls of Blackwater

391 F. Supp. 2d at 1iBitation omitted) andaccordinglythe Court mustdeny the defendant’s
renewed mabn for summary judgment as to the individp#dintiffs’ requestgor their
assessmentsMoreover, the Court finds it appropriate to sua spentersummary judgment for
the individual plaintiffsas to these requestyD]istrict courts are widely acknowledged to
possess the power to enter summary judgments sua sponte, so long as the losing party wa
notice that [it] had to come fasard with all of [its] evidencé. Bayalg 264 F. Supp. 3d at 177
(quoting_Celotex Corp., 477 U.8t 326). After two rounds of summary judgment briefing and

the defendant’s submission of four declarations from Egglestereis no question thahe
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defendant has had ample opportunity to present its arguments and evidence in support of its
position on the individual plaintiffs’ request3 hereforepecause the Court has concluded that
the factual introductory paragraphs in each assessment are reasonably segrepahlst be
producedthe Court willenter summary judgment for the individual plaintiffs on their requests
for their assessments and order the defendant to reteaaesessments’ factual introductory
paragraphs to the individual plaintiffs.
B. Catholic Charities’ Policy-or-Practice Claims

The defendant also seeks summary judgme@admolic Charities“policy-or-practicé
claims, seeDef.’s Summ. J. Mem. at 15-18, whiate claims that the defendant has “a policy or

practice of delayed disclosure or some other failure to abide by the termd-@flfethat “will

impair [the plaintiffs] lawful acces to information in the futurePayne ters., Inc. v. United
States 837 F.2d 486, 491 (D.C. Cir. 1988Here,Catholic Charities assertisat the defendant
employs twapolicies or practicethat violate the FOIA(1) “a [blanket] policyand practice of
never providing any part of an [aJssessment to a FOIA requeatar,Compl. 1 14; and (Zn

[blanket]policy and practice of not even attempting to determine if there are reasonably

4 The Court’'ssua spontgrant of reliefregardingthe individual plaintiffs’ requestdoes not affect th€ourt’s
conclusion that thandividual plaintiffs maynot bring these requests or their other cldiomsbehalf of [a] class of
all other similaly situated individuals under the provisions of Fed. R. Civ. P. 23@]@[(2)].” Am. Compl. 164.
As explained in Part lll.dnfra, the Court concludes that the individual plaintifiay not represent such a clésis
other reasons.

5> The defendanmerelyargues thatCatholic Charities[policy or practice] claim[s] fail[],” Def.’s Summ. J. Mem.

at 16; however, it appears that thdividual plaintiffsalsoseekto bring these claims, see, egls.’ Class Cert.

Notice at 3 (“In the instant case, [plaintiatorechallenges the [defendant’s] policy and practice of failing to
disclose the segregable portions of asylum officer assessments.’a@satided))Am. Compl. I 67 (alleging that
“common questions . . . that relate to and affect the rights of each mefhthefputative] class[] . . . include . . .
whether the [defendant]'s continued pattern and practice of not makingepato determine whether there are
portions [of assessments] that are reasonabl[y] segregableugulf)la Because the defendant has not addressed
the individual plaintiffs’policy and practicelaims, the Court need not decide whether summary judgment should be
granted as to them. However, the Court notes that to the extent the indpladngdfs intend to pursue these

claims, for the reasons explained in Part llir@ra, it appears that they would lack standing to do so.
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segregable portions of an [a]ssessment,” id. § 25.relief for theseallegedviolations,Catholic
Charitiesrequests that the Couftl]eclar[e] that [the challengedjolic[ieg andpracticgs] . . .
violatd] the FOIA; “order [thg defendant to discontinue . . . the [ ] unlawful policies and
practices,” and “enjoin [the] defendant from failing to disclose [the reasoesabtggable]
portions [of assessments] in the futuréd” at 16. The defendant argues thaith policyer-
practice clairs must fail becaus#Catholic Charitiegl]lacks [s]tandingor [p]rospective
[r]elief,” seeDef.’s Summ. JMem. atl6-17,andalternatively, becaugdbe record is insufficient
to establish thahe allegegolicies or practices exisr thatthe defendant’s actiongolate the
FOIA, see e.q, id. at 17 @sserting thatontrary to the plaintiffs’ claims, He record shows that
[the d]efendant has a policy of reviewing assessmentir segregable informatin see also
Def.’s Summ. J.Reply at 8 (arguing that “Catholic Chargieannot prove that assessments
that are not even at issue in this case contain segregable information”) odievill address
eachof the defendant’s arguments in turn.

1. Standing

The defendant argues thH@atholic Charities lacks standing to bring either opdkcy-
or-practice clairs because it has failed to “establish . . . concrete likelihood of injury.” Def.’s
Summ. J. Mem. at 17Specifically, it argues that Catholic Charities’ allegations thdias
made many FOIA requests for [a]ssessments of asylum applicants in thegagt| eontinue

to do so in the futurejd. (quoting Am. Compl. § 56), are the type of “general statements . . .

6 Although Catholic Charities alsefers toa “policy and practice of not providing reasonably segregable portions of
asessments to FOIA requestersyh. Compl. I 70it appears thahis reference is an alternative characterization of
the alleged “policy and practice of never providing any part of an [afas@s$o a FOIA requesternd. T 14.

Because Catholic Charitiessesonly the latter characterization in its opposition to deéendant’s summary

judgment motionseePls.” Summ. J. Opp’n at 20, the Court will refietthis opiniononly to the alleged “policy and
practice of never providing any part of an [a]ssessiteeat-OIA requester,” Am. Compl. { 14, with the
understanding that thisharacterizations interchangeable with a “policy and practice of not providing reasonably
segregable portions of assessments to FOIA requester$,70.

16



[thaf do not establish . . . concrete likelihood of injury[, which] emanates from allegafions

specific, pending FOIA requests that are likely to be subject to an agehajlsnged policies,

id. (quotingNat’l Sec.Counselors v. CIA, 931 F. Supp. 2d 77, 93-94 (D.D.C. 2N&ijI(Sec.

Counselors ). TheCourt disagrees.
“The‘irreducible constitutional minimum of standi contains three elements

(1) injury-in-fact, (2) causation, and (3) redressapiliNat’l Ass’n of Home Builders VEPA,

667 F.3d 6, 11 (D.CCir. 2011) (citation omitted), and “lie absence of any one of these three

elements defeats standinfyéwdow v. Roberts, 603 F.3d 1002, 1010 (BC@. 2010). To

establish “injury infact,” a plaintiff must show that it has suffered “a harm . . . that i<iete’

and ‘actual or imminent,at conjectural ohypothetical.” Steel Co. v. Citizens for a Better

Env’t, 523 U.S. 83, 103 (1998) (quoting Whitmore v. Arkansas, 495 U.S. 149, 155)(1990)

However, “when gparty] seeks prospective declaratory or injunctiveafeli. .past harms are

insufficient.” Nat'l Sec. Counselors @IA, 898 F. Supp. 2d 233, 253 (D.D.C. 2012a(| Sec.

Counselors)l(citing Dearth v. Holder, 641 F.3d 499, 501 (D.C. Cir. 2011)). Instead, a plaintiff

“must show he is suffering an ongoing injury or facesnamediate threat of injury.’Dearth
641 F.3d at 501And, “[w]hen a plaintiff seeks injunctive or declaratory relief specilyctr
the purpose of challenging an alleged policy or practice of a governmextyagaenusy ]

demonstrate that it is ‘realistically threatened lgetition of [its] experience,” Nat'l Sec.

Counselors I, 898 F. Supp. at60 (quoting Haase v. Sessions, 835 F.2d 902, 910-11 (D.C.

Cir. 1987)), which require®plaintiffs [to] not only demonstrate [the] existence [of a policy] but

also that they are likely toebsubjected to the policy agairfaase 835 F.2d at 911see also

Tipograph v. Dep't of Justice, 146 F. Supp. 3d 169, 176 (D.D.C. 2015) (“If a plaintiff

demonstrates tha will be subjected in the near future to the particular agency policy or practice
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that it challenges und@he] FOIA, then the injury requirement of Article Il standing is
satisfied.”). Finally, “the Court musineasure standing by the state of tleld/as of the date of

the [a)mended [c]lomplaint. G&E Red Estate, Inc. v. Avison Young—Wash., D.C., LLC, 168

F. Supp. 3d 147, 159 (D.D.C. 2016&e alsdRockwell Int’l Corp. v. United States, 549 U.S.

457, 473—74 (2007) (“When a plaintiff files a complaint in federal court and then voluntarily
amends the complaint, courts look to the amended complaint to determine jurisdiction.”).

To survive a challenge to standing at the summary judgment stage, a plaintifiofgy “
[]reston ... mere allegations, but must set forth by affidavit or other evidencecsigets]
which for purposes of the summary judgment motion will be taken to be true.” Swanson Grp.

Mfg. LLC v. Jewell, 790 F.3d 235, 240 (D.C. Cir. 2015) (quoting Lujan v. DéM/ildllife , 504

U.S. 555, 561 (1992))Here, he Court concludethe evidence proffered lyatholic Charities
satisfies its burden tdemonstrate a likelihood of future injury for purposes of standing to bring
its policy-or-practice claims. Firs€atholic Charitiedassatisfiedits burden tddemonstrate

[the] existence” of the alleged policies and practioepurposes of standinddaase 853 F.2d

at 911. As explained in further detailRart 111.B.2.i,infra, Catholic Charities has proffered an
abundance of evigkee to support the existence dfpalicy and practice of never providing any

part of an [a§sessmertb a FOIA requestérAm. Compl. § 14, including documents reflecting

(1) the defendant’s instructions to its FOIA reviewers to “[w]ithhold [assessshin full,” see,

e.q, Def.’s FOIA Guide Notice, Att. (FOIA Processing Guide) at 12%the defendant’s denial

of more than forty requests for assessments since 2012, including the eigmhesteasissue

in this case, see, e.®Is.” Class Cert Mot., Ex. 1 (June 2015 Cleveland Decl.) at 4, 9-13, 15, 17,
19, 21, 23 (providinglocumentation of eleven requests for assessments denied by the defendant

from 2012 to 2015); an(B) the defendans representations to Catholic Charities, made when
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rejectinga number of Catholic Charities’ appeals from initial denials of assessriaitfa]n
asylum officer’s written assessment is exempt from disclossee, e.q.Pls.” Supp. Class Cert.
Mem., Ex. 2 (December 2015 Cleveland Decl.), Att. A (Letter from Alan D. Hudtss®ciate
Counsel, Commercial and Administrative Law Division, Department of Homelatatigy,
Citizenship and Immigration Services, to David L. Cleveland (Sept. 15, 28123) Moreover,
asexplainedn Part I11.B.2.ii, infra, this samewddencealso indirectly supportthe existence of a
“policy and practice of not even attempting to determine if there are reagsegbégable
portions of an [a]ssessment,” Am. Compl. J&5jt would be logical to infer that the
defendant’s FOIA reviews do not routinely make segregability determinatiorsssessments
because a blanket policy of never providing any part of an assessment woutduoehde
determinations unnecessariherefore, Catholic Charities hpsoffered sufficienevidenceo
“demonstrate [the] existence” of the challenged policies and practices for @sigfcganding.
Haase 853 F.2d at 911.

Additionally, Catholic Charities has proffered evidence demonstrating is&likely to
be subjected to the [alleged] polic[ies] aga Haase 835 F.2d at 911As the defendant
acknowledgesseeDef.’s Summ. J. Mem. at 17w]here a FOIA requester challenges an
alleged ongoing policy or practice and can demonstrate that it has pfedingstsihat are

likely to implicate that policy or practice, future injury is satisfietlat’l Sec. Counselors |, 898

F. Supp. 2d at 262 (first citing Citizens for Responsibility and Ethics in W&REW™) v. U.S.

Sec. & Exch. Comm’n, 858 F. Supp. 2d 51, 60 (D.D.C. 20b2n citingCREW v.Exec. Office

of the President, 587 F. Supp. 2d 48, 60-61 (D.D.C. 2088} alsd’ipograph, 146 F. Supp. 3d

at176 (recognizing that a plaintiff may demonstratéelihood of future injury by

“demonstrat[ing] that [it haglendingFOIA requests that alikely to implicate thdalleged]
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policy or practice™ (second alteration in original) (quoting Nat'| Seauiiselors I, 931 F.

Supp. 2d at 93))Here, Catholic Charities asserts that it “has several FOIA requests [for
assessments] pending,” Pls.” Summ. J. Opp’n at 19, inclUfiody] requestgfor assessmerits
pending” as of June 2015, id. (citing Pls.” Class Cert. Mot., Ex. 1 (June 2015 Cleveland Decl.)),
and‘[ sixty-one]requestgfor assessmerjtpending” as of April 2017, idciting Pls.” April 2017
Report, Ex. 2 (April 2017 Cleveland Decl.)). Although it appearswhan the plaintiffs filed
their amended complaint on February 8, 2GEEAM. Comp. at 1a number of these requests
had already been processed by the defendant, and thevefereo longer pendingee, e.g.

Pls.” April 2017 Report, Ex. 2 (April 2017 Cleveland Decl.), Att. A (Letter from Jill A.
Eggleston, Director, FOIA Operations, to David L. Cleveland (Dec. 13,)2QEpresentinghat
as of December 13, 201iBe defendat had“completed [its] review of all documents”
responsive t&atholic CharitiesFOIA request and “released” documgntgewingthe record in
the light most favorable to Catholic Charities, as the Court reegijolcomh 433 F.3d at 895,

at least seventeaf these requests remained unresolwethe defendards of that date,
including two requests that were made after the plaintiffs amendeddnemaint,see e.q,

Pls.” April 2017 Report, Ex. 2 (April 2017 Cleveland Decl.), Att. D (Letter from USGIBavid

L. Cleveland (Feb. 13, 2017)) (informing Cleveland that the defendant “received ghisgtdor
information relating to Kay T. Khine on February 13, 2017"); id., Ex. 2 (April 2017 Cleveland
Decl.), Att. F (Letter from Jill A. Eggleston, Direx, FOIA Operations, to David L. Cleveland
(Mar. 16, 2017)) (informing Cleveland that the defendant had “received [his] request for

information relating to Ephrem Gudu Djaleta on March 16, 2017&nd, therecord

7 The Court’s estimatefadhe number oCatholic Charities’ FOIA requestlat werepending as of February 8, 2017,

includes all FOIA requests for assessments submitted by Catfhali¢i€sthat are documented in the record, either

with a copy of thd=OIA requesitself or a letter from the defendant acknowledging receipt of the regaese.g.
(continued . . .)
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demonstrates that theseventeen requesdse“likely to implicate the alleged policiesd lead

to future injury,” Nat'l Sec. Counselors I, 898 F. Supp. 2d at 261, given that the pesgiiregts

seeking assessments avéthe same character” éise numerougequests for assessmentdtha
Catholic Charitiessserthave beemejectedby the defendantursuant tats alleged policiesand
practicesincluding the asssments at issue in this cagk at 262 (concluding that a plaintiff

had standing to bring a FOIA policy-practice claim because “it had already submitted fifteen
FOIA requests to the [defenddhtfhat “appear[ed] to be of the same character as the specific

requests that forfad] the basis of the plaintiff§]claims”), see alstMuckrock LLC v. CIA,

300 F. Supp. 3d 108, 134 (D.D.C. 20{&ncluding that the plaintitiadsufficiently

established that it “w[ould] be subjected in the near future to thie-mail] policy or practice
that it challenge[d]” because it “[wa]s a serial FOIA reqgedkfthat] . . . consistetly file[d]
requedss] for emails whicHwe]re denied,” and it “ha[d] pending requests for emails that ha[d]
not been denied yet but would be denied based on [the challenged] galiatons and internal

quotation marks omittedy).

(...continued)

Pls.’ Class Cert Mot., Ex. 1 (June 2015 Cleveland Decl.) at 6 (copyléf Request for Mamadou Badiane), and
which have not yet been pcessed by the defendant, as evidenced by the absencedufcanyentatiorn the
recordindicating that the defendant hesmpleted its review of documents responsive to the request.

8 Although the documentation provided in supporsofeof Catholic Charities’ FOIA requests does not explicitly
indicatethat the requesteekassessmentsee, e.qg.Pls.’ April 2017 Report, Ex. 2 (April 2017 Cleveland Decl.),
Att. D (Letter from USCIS to David L. Cleveland (Feb. 13, 201@hly acknowledging that Catlic Charities had
made a “request for information relating to Kay T. Khine”), and the carnebpg declarations from Catholic
Charities’ attorney also do not explicitly assert that the requests sosghtaentsee, e.g.id., Ex. 2 (Apil 2017
Clevelnd Decl.) at Zonly generally representing that “FOIA requests” were made), the demtardb assert that
the requests were made on behalf of asylum applicants who are “members asliesele, e.gd., Ex. 2 (April
2017 Cleveland Decl.) & And, because the putative class includes “all persons who, since March 30, 2009, have
made. .. a FOIA request for the[ir] [a]ssessment,” Pls.” Class Cert. Mot. atd the Court must view the record in
the light most favorable to Catholic CharitisegHolcomb 433 F.3d at 89%he Court finds it appropriate to
concludefor purposes of deciding the defendant’s summary judgment ntbabthese requests sought
assessments.
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Additionally, therecordsupportCatholic Charities’ assertion that it “will continue.to.
[make FOIA requests for assessments] in the future.” Pls.” Facts@a2bolic Charities’
evidence showthat as of the date it filed its motion for class certificatiohadsubmittedforty-
oneFOIA requestsdr assessments to the defendagPAs.’ Class Cert. Mot., Ex. 1 (June 2015
Cleveland Decl.) at-12, and that since thenhas made twenty nerequests for assessments
seePls.” April 2017 Report, Ex. 2 (April 2017 Cleveland Decl.) at 1. Morecdfarg FOIA
requests for assessments appears to be criti€attwlic Charitiesstated mission of “help[ing]
asylum applicants[] by [filing] FOIA requests” and “monitor[ing] and exdimg] the word of
asylum officers[] to ensure that all asylum applicants obtain justice.” Pld¢s f&6. These

facts which the Court must “take[] to be true,” Swanson Gffy. LLC, 790 F.3d at 240,

“display[] [Catholic Charities’[clear intent to continue filing F@lrequess with the

[defendant],”Nat’| Sec. Counselors 898 F. Supp. 2d at 262 (finditigatthe plaintiff's “clear

intent to continue filing FOIA requests” wasupported by its consistent habit of filing such
requests both before and after the commenceméhfedfiitigationand its stated missioto
obtain records about national security issies’

The defendant has made no respdag@atholic Charities’ arguents regarding standing,
see generallypef.’s Reply, and thusmerely elieson its initial positionthat Catholic Charities
has not satisfied its burden to establikblihood of futureinjury under the standard articulated

in National Security Counselors Il and Tipogra@eeDef.’s Summ. J. Mem. at I(frst citing

Nat'l Sec. Counselors II, 931 F. Supp. 2d at 93-94; then citing Tipograph, 146 F. Supp. 3d at

175). Howeverbased on the facts presented by Catholic Charii@sonal Security Counselors

Il and_Tipograplare easilydistinguishableasthe plaintiffs in those caséseither asert[ed] that

[they] ha[d] any FOIA requests pending that could implicate the alleged [clymwolipractice nor
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identifie[d] a specific FOIA request that they intged] to file in the near futuré. Tipograph,
146 F. Supp. 3d at 177 (internal quotatioarks and citation omittedjejecting as insufficient
the plaintiff's “generalized plans to file unspecified requests for infoomat some uncertain

point in the future”) see alsdNat'l Sec. Counselors I, 931 F. Supp. 2d at 93s@ilar).

For allof the foregoingeasonsthe Court concludes that Catholic Charitiesiastified
specific facts demonstrating that itlilsely to be subjected to the defendaratfkeged policies
and practices in the future. Consequently, the defendant has faidechtmstrate that Catholic
Charities lacks standing to challentgealleged policiegnd practices

2. The Merits of Catholic Charities’ Policy-or-Practice Claims

i. The Defendant’s Alleged Policy and Practice of Nevd?roviding Any
Part of Assessmerdto FOIA Requesters

Thedefendant raises two additional arguments for why the Court must grant it summar
judgment on Catholic Charities’ challenge to an alleged “policy and practice afpreveling
any part of arfa]ssessmertb a FOIA requester.”Am. Compl. 14 First, it argues thato
such policy exists becaus€'litas shown that it has a policy tngcting. . . [FOIA processors to]
review[] [assessments] for purposes of segregabildef.’s Reply at 8, and “to release

segregable information from assessments,” Supp. Eggleston Decl. 1 8. $eeaedendant

® The defendant argues that “Catholic Charities seems to have [ ] rewitstpeicy-or-practice claim . . . [and
njow(] . . . seems to say that what it really wants is not for the Courtdey fthe dlefendant to conduct a
segregability review of assessents, but for the Court to order [the d]efendant to actualasenformation from
certain assessments that are not at issue in this litigation.” Def.’s SurReply at 8 (citing Pls.” Summ. J. Opp’n
at 20). However, the defendant mischaractetizeplaintiffs’ filings in this case. The plaintiffs’ Amended
Complaint challenges not only the defendant'’s alleged “policy andgeaxtnot even attempting to determine if
there are reasonably segregable portions of an [a]ssessment,” Am. Ca@yiuffalso the alleged “policy and
practice of never providing any part of an [a]Jssessment to a FOIA requakt§rl4. Moreover, neither the
Amended Complaint nor the plaintiffs’ opposition asks the Court to ordatafendant to produce informatioorn
assessments not at issue in this litigati8eeAm. Compl. at 16 (requesting that the Court “[o]rder [the] defendant
to disclose the reasonably segregable portions of the [a]ssessment taaditfi phd “[e]njoin the defendant from
failing to disdose such portions in the future” (emphasis added)); Pls.” Sun®ppln at 20 (generally stating that
“requesters want compliance with the FOIA”). Therefore, the Court cdeslihathe argument advanced by the
defendanhasno merit.

23



argueghat although Catholic Charities “complain[s] that some assessments . . . bave be

withheld in full,” it “cannot prove that assessmentisthat are not even at issue in this case

contain segregable information that must be released,” Def.’s Reply at 8, and “nuntendsis

have upheld similar withholdings in the past, as this Court has note(kitig Gatore ] 177 F.

Supp. 3d at 52). Catholic Charities responds that the defendant “has provided no evidence to

refute the[] allegations [in its] Amended Complaint,” includihg claimthat “[d]uring the past

six years, . . [numerousasylum applicants have made a FOIA request for their assessment|[, but

tlhe defendant has not provided even one assessment in response.” Pls.” Summ. J. Opp’n at 20.
Viewing the evidence in the light most favorable to Catholic Charities, it is cléae to

Courtthat Catholic Charities has satisfied its burden to identify specific faath that a

reasonablfactfinder] could return a verdict for [it]” othis particularpolicy-or{practice claim

Grosdidier, 709 F.3d at 2F:irst, Catholic Charities has provided a number of documents

reflecting “written instructions [from the defendatd]FOIA employees. . to ‘[w]ithhold

[assessments] in full.” Pls.” Summ. J. Opp’n at 1. Notably, Appendix C to thediefes

FOIA Processingsuide the “FOIA Guide”) which purports to “provide guidance [to the

defendant’s FOIA reviewersglatingto processing specific and/or commonly used documents,”

Def.’s FOIA Guide Notice, Att. (FOIA Processing Guide) at 1&mtains a table with the

following entry regarding assessments:

TITLE/SUBJECT FOIA EXEMPTION PA EXEMPTION

Assessment teeject/terminate, grant o

o .
refer (relates to Asylum) Withhold in full (b)(5) (d)(5) and (b)(5)

id., Att. (FOIA Processing Guide) at 159 (emphasis added). Additionally, Cath@itti€s has
provided a number of documents produced by the defendant to a third party in June 2017, which

also purport to instruct that assessments be withheld inSe#PIs.” Supp. Summ. J. Opp’n, Ex.
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2 (Declaration of Dr. Ella Cleveland about “Administrative Appeal” RecordsifRsten June

18, 2017 from the DHS (July 26, 201(7Dr. Ella Cleveland Decl.”))Att. B (15 Pages
Concerning “Administrative Appeals” Printed from the Disc Attached to th& Détter of June
18, 2017 (*June 2017 Production”)) at 10 (“The asylum officer's Assessment to Refer to . [is]

be held in full’);see alsad., Ex. 2 (Dr. Ella Cleveland Decl.), Att. B (June 2017 Production) at

13 (“Fully withhold Assessment to Refer[.]”); id., Ex. 2 (Dr. Ella Cleveland Deatt) B (June
DHS Production) at 8 (“Always withhold an Assessment to Refer . . .. The documentyis alwa
deliberative.”);id., Ex. 2 (Dr. Ella Cleveland Decl.), Att. B (June 2017 Production) at 6 (listing
“Asylum Officers’ Assessmentsinder the title “Documents or information that we withhold”).
Despite acknowledging that Appendix C of the FOIA Guide “does state that
assessments. .arewithheld in full,” Eggleston nonetheleasserts that Catholic Charities
“misconstrues th[e] [Apendix], and interprets it out of context[] as a strict direction to withhold
the assessmeritsSupp. Eggleston Decl. I 8. Specifically, she argues that the “Appendix C
introductory paragraph states that the . . . ‘guidance [in the Appendix] does not comprepensivel
cover every scenario and cannot be used as a substitute for thought[,] . . . [and] does not mean [a
reviewer] must always use all [of] th[e] exemptions [referenced], ortbolye exemptions.1d.;
see alsdef.’s FOIA Guide Notice, Att. (FOIA Processing Guide) at 157. In additioncisée
a passage that appeasglier in the=OIA Guide that generally instructs FOIA processors to
segregate information that is exempt (cannot be released) from infanrttedias
non-exempt (can be released) a document contains one piece of information that
is not releasable, but the rest of the document is releasable, it is usually inbproper

withhold the entire page. If you are able to give the requester part of a page, you
should You should not fully withhold a page solely because it is more convenient.

Def.’s FOIA Guide Notice, Att. (FOIA Processing Guide) at 49. Howdherdefendant’s
attempt to qualify the instruction to withhold in Appendix C fails to acknowledge the numerous

other documents produced by Catholic Charttedkecting instructions by the defendant to
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withhold assessments in fulbee, e.g.PIs.” Supp. Summ. J. Opp’n, Ex. 2 (Dr. Ella Cleveland
Decl.); Att. B (June 2017 Production) at 10 (“The asylum off£&ssessment to Refer. [is]
to be held in full).

And critically, the defendant also ignores Catholic Charities’ evidence that the
defendant’s FOIA reviewers have repeatedly denied requests for assessiaeminstrating
that notwithstandingny otherlanguage in Appendix C or general instructions elsewhere in the
Guide, the defendant’s FOIA processors have followed Appendix C’s specific titstsuo
“[w]ithhold [assessments] in full,” Def.’s FOIA Guide Notice, Att. (FOPxocessing Guide) at
159. Specifically, Catholic Charities’ evidence demonstratesithtite nearly five-year period
beforethe plaintiffs filed their amended complaitiie defendant deniexlerforty FOIA
requests for assessmerntgluding the requests submitted by theividual plaintiffs in this
case'® And notably, the defendant has not identified a single instance in which it voluntarily

providedanypart of an assessment to a FOIA requester during this périddditionally, the

10 The Court’s stimate of the number of Catholic Charities’ FOIA requests for assessmenied by the defendant
includes all requests for assessments (1) made on behalf of putativeexalsersj.e., persons who Catholic
Charities represents have been “provided mtiggoof the [a]ssessment,” Pls.’ Class Cert. Mot.,d21madeprior

to thefiling of the amended complaint and (3) that have already been processed éfetiiadias indicated by
evidence in the recordee, e.g.Pls.’ April 2017 Report, Ex. 2 (Agr2017 Cleveland Decl.), Att. A (Letter from Jill
A. Eggleston, Director, FOIA Operations, to David L. Clevelando[13, 2017)) (representing that the defendant
had “completed [its] review of all documents” responsive to the requésterased” any noexempt documents
or information).

1 The Court acknowledges thiailowing the plaintiffs’ initiation of this suitthe defendant produced limited factual
content from the assessments at issue in this case in March and Jung, e€@Plk.’ Facts 23-24; see alsd’ls.’
April 2017 Report, Ex. 1March 2017 ProductignPIs.’ Facts Ex. 1 June 201 TCleveland Decl.), Att. C (Portions
of Assessment of Ms. Lemus Miranda, Released on June 9, 2017), aneld'skeasral paragraphs from three
assessments in response to FOIA requests from asylum applicants on Det@titmgePls.” January 201&eport
atl. However, any change in the defendant’s conduct following the initiafithis suit is irrelevant to the

qguestion of whether the defendant “routinely employed [the allegdidyp . . , or whether the [defendant] could
again opt to employ such a poy . .., which are the only pertinent questions at issue heviitkrock LLC, 300

F. Supp. 3d at35-36 (citing Payne Enters837 F.2d at 4992). In any event, Catholic Charities has produced
evidence that since the filing of this suit, the defendi@s continued to refuse to provide any part of assessments
response to a number of other requeStsmparePIs.’ Class Cert. Mem. at 13 (asserting that the plaintiffs’ putative
class contained fortpne memberas of June 15, 20)5with PIs.” April 2017 ReportEx. 2 @pril 2017 Cleveland
Decl.) at 1 (asserting that the plaintiffs’ putative class containggtonemembers as of April 13, 2017).
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record contains statements from tlefendant on five separate occasions acknowledbatgat
least some of these requests were delmsedwuse it is the defendant’s position tialn asylum
officer’s written assessment is exempt from disclosuBeg, e.q.Pls.” Supp. Class Cert. Mem.,
Ex. 2 (December 2015 Cleveland Decl.), Att. A (Letter from Alan D. Hughes, Associate
Counsel, Commercial and Administrative Law Division, Department of Homelatatigy,
Citizenship and Immigration Services, to David L. Cleveland (Sept. 15, 2029)rejecting
Catholic Charities’ appeal from the defendant’s denial of an assessment)eduesevidence

clearly supports the existence of a policy or practice of the defetwlaever provideny part of

an assessmetd FOIA requestersSeeMuckrock,LLC, 300 F. Supp. 3d at 13granting
summary judgment for the plaintiff on a pokoy-practice claim based on undisputed evidence
that the defendant had refused to process at least twelve FOIA rquussiant tahe
challengedbolicy, while the defendd failed to “present[] angvidence predating the
commencement of th[e] case that [it] processed a single FOIA request” in contravention of
that policy).

Moreover, Eggleston’s representations that “the [defendant’s] policy includes a
segregability eview and instructions to release segregable information from assesSrSepp.
Eggleston Decl. | 8, and that, in this case, the defendant “reviewed all responsiveni®cume
pursuant to the [individual plaintiffs’] FOIA requests,” id. 1 5, are insuffidiertefeaiCatholic
Charities’ evidence Although iln FOIA cases, [sjummary judgment may be granted on the
basis of agency affidavits’ in FOIA cases,” suchdaVits are not sufficient ifc¢alled into

guestion by contidictory evidence in the recafd Judicial Watch, In¢.726 F.3d at 215 (second

alteration in original) (quotin@onsumer Fed’'n of Am. v. Dep't of Agric., 455 F.3d 283, 287

(D.C. Cir. 2006)) Here, as explaineabove, the record contains a significant amount of
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contradictory evidencgsuggesting that the defendant does indeed have a policy of withholding
assessments in full as a matter of courBleerefore, Eggleston’s denials failrefute Catholic
Charities’specific evidence supporting the existence of the defendant’s afjlejeg and

practice of never providing any part of an assessnig&eMuckrock, LLC 300 F. Supp. 3d at

135 (granting summary judgment for the plaintiff on its challenge to the defendmisete-
mail policy despite the defendant’s representations‘ithat[d] no such policy but consider[ed]
requests foe[-Jmail records on a ‘casey-case’ basis”).

The defendant next argutst Catholic Charitiesannot show that the defendant’s
denials of FOIA requests for assessmeitatethe FOIA becausk “cannot prove that
assessments .that are not even at issue in this case contain segregtisteation that must be
released.”Def.’s Reply at 8.The Court finds this point unpersuasias wel| given that
Catholic Charities has identified specifidgence demonstratingpatmany; if not all,
assessmentontain reasonably segregable factual material that must be disclosed under the

FOIA. As already discussed, three other members of this Coalitew, Gosen andBayala

concludedafterin cameraeviews that the assessments at issue in those cases corftaituzd
summaries othe applicantstlaims andtestimonythatwere reasondip segregable and therefore

had to be disclosedseeBayalg 264 F. Supp. 3d at 177 (concluding that the defendant could
reasonably segregadgght introductory paragraphs, including paragraphs‘theit[e] and
summarfize]. . .[the plaintiff’'s asylum] applicatin”); Gosen 118 F. Supp. 3d at 243 (“The

Court has reviewed the documents in question and finds thatishatr least some factual

material that may notx@ose the deliberative process. For example, both assessments begin with
factual introductory informatiat); Abtew, 47 F. Supp. 3d at 114 (concluding that the defendant

could reasonably segregate “thesffisix paragraphs[, which] simply recite and summarize the
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facts that [the] plaintiff presented to the [asylum officer] during his asylum afiplca
interview”). And this Court has now also determiragtirits in cameraeviewthatthe eight
assessments at issue in this case costaiifar factualintroductorymaterial that is reasonably
segregable SeesupraPart Il1l.A.

Additionally, Catholic Charities has submittedidencedemonstrating thahany or all
assessmentontaincontentsimilar to the reasonably segregafaletualcontent inthe

assessments at issueAibtew, Gosen Bayalg and this caseSpecifically, Catholic Charities has

provided excerptbom the defendant’asylum officer lsson plannstructingasylumofficers to
follow a “standard format” for assessmergsePls.’ 2d Supp. Class Cert. Mem., Ex. 1
(Declaration of David L. Cleveland (June 2, 2016) (“June 2016 Cleveland Dédt.”A
(Asylum Officer Basic Training Lesson Plan) atnhich requires db]rief statement of” the
“[b]asis of [the applicant’s] [c]laini as well as a “summary of. .the applicant’§testimony,”
id., Ex. 1 (June 2016 Cleveland Dgchtt. A (Asylum Officer Basic Training Lesson Plan) at 9
Moreover Catholic Charities hgsrovidedcopiesor descriptions diifteen different
assessmentahich demonstratthat each of these assessments contains factual introgucto
paragraphs that recitbe relevant asylum applicant’s claim and testimprgsented tthe
asylum officer SceAm. Compl., Ex. 2 (Declaration of David L. Cleveland (Mar. 5, 2015)
(“March 2015 Cleveland Decl))attaching copies of or describing t@ssessmentbat were
produced by the defendant in court proceedorgs response to Catholic CharitidsOIA
requess in the period from 1998 to 2007); Pls.’ January 2018 Report, Ex. 1 (Declaration of
David L. Cleveland About Recently Received FOIA Responses (Jan. 20, 2018)), Att. A
(Assessment of Edmond Watungisa), Att. B (Assessment of Kaps Plamedi Kapghde

(Assessment of Lisbeth Lilli Garcia Reyes); PROIA GuideObjs., Ex. 1 (Declaration of David
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L. Cleveland About FOIA Response Received on January 26, 2018 (Mar. 17, 2018)), Att. A
(Assessment of Naw Hla KyiRls.” June 2018 Report, Ex. 1 (Declaration of David L. Cleveland
About FOIA Response Received on June 18, 2018 (June 28, 2018)), Att. A (Assessment of
Mohammed Al Qaraghuli}> Notably, the defendant does not dispD&tholic Charities’
assertion that ahssessments follow a standardrat,see generallipef.’s Summ. J. Mem.;
Def.’s Summ. J. Reply, and indeed, the Eggleston declarations describe theafwiroahtent of
each of the eight assessments at issti@sicase using identical ternseg e.q., Supp. Eggleston
Decl. 112 (describing each assessment as “contain[ing] three sections[:]aaluation, an
analysis section[,] and a conclusion / recommendation section”). Thus, CatholiteS s
presented eviden@howingthat all assessments contain at least some reasongldgakle
material, and consequently, that the defendaizdlengedoolicy or practice of never providing
any part of an assessment to a FOIA requester violates the FOIA.

Thedefendant finally argues that “numerous courts have uphgigl] withholding]]

[assessment#h the past,” Def.’s Reply at iting Gatore | 177 F. Supp. 3d at 52); however,

this point does not undermi@atholic Charities’ evidencogither Although two decisions in

this Court have held that the defendant propeitiiveldan assessment in its entirety, these
decisions did nateach that conclusiobased ofin cameraeview by the court of the assessment
at issue, buinstead reliedolelyon the defendant’s representatitimat any factual content in

the assessmentsuld not be reasonably segregat&geAnguimate v. U.S. Dep’t of Homeland

Sec, 918 F. Supp. 2d 13, 16, 22 (D.D.C. 2013) (Waltonf@lyihg onrepresentationsom

2The Court notes that Catholic Charities purports to attach copies of tesnassts its Amended Cmplaint

seeAm. Compl., Ex. 2 Karch 2015 Cleveland Detglat 14-15 1 5; however, it has only attachedpies oftwo of

the tenassessmentseeid., Ex. 2 (March 2015 Cleveland Deglat 16, 1819. Nonetheless, the Court finds it
appropriate to considé€leveland’s representations regarding the conteall tdn assessments, as the defendant has
not proffered evidence to refute these representations, and in any ev@uaythmust view this evidence in the

light most favorable to Catholic CharitieSeeHolcomh 433 F.3d at 895.
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Egglestomearlyidentical to those in this casad “deerfing] the Eggleston declatiian

sufficient to discharge the agency’s segregability obligatioddi)amyan v. U.S. Dep't of

Homeland Se¢6 F. Supp. 3d 57, 66 (D.D.C. 2018) ¢oncluding that there existed “no non-

exempt material to segregateglying on the defendant’s represatitn that “the factual
portions of [an a]ssessment reflect[] a selective recording of information thpasylum
officer deemed particularly pertinent to [the p]laintiff's request for asyJu By contrastin this

case and in Abtewsosen andBayalg although Eggleston adesimilar representationshe

courts found it necessary to conductameraeviews, and following those reviews,was
determined that the assessments at issue in fact contained reasonably segetgabale m

Thereforeunlike the decisions in tee casesgheconclusions in Anguimate aftbramyanthat

assessments do na@intain reasonably segregable matexiate based on a less robust
examination of the assessments

In sum, the Court concludes tt@atholic Charitiehas satisfied its burden to identify
specific facts “such that a reasonaliéetfinder] could return a verdict for . [it]” on its claim
that the defendant has a policy and practicgobiprovidng any part of an assessmenE@IA
requestes in violation of the FOIA._Grosdidier, 709 F.3d at 23. Accordingly, the Court must
deny thedefendant’s motion for summary judgmenttbis policy-orpractice claim.

ii. The Defendant’s Alleged Policy and Practice dllot Even Attempting

To Determine If There Are Reasnably Segregable Portions of
Assessmerd

The defendant also seeks summary judgment on Catholic Charities’ challemge to
alleged“policy and practicef not even attempting to determine if there are reasonably
segreghle portions of an [a]ssessménAm. Compl. T 25.Specifically, the defendamargues
that Catholic Charities cannot establish that any such policy exists bet¢hasecord shows

that [the d]efendant haspalicy of reviewing assessments.for segregable fiormation.”
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Def.’s Summ. JMem. at 17 As support, the defendamrdies on the same evidence discussed
above, namely, representations from Egglestahits ‘policy includes a segregability review
and instructions to release segregable information from assessments,” Supgtaadgéecl. | 8,
and that, in this case, the defendant “reviewed all responsive documents pursuant to the
[individual plaintiffs’] FOIA requests,” id. I 5n addition toan excerpt from the FOIA Guide
generallyinstructing the defendant’s FOIA reviewergétease reasonably segregable material,
seeDef.’s FOIA GuideNotice, Att. (FOIA Processing Guide) at 48atholic Charities makes
no specificresponse to the defendant’s arguments regarding this claim, excepthatsay
“[rlequestors do not care if ‘review’ is done; requeste@ant compliance with the FOTA PIs.’
Summ. JOpp’n at 20.

The Court conclude®r several reasortlat it cannot award summary judgment to the
defendant oithe plaintiff’s claim that the defendant has a pobcypractice of nbeven
attempting to determine if there are reasonably segregable portions seasnaent® First, it
is clear to the Court, and the defendant does not digréegenerallpef.’s Summ. J. Mem.;
Def.’s Summ. J. Reply, that such a polarypractice if it existed, would violate the FOIA’s

requiremergthat agencies “take reasonable steps necessary to segregate and release nonexempt

13 Although Catholic Charitieoppositiondoes noexplicitly oppose summary judgment on its claihallenging
thealleged”policy and practice of not even attempting to determine if there are reaseaghdgable portions an
[a]ssessment,” Am. Compl.25; seePls.” Summ. J. Opp’n at 20 (“Requestors do not care if ‘review’ is done;
requesters want compliance with the FOIAsge alsd’ls.’ Class Cert. Notice at 3 (asserting only that plaintiff
“Gatore challenges the [fisndant’s] policy and practice of failing to disclose the segregable peifcasylum
officer assessments,” and not referencing the alleged policy of not eseptitly to determine if there are
reasonably segregable portions of assessments), then@aurtot grant summary judgment to the defendaldly
on the basis of the plaintifffgilure to oppos¢he motion given this Circuit’s instruction that “a district court must
always determine for itself whether the record and any undisputed ah&ads justify granting summary
judgment,”Winston & Strawn, LLP v. McLear843 F.3d 503, 507 (D.C. Cir. 2016) (citation omittexd) Wash.
Alliance of Tech Workers W.S.Dep't of Homeland Sec892 F.3d 332, 344 (D.C. Cir. 2018)o{ding that the
district court abused its discretion when it “dismissed [the plaintiff]'s pldegilaim for relief because its timely
response to the motion to dismiss purportedly failed to state [the pla@ndifposition with sufficient substance”)
Therefore, the Court bases its decision as to whether summary judgmtiet defendant is warranted on this claim
on its independent assessment of the defendant’s arguments and theecividiea record.
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information,” 5 U.S.C. $52(a)(8)(A)(ii))(Il), andto provide “[a]ny reasonably segregable
portion of a record . . . to any person requesting such record after deletion of the pdriatns

are exempt,id. 8 552(h; see alsd.urie v. Dep’'t of Army, 970 F. Supp. 19, 34 (D.D.C. 1998)

(“The agency is required to make a ‘segregability’ determination[.J&co8d,Catholic

Charities’ evidence of the defendant’s alleged policy or practice of not proddingart of an
assessment to FOIA requesters gives rise to the reasonable inference dieétndant also has a
policy or practice of not evesittempting to detenine if there are reasonably segregable portions
of assessmentgiven that the former polioyr practicewould rendeit unnecessarfor the
defendant’s FOIA reviewers toake segregability determinatioas toassessmentdn other
words, the evidence of the defendant’s alleged policy or practice of not providipgidmof an
assessment to FOIA requesters constitutes circumstantial evidence of tliaoigdaieged

policy or practiceof not even attempting to determine if there are reasonably segregatwagorti

of assessmentsSeelLucas v. Duncan, 574 F.3d 772, 777 n.6 (D.C. Cir. 20@jcumstantial

evidence is indirect evidence of a fact which is establishémhmally inferredfrom a chain of

other facts or circumstances.” (citation omitted))

Moreover, the evidenaeferencedy the defendant does not negdie inference in
Catholic Charities’ favothat can be drawn from the evidence in the record. cifteéFOIA
Guide excerpt generalipstructing FOIA reviewerso “segregate information that is exempt
from information that is noexempt,” Def.’sFOIA GuideNotice, Att. (FOIA Processing Guide)
at 49, does not foreclose the existence of an informal practice of not making beityega

determinationsvhen specifically reviewing assasentsseePayne Enters., Inc., 837 F.2d at 491

(instructing that policyor-practice claims may be based on “informal [practices], rather than

[practices] articulated in . . . an official statement of policy”), wiiah bereasonably inferred
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from the Guide’s more specific instruction to “withhold [assessments] in Reif’s FOIA
Guide Notice, Att. (FOIA Processing Guide) at 159, and other evidence demagdtnati
existence of a policgr practice of never providing any part of an assesstod=OIA
requesters Additionally, Eggleston’s representation that the defendant’s staff caadact
segregability revievas to the particulaassessments at issue in this casefEggleston Decl.
1 20 (asserting that “[a]ll responsive documents Ratdsn this litigation] . . . received a luhg-
line examination in an effort to identify all reasonably segregable, unprivilegekeampe
portions for release™? does not foreclose the existence of the allgmwity or practiceof not
making segregality determinationdor assessments a general mattegiven that the
defendant has not made any representategerdingwhether it conducted a segregability
reviewfor anyof theapproximatelythirty-five other FOIA requests for assessmeh&twere

denied®® cf. Muckrock, LLC, 300 F. Supp. 3d at 13§ranting summary judgment for the

plaintiff on a policy-orpractice claim based on undisputed evidence that the defendant had

refused to process at least twelve FOIA requests pursuant to the allegg) @Galicse of Action

Institute v. Eggleston, 224 F. Supp. 3d 63, 72 (D.D.C. 2016) (recognizing “that a policy or

practice claim is alleged when [a] ‘plaintiff challenges not just an isolatexhdg.

4 Catholic Charities “den[ies] that ‘USCIS staff performed a segreigyabéiview” on the assessments at issue in
this case on the ground that Eggleston “does not identify the[] peratiastonducted the reviewseePIs.” Reply
Facts 11 1314. Howeverthis allegation fails becaus§a]gency affidavits are accded a pesumption of good
faith’ in th[e] [FOIA] context and cannot be rebutted by speculation of the sort profferectho[i€ Charities].”
Quickv. U.S. Dep't of Commerce, Nat'l Inst. of Standards & Te@i5 F. Supp. 2874, 187(D.D.C. 2011)(first
alteration in original) (quotin@afeCard Servs., Ing. Sec. Exch. Comm;r026 F.2d 11971200(D.C. Cir. 1991).

% The Court’s estimate of the number of Catholic Charities’ FOIA regiestissessmentisat have beedenied

by the defendant includedl requests for assessmefrtinus the requests at issue in this case) that (k¢meade

on behalf of putative class members, persons who Catholic Charities represents have been “provided no portion
of the [a]ssessmentPlIs.’ Class Cert. Mot. df and(2) that have already been processed by the defendant as
indicated by evidence in the recogde, e.g.Pls.” April 2017 Report, Ex. 2 (April 2017 Cleveland Decl.), Att. A
(Letter from Jill A. Eggleston, Director, FOIA Operations, tavidl L. Clevéand (Dec. 13, 201% (representing that

the defendant had “completed [its] review of all documents” resporssite request and “released” any non

exempt documents or information).

34



Therefore, in light of the inference that may be drawn in Catholic Chaféies, the
defendant “simply camot obtain [ ] summary judgment” ddatholic Charities’ claim
challenging the defendant’s alleged polarypractice of not even attempting to determine if
assessments contain reasonably segregable mateeiatexCorp., 477 U.S. at 330 n.21{. ..
there is any evidence in the record from any source from which a reasonaleiecafierthe
[nonmoving party’s] favor may be drawn, the moving party simply cannot obtain a symmar
judgment”(alteration in original) (citation omitted))l'he evidenceroffered by the defendant in
opposition taCatholic Charitiestlaim merely creates a genuine factdizbute that cannot be
resolved on summary judgmereeFed. R. Civ. P. 56(a). Accordingly, the Court milesty
the defendant’s motion for summarylgment as to this claim
C. The Individual Plaintiffs’ Motion for Class Certification

Having now resolved the defendargismmary judgmennotion, the Court turns tine
individual plaintiffs’ motion for class certificatianAs already referencedhe eightindividual
plaintiffs in this case seek to bring their claims “on their own behalf and orf loéfa] class of
all other similarly situated individuals under the provisions of Fed. R. Civ. P. 23(a) {d] (b)
Am. Compl. 1 64° The defendant opposes class certification on the ground that the individual
plaintiffs have failed to satisfy the prerequisites for class certificationr iRde 23(a)(1) and
(2), specifically,numerosity and commonalityseeDef.’s Resp. to PIs.” Supp. Class Cert. Mem.
at 7-8; see alsdef.’s 1st Summ. J. Mem. & Class Cert. Oppinl3-16 (arguing that the

individual plaintiffs have failed to establish numerosity). However, the Court cosdiuateit

6 Although the Amended Complaint suggests thairttavidual plaintiffs seek certification of a class under both
Rule 23(b)(2) and (b)(3keeAm. Compl. 1 7671 (alleging that “[a]ll requirements of Fed. R. Civ. P. 23(b)(2)
[and (3)]have been met”), their class certification motion and subsequent filimlgsekerence Rule 23(b)(23ee
e.g, Pls.” Class Cert. Mem. at 489 (not referencing Rule 23(b)§3 Therefore, thandividual plaintiffs have done
nothing to demonstrate that the requirements for class certifiaatiber Rule 23(b)(3ave been establishezke
Richards 453 F.3dat 530, and theefore,the Court declines to certify any class under that provision.
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need not address the defendant’s arguments as to numerosity or commonality ibéndsse
thattheindividual plaintiffs have failed to satisfgnother requiremetior certification of a class
under Rule 23(a).

“I'nherent in Rule 2& the requirement that the class representatives be members of the

class.” Virtue v. Int’l Bhd. of Teamsters Ret. & Family Prd&tlan 292 F.R.D. 8, 13 (D.D.C.

2013) see alsdsen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 156 (1982) (“We have repeatedly

held that a class representative must be part of the class and possess the sanae thseriésr
the same injury as the class members.” (internal quotation marks and citation pnitidely v.
Patterson369 U.S. 31, 32—-33 (1962) (“[Plaintiffs] cannot represent a class of [wthighre

not a part.”);Hayes v. WalMart Stores, In¢.725 F.3d 349, 360 (3d Cir. 2013) (“It is axiomatic

that the lead plaintiff must fit the class definitiont”) Thus, “whee the lead plaintiff does not fit
the class definition, the class may not be certifidddyes 725 F.3dat 360 see als® James

Wm. Moore,et al, Moore’s Federal Practic® 23.21[2] (3d ed. 1999) (“For a class action to

proceed, the court must apply the class definition to each proposed class refpreserddind
that the class representative is a member of that class.”). Heiggithéual plaintiffs seek to
represent a class that “consists of all persons who, since March 30, 2009, have miide, or
make during the pendency of this lawsuit, a FOIA request for the [a]s=etsshiheir asylum

officer, but were provided no portion of the [a]ssessimieAm. Compl. I 65 (emphasis added).

However,as already explained) March and June 201&achof the individual plaintiffs

received between one and three paragraphs or her assessmentee®Is.’ Facts R3-24.

17 As the Third Circuit irHayesexplained, “different courts have asserted different origins for thisrai725 F.3d
at 360, including “theddequacy’ requirement of Rule 23(a)(4),” the requirement that a classeatativédbe
“similarly situated to those he s[eeks] to represent,” and the requirdima¢ia class representative hatendingid.
at 360 n.8.However, the Court need not decide between these different rationales bregavdkess of the origin,
the Court “arrive[s] at the same conclusion: where the lead plaintiff dodis the class definition, the class may
not be certified.”Id. at 360.
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Therefore, the Court canniind at this time thatheindividual plaintiffs are members of the
proposed class of persons who “were provided no portion of the[ir] [a]ssessment.”ofpl. C
1 65. Accordingly, the Court must deting individual plaintiffs’ motion for class certification
for failure to satisfy the requirements of Rule 23(a).

Additionally, to the exent that the individual plaintiffs seek to challenge the defendant’s
allegedFOIA policies and practices, see, eRjs.” Class Cert. Notice at 3 (“[Plaintiff] Gatore
challenges the [defendant’s] policy and practice of failing to disclose thegsddgportions of
asylum officer assessmentsthe Court cannot conclude that tHeyve satisfied the
requirements to represent a classler Rule 23(b)(2), whigbrovides that “[a] class action may
be maintained if . .the party opposing the class has actetefused to act on grounttsat apply
generallyto the classso that final injunctive relief or corresponding declaratory rédief
appropriate respectirtge class as a whqléed. R. Civ. P. 23(b)(2)“To represent a class
under 23(b)(2), plaintiffs must have standing to obtain injung¢tiveeclaratoryyelief,” Does |

Through 11l v. District of Columbia, 216 F.R.D. 5, 9 (D.D.C. 2003), whashalready explained,

requires a plaintiff seeking prospective relief to “show he is suffering @oirginjury or faces
an immediate threat of injuryDearth 641 F.3d at 501, anah the context of challenging an
agency’s FOIA policy or practicgeneally requires a plaintiff to “demonstratieat [he or she
has]pendingFOIA requests that are likely to implicate the policy or practicBgbgraph, 146

F. Supp. 3d at 176 (quoting Nat'l Sec. Counselors 11, 931 F. Supp. 2d at 93), or to demtnstrate

clear intent to continue filing FOIA requests with the [defendant],” Nat'| Sec. Clouage898

F. Supp. 2d at 262. Here, the individual plaintifésre not asserted that they are suffering an
ongoing injury or face an immediate threat of injury; rattieyasseronly that heir FOIA

requests for their assessmemise been deniedee, e.g. Am. Compl. I 12which is a “past
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harm[][ ] insufficient” to establish entitlement to prospective reldét’| Sec. Counselors |, 898

F. Supp. 2d at 253ee ale Coleman v. Drug Enft Admin., 134 F. Supp. 3d 294, 306 (D.D.C.

2015) (concluding that the defendant’s effective denial of the records reque shedpbgintiff

was a “past injury [that did] not automatically portdatlireinjury and confer standing to seek
injunctive relief”). And, unlike plaintiff Catholic CharitieseesupraPart I11.B.1, the individual
plaintiffs have not asserted that they have any pending FOIA requests beyond their individual
requests at issue inishcaseor that theyhave any concrete plans to continue filing FOIA
requests with the defendanthéreforethe individual plaintiffs have failed to demonstrate that
they have standing to seek prospectalesf with respect to #andefendant’s alleged ftoies or

practices SeeCREWVv. U.S. Dep’t of Homeland Sec., 527 F. Supp. 2d 101, 106 (D.D.C. 2007)

(concluding that the plaintiff lacked standing to obtain prospective relief farefemdant’s

alleged unlawful FOIA policy becauge‘d[id] not allege . . . that it ha[d] a FOIA request
pending with the [defendant] or that it intend[ed] to file a specific FOIA requésthe

[defendant] fof ] records [subject to the challenged policy] in the near future”). Consequently,
the Court cannot certifg putative classs requested by the individual plaintiffs under Rule

23(b)(2). SeeJohnson v. District of Columbia, 248 F.R.D. 46, 56 (D.D.C. 2008) (“Finding that

the [p]laintiffs lack standing to obtain prospective injunctive relief, the Giralines taertify
[a] Rule 23(b)(2) class|.]").

For these reasons, the Court concludes that the individual plaintiffs have failed to
demonstrate that the requirements for class certification under Rule 23 (&) @) have been
satisfied. SeeRichards 453 F.3d at 530. Accordingly, the Court must deny the individual

plaintiffs’ requesfor class certificatiort®

18 Although neither party raised the isswé whether the individual plaintiffs are members of the putative class or
(continued. . .)
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V. CONCLUSION

For the foregoing reasons, the Court concludes that the defendant has failed to
demonstratéhat it hagdisclosedall reasonably segregable portions of the individual plaintiffs’
assessmentand therefore, the Court must deny the defendant’s motion for summary judgment
as to the individual plaintiffs'equestgor thefactual introductory paragraphs of their
assessints The Court will also sua sporgater summary judgment for the individual
plaintiffs as to these requesisd order the defendant to disclose the first several paragraphs of
each assessment as indicated in the Order accompanying this Memorandion.Opin
Additionally, the Court concludes th@atholic Charities has identifiexifficient evidencéor a
reasonable factfinde¢o concludghatthe defendant has a polioypracticeof never providing
any part of an assessment aod everattemptingto determine if assessments contain
reasonably segregable materi@ihus, the Court must deny the defendant’s motion for summary
judgment as t&atholic Charities’ policyor-practice claims, as welFinally, because the
individual plaintiffs have faile to demonstrate that thare members of the putative class or that
they have standing to obtain prospectianctive or declaratory reliethe Court mustienythe
individual plaintiffs’ requesfor class certificatiort?

SO ORDEREDthis 24th day ofAugust 2018.

REGGIE B. WALTON
United States District Judge

(...continued)

whether they have standing to seekspectivanjunctive or declaratory relief, the Codiotundit appropriate to
raisethese issuesua spontén light of its“independent obligation to decide whether an action waseplpbrought
as a class actioh.Doe v. U.S. Dep't of Labor, 451 F. Supp. 2d 156, 160 n.3 (D.D.C. 2006) (Waltontsi.tiffng
MartinezMendoza v. Chapion Int’l Corp., 340 F.3d 1200, 1216 n.17 (11th Cir. 20€8n citing Charles A.
Wright et al, 7AA Federal Practice & Procedure § 178&)cated on other grountly Civ. Action No. 052449,
2007 WL 132116, at *1 (D.D.C. Mar. 22, 2007)

19The Court vill contemporaneously issue an Order consistent with this Memonai®pinion.
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