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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INDIAN RIVER COUNTY, ¢t al.,
Plaintiffs,
V. Case No. 1:3-cv-00460(CRC)
PETER M. ROGOFF, ¢t al.,

Defendants.

MARTIN COUNTY, FLORIDA, et al.,
Plaintiffs,
V. Case No. 1:1%v-00632 (CRC)

DEPARTMENT OF TRANSPORTATION,
etal.,

Defendants.

MEMORANDUM OPINION

Fourteen monthago, the Courtleniedpreliminaryinjunction motiors filed by two
Florida countiesindian River and Martinyhich sought to invalidatéhe U.S. Department of
Transportation’s“DOT’s”) authorization of $1.75 billion in tafkee bonds to be issu¢al
financea private passengeail projectknown as All Aboard Florida The Court found thahe
countieshad not met their burden of demonstrating standing because thegiladdd show tat
enjoining DOT’s authorization would significantly increase theliitoodof halting construction
onPhase lbf the projectthe portionthat runs through their bordergn other wordsPlaintiffs
did not demonstrate that an injunction would redrlees tlaimed injury The Court then
grantedthe counties’ requesb conduct jurisdictional discovery against the project’s owner and

operator, AAF Holdings, LLC (“AAF"), aecondevel subsidiaryof the privateequity and
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assetmanagement firm Fortressvestments GroupThis discovery was designéal provide
Plaintiffs an opportunityto uncoverevidenceo supportheir assertiorthat, withoutthe ability to
issue$l.75 billion in taxfree private ativity bonds (“PABs”) AAF would be significantly less
likely to proceed with the project.

After the closeof jurisdictional discovery, DOT (the named defendanhesecase) and
AAF (which intervened as a defendant) both moved to dismiss, agaimg that Plaintiffs lack
standing becaus®AF will complete the projectvith or without PABs A lengthy hearing
followed comprehensiveriefing by both counties, DOTgnd AAF. Having reviewed Plaintiffs’
severalthousanepageevidentiarysubmission, includingn expert declaratiomas well as
declarations frm AAF officers, the Courtoncludes that the countisavenow met their burden
of demonstrating standinglhe call is a close on& be sure. Btbased on thpresentecord,
the Court findghat invalidating DOT’s decision to authorize $1.75 billioiPABs would
significantly increase the likelihood that AAF would not coetplPhase Il of the pext. The
Court will therefore deny Defendants’ motions to dismiss on tloatngt.

On the meritshboth countiesllege violations of the National EnvironntahPolicy Act
("NEPA"), the National Historic Preservation Act (“NHPA”), the Degpaent of Transportation
Act (“DTA"), and Martin County additionally alleges a violation ®&ction142of the Internal
Revenue Codeas amended lthe Safe Accountable Flelxe Efficient Transportation Equity
Act (“SAFETEA"). Because Plaintiffs have alleged facts showing that the AAF projectiegial
as major federal action, the Court will deny Defendants’ metto dismis®laintiffs’ NEPA,
NHPA, and DTA claims But becaise Martin County'sssertednterests do not arguably fall
within the zone of interests to be proteabedegulatedy Section 142f thelnternal Revenue

Code the Court will grant Defendants’ motions to dismiss with eespo that claim.



l. Background
Thehistory of the All Aboard Florida projeetnd this litigatiorare discussed at length in

the Court’s prior opinioon the counties’ preliminary injunction motioeelndian River Cnty.

v. Rogoff 110 F. Supp. 3d 59, 686 (D.D.C. 2015).What followsis a brief overview of the
most relevant facts that bear on Defendants’ present motions t@slismi

AAF, whose parent company is owned by investment funds managed fyrtiress
Investments Group, aims to renew passenger service aloagishiag corridor of thé-lorida
East Coast RailwaffFECR”) by constructing and operating an express railway between
Orlando and Miami. Although the projewstll be privately owned and operate®lAF has
sought public assistance to finankseconstructio. Among other sources of financing, AAF
requested thddOT exempt from federal taxes, subject to certain conditions, $1.75 hillion
private activity bondso be issued by a Florida development agency. AAF would be solely
responsible for marketing and repaying the boriddian River and Martin Countieg/hich are
located on the Atlantic coast of Florida, south of Orlando and wé®alm Beachcontend hat
construction and operation of the railway will cause a variety of @mviental hars to them
and their residents.

The projects dividedinto two phasesin Phase |, AAF intends farovide rail service
linking West Palm Beach, Fort Lauderdaladaviami. Phase Ihasreceived private funding and

is in development; in fact, it is nearly compleAF and theFederal Railroad Administration

1 As the Courpreviously describedseelndian River County110 F. Supp. 3dt 6§ Plaintiffs
allege that construction amgberation of the railway will cause, among other hamoge and
vibration; damage to historic sitesgdkups on roads along the rostatgrade and waterway
crossings; diminished property values; and an increased risk oat@aents.The Court
redfirms its earlier holding that &ast some oflaintiffs’ allegations are sufficient to establish
that construction and operation of the railway will caingen to suffea judicially cognizable
injury.




(“FRA"), an agencyof the Department of Transportati®tudiedthe environmentadffectsof
Phasd and issued a Finding of No Significant Impact. In Phase Il of tHeqirAAF seekgo
expand the lin@morthfrom West Palm Beacto Cocoa and then inlarid Orlando

The project requires a significant capital expenditukAF currently estimates theost
of both phaseat over$2.9 billion excluding$600 millionworth of land and easemeithat it
hasalready acquiredThus far, AAF and its parent comparylorida East Coast Industries
(“FECI"), have spent overgL2million on development and congttionandexpect tocommit
to spending an additional $20fillion. SeeAAF's Mot. Dismiss IRC 6.

To fund Phase Il othe project, AAF applied foa$1.6 billionloanthrough the Railroad
Rehabilitation and ImprovemeRtnancingprogram (“RRIF”). RRIF isbotha loan and loan
guarantee program administered by the FRA for the demsapand improvement of railroad
tracks, equipment, and facilitie§ee49 C.F.R. 8 260.5RRIF loans are subject iEPA
review of the proposed projecesivironmentaéffects. Seeid. § 260.35. FRAas beemcting
as the lead agency in preparing an Environmental Impact Stat€#Esi) and Record of
Decisionto determine the environmehteffects of Phase Il prior to making a final determination
as to AAF's loan applicationFRA, in cooperation withhe U.S. Army Corps of Engineers, U.S.
Coast Guard, and Federal Aviation Administration, issueihi EISin September 201dnd a
final EIS (“FEIS”) in August 2015.TheFEISanalyzed a wide rangd potential environmental
and other consequences of giejectand“identifie[d] and evaluate[dheasures that would
avoid, minimize, or mitigate impacts that would result from the Prdje¢EIS 71. FRA has
not issued a Record of Decision, nor hasade a determination as to AAF’s loan application

underthe RRIF program



While the RRIF application process was ongoing, AAF regaetatDOT exempt from
federal taxe$1.75 billionin PABsto finance the remainder of the proje&einingerDecl.
Ex. F, Letter from Michael Reininger to Paul Baumer, Office of Infrastructunar€e and
Innovation, DOT (Aug. 15, 2014)PAB Request”) PABs are bonds issued by state or local
governmentigenciedo financeprojectsof public utility. Under Setion 11143 of Title XI otthe
Safe, Accountable, Flexible, Efficient Transportation Equity AZSAFETEA"), Pub L. 10959
(2005) DOT may designate up to $15 billion in PABs as@agmptin order to encourage
privatedevelopment of certain types twansportation projects lgiving project owners access to
lower-interest debthanmight otherwise bavailable Reininger Decl. Ex. GThe PABs at
issue here would be issuedthg FloridaDevelopment Finance Corporation (“FDFC”), a
Florida developmeragency and then sold to investors by AAF, which would be solely
responsible for the repayment obligatidReininger Decl. | 46.

AAF'’s application letteto DOT described th€AB financing as “the linchpin for
completing our projettand “a cruciafactor in ensuring our project is financed and completed.”
PAB Request 1The lette explairedthat AAFwould use thddondproceedsacross the length
of [the] passenger rail system, including thesMi-to-West Palm Beach segméntd. The
letterconcluded, “[Wg are fully committed to deploying the time, energy and resources
necessary to complete this project. . The private activity bonds . . . will enable us to bring a
safe, efficient, coseffective and environmentally friendly transportat@iternative to South and
Central Florida.”ld. at 2.

DOT provisionallyauthorizedhe requeste®1.75 billion PABallocationin December
2014 Reininger Decl. Ex. H, Letter frofeter M. Rogoff, Under Secretary of Transportation,

to Michael Reininger (Dec. 22, 2014)Theauthorization came with several conditipns



includingthat (1) DOT’s authorization would automatically expire if the bonds werassoed
by July 1, 2016(2) “regardless of whether [AAF] pursues the RRIFan application,. . . [it
must] facilitate FRA’s completion of the environmental review prot€8%AAF cannot “use
the bond proceeds until 45 days following the issuance of the Firlsy]'T&nd (4)AAF must
“complete and implement the measures specificalljostt in the EIS . . . to avojdninimize,
or mitigate any adverse effects of the Project on the environmeht Having received two
extensions, AAF now has until January 1, 2017 to issue the bonds. D@dt dahduct a
separatenvironmental review ahe project apart from FRA'’s ongoing review in connection
with the RRIF loan applicatiomefore issuing the provisional authorization.

The countiesnd related plaintifféiled suitagainst DOT antivo of its officialsalleging
thatDOT’s provisional authozation of PABs prior to the completion of the FRA’s ongoing
NEPA reviewviolatedNEPA as well aSection 106 of the National Historic Preservation Act
andSection 4(f) of the Department of Transportation, Adtich set forthprocedures for
reviewingprojects that use land that has been determined ¢maeonmentdy or historically
significant Martin Countyalsocontend that theAll Aboard Floridaprojectis notaneligible
usefor the bond proceedmder the sectioaf the Internal Revenue Cotleatauthorizsthe
PAB allocation AAF has intervened as a defendant in both cases

Although the two cases have not been joined, the parties ntteedas relatednd the
counties’preliminaryinjunction motions proceeded along parallel track&er the Court denied
Plaintiffs’ preliminaryinjunctionmotionsin May 2015 it allowed them to conduct jurisdictional
discovery to determine the likelihood that AAF would abandon Phade¢he project absent
PAB financing. SeeMinute Order, July 7, 2@ Following the close of jurisdictional discovery,

Defendants moved to dismidse casesinder Federal Rule of Civil Procedure 12(b)(1) on the



ground that Plaintiffs lack standing, and under Rule 12(b)(6) ogrthend thatheyhave failed
to state anyiable claim.
. Legal Standards
In respons&o a Rule 12(b)(1) motion to dismiss, the plaintiff bears the burden of

establishing jurisdiction by a preponderance of the evideSeeLujan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992)n order forthe Court to have sulgematter jurisdiction

over achallengeto agency action, the plaintiftust have standing to suklaase v. Sessions

835 F.2d 902, 906 (D.C. Cir. 1987) (“The defect of standing is a defect in soigjet
jurisdiction.”). A coutt may examine materials outside the pleadings as it deems appropriate in

order to resolve the question of its jurisdictid®eeScolaro v. D.C. Bd. of Elections & Ethjcs

104 F. Supp. 2d 18, 22 (D.D.C. 2008ifd, 2001 WL 135857 (D.C. Cir. Jan. 18, 20@diting

Herbert v. Nat’l Acad. of Scis974 F.2d 192, 197 (D.C. Cir. 1992)).

A motion to dismiss for failure to state a claim under Rule 1&)Isffould be granted if
the allegations in a complaint do not “contain sufficient factwaten, accepted d@rue, to ‘state

a claim to relief that is plausible on its faceAshcroft v. Igbal 556 U.S. 662, 678 (2009)

(quotingBell Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). Althouglell-pleaded factual

allegations must be accepted as tiegal asséions devoid of factual support are not entitled to

this assumptionSeeKowal v. MCI Commc’ns Corp.16 F.3d 1271, 1276 (D.C. Cir. 1994).

1. Analysis
A. Standing

The Courtis powerless taddress thsufficiency of the allegationis the counties’
complaintsunless they have standing to bring their claifms.establish standing, a plaintiff

must demonstratd) an “injury in fact” that is “concrete and particularized” and “actual or



imminent; and that is also (Zairly traceable to the defendant’s condant (3)likely to be

redressedby a favorable judgmentDefenders of Wildlife 504 U.Sat560—-61 When the

plaintiff's alleged injury“depends on the unfettered choices made by independent actors not
before the courts and whose exercise of broad and legitimate discretionitisecaonot

presume either to control or to predicthen the plaintiff must “adduce facts showing that those
choices have been or will be made in such manner as to produce caasdtparmit

redressability of injury Id. at 562 (quotindASARCO Inc. v. Kadish490 U.S. 605, 615

(1989)). “The facts. . . must show that the [defendant’s] action is at least a substawtai fa

motivating the third parties’ actions[.]”_Cmty. for Creative Néiolence v. Pierce814 F.2d
663, 669 (D.C. Cir. 1987)‘The greater number of uncertain links in a causal chain, the less

likely it is that the entire chain will hold true Fla. Audubon Soc. v. Benste®¥ F.3d 658, 670

(D.C. Cir. 1996).

Here, the ounties burden is to show that invaiting the PAB authorization would
significantly increase the likelihood that AAF would abandbade Il of the projectSeeUtah
v. Evans 536 U.S. 452, 464 (2002 olding that a favorable decision musignificant[ly]
increase . .the likelihood thatPlaintiffs] would obtain relief that directlredresses the injury
suffered). They have met their burden here with their second bite at the apple.

As DOT correctly observeseeDOT's Mot. Dismiss IRC 18the Courtessentially made
three findings in its opinion denying Plaintiffs’ preliminanjunction motios thatled it to
conclude that Plaintiffs had failed to demonstrate their stgrtdi suefirst, thatAAF had
credibly committed to proceeding with the projeeen without PAB financingsecond, that
Plaintiffs had not shown that AAF would be unable to obtain altenéitiancing in the event its

PAB authorization fell through; arttlird, that Plaintiffs had not shown that relying on



alternative financing wodlimperil the financial viability of the projecSeelndian River @ity.,

110 F. Supp. 3d at 690. The present recordcompiled folbwing jurisdictional discovergnd
viewed in light of developments since the Court’s prior rulftgllseach otthose findngs into
doubt. Whileit is certainly plausible that AAF would procesicomplete Phase Il in the
absence of PABs, Plaintiffs have demonstrated a suladtbkelihood that AAF could not or
would not do so if PAB financing wernenavailable.

1. AAF's Commitment to the Project

AAF continues tansistthat it “intends to complete the Project, with or without tax
exemptprivate activity bond financing. First Decl. P. Michael Reininger { 59’he company
acknowledgeshat “enjoining the allocation of deral taxexempt status would certainly disrupt
the current financing plan, make the project more expensive to comptaagrdelay its
progress.”ld. 1 58. Yet auling in Plaintiffs’ favor “would not imperil the Projectjd., the
company'’s president explains, because “AAF would proceed with coonahtinancing, such
as taxable bonds, which will necessarily require a higher interestn@tinerefore cost far
more.” 1d. 1 60;see alsad.  61(“Th[e] increased cost would obviously be significemAAF,
but would not prevent it from moving forward with the Proje8AF is committed to the Project
and believes it will be able to obtain alternative funding, if nexet.b

AAF undoubtedlydesiresd complete the entire project, if it can. Buformation
adduced by Plaintiffs’ through jurisdictional discovery raiegiimate questions aboiiis

commitment to doing swithout PABs First of all, PAB-based financing is not just the “current

financing plan” for the projeetit appears to bthe only financing plan. ||| GG

9



I s sirkes the Court as Unusua

given the uncertainty surrounding the PAB isqueaticularly for a company that has expressed

its concern with “keep[ing] the Project on schedule and avoid[ing] desses’ 1d. 1 60.|JJjj

I -sis someoubt as to whether AAF is truly serious

about moving forward witPhase Il othe project regardless of the outcome of this lawsliit

also indicates that AAF mayave simply assumedtiat alternative financing would be available
I o the
declarations of AAF’s president are certainly entitled to weight, thepaay’ S|
I . dercutsAAF's professed commitment to proceed and its statement that it
“hasbeen exploring other sources of financing.” It also makes maaly likat AAF wasot
exaggeratingn its application letter to DOWhenit described the PAB financing as “the

linchpin for completing our project” and ‘erucial factor in ensuring our project is financed and
completed.” PAB Request 1 (emphases added).

Furthermorebased on Plaintiffs’ igresentation of the discovery th@peived-

3

2 The Courthas redacted certain sealed material from the publktisty version of this opinion
that references AAF’s confidential business information.

3 Based on the information it had at the time of the hearing on Pigligii€liminaryinjunction
motiors, the Court explained that “[direr interpretation of the letterwhich, after all, was
intended to persuade DOT to authorize theebgamption—is that the PABs were important to
the project,” but not necessary for it to be completedian River Cnty,. 110 F. Supp. 3d at 70.

*
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_. Not only does this fact call into question the plausibility

of AAF’s assertion that it could substitute PAB financing (in part) with private equity, but it also

raises another question: How can AAF be so sure that equity investors are waiting in the wings

|
I

To be sure, AAF has put its money where its mouth 1s. Yet its financial commitment to
the project thus far is heavily weighted toward Phase I. As to Phase II, AAF has spent
approximately $182 million, including nearly $57 million to acquire land and easements, an $8
million contribution to the Orlando Intermodal Transportation Center, and $2.3 million to
relocate utilities. It has also pledged $10 million of its assets as collateral for a $10 million
urevocable letter of credit to secure 3.5 years of lease payments at the Orlando station. See
Third Reininger Decl. § 7. That spending, according to Plamtiffs’ financial expert, adds up to
about 13% of the total estimated capital cost of the Phase II portion of the project. See Decl.
William H. Purcell § 113. That compares to $430 million AAF has already spent on Phase I, for
an overall investment of $612 million (in addition to $600 million worth of land and easements
that have been committed to the overall project). See Third Reininger Decl. § 7.

The difference i spending on the two phases is mainly due to the fact that construction is
nearly complete on Phase I: New stations are actively being built in Miami, Fort Lauderdale,
and West Palm Beach, and AAF is currently upgrading tracks, grade crossings, bridges, and fiber

between Miami and West Palm Beach. See id. 9 4-5. There is no dispute that construction of




Phasd is well beyond the point of no retur@eeHr'g Tr. 94:2021. Construction has ngfet
begunon Phase llhowever,where “preparations . . . are now nearly complete” (or were at the
time AAF filed its motion to dismiss)Seeid.  3;see alsad. T 5(“The designs for the West
Palm Beach to Cocoa Beach line segment are expected to be completed [inyfebndadhe
designs for the Cocoa Beach to Orlando line segment are expected to beexbsipietly
thereafter.”).

A demonstrated financi@bmmitment to a construction project is certainly important in
assessing whether an injunction against government action woedd @ project owner’s

continuation of the projectSeeSierra Club v. Dep'’t of Energyy25 F. Supp. 2d 142, 151

(D.D.C. 2Q11) (finding that enjoining a government loan guarantee would be unlikelyo sto
completion of a power plant that was already substantially undenay)in this context it is
important to recognize the difference between AAF's demonstrataaciad canmitment to

and the actuglrogresst has made toward completing, thst and second phases of the project.
AAF views “[t]he connection of Orlando to West Palm Beach, Fort eedale and Miami [as]
important to thg¢overall] project” and—given the eonomies of scale-the Courftcredits AAF's
representation “that the volume of passenger use on the longest laaul,tvMOrlando, will

allow the Project to be far more profitable than it would be were itelthio Miami, Fort
Lauderdale, and West Palm Bhé&e-that is, Phase 1Second Reininger Decl.4] Still, in its

FEIS connected to the RRIF lod&RA concludedhat“Phase | has independent utility (that is, it
could be advanced and serve a transportation need even if Phase Il werestiotted).” FEIS
S-1 Those assertions are not mutually exclusive by any melmespoint is simply that Phase |
can (and will, for a time) operate independently of Phasatl AAF could theoretically cut its

losses by scrapping Phasevithout abandoning thentire project.And it is the construction of

12



Phase Il, specificallythat Plaintiffs claim will harm them. The Court consequently places
somewhaimore weighonits evaluatioron AAF’s limited commitment to Phase |l than on its
substantiatommitmentto Phase lalthoughAAF's investmentin Phase Certainly bears oits
intent to complete the entire project.

It is alsonoteworthy thajurisdictional discovery has cleared up a misunderstanding in
the Court’s prior opinion in this mattem.he Cout supported its finding that AAF had
demorstrated a commitment to completiRpase Il of the project, in part, by notittgit AAF
had “obtained $405 million in private lokefinancing” in the form of Paymeiin-Kind (“PIK”)
Toggle Notes, “currently held in escrow, so that it can begin timely coctsbn of Phase Il

regardless of whether it has obtained PAB financing or a RRIF Idadian River Cnty,. 110 F.

Supp. at 59.Plaintiffs havenow demonstratechowever, that the PIKotes are not a financing

mechanism fo Phase I ofthe pro
I s fact is still relevant, of course, because completing

Phase I increases the probability that AAF will ultimately complete Pha®ut| contrary to the
Court’s earlier understanding, it does not show that AAF had gleaangedinancing for a
significant portion of Phase II's costs.

The Court does not doutttat AAF officers honestly wish to proceed with the entire
project and view Phase Il as critical to the project’s succEissy have clearlynade a

substantial investment in the overall project, including in PHada the Court’sview, however,

5 AAF thusoversimplifiesthe issuea bit when it speaks of “the likelihood that [it] would elect
not to proceed with theroject,” AAF Mot. Dismiss IRC 1§emphasis addedjather than with
Phase Il in particular.

13



AAF’s commitment to the projeetandto Phase Il in particularappears less credible and less
firm thanwhen the Court decided Plaintiffs’ prelimnyainjunction motionfourteen months ago

2. Availability of Alternative Financing

AAF insists thait has several alternative sources of financing available to iein th
event PAB financing falls through: (1) a RRIF loan; (2) additionaite@ontributions from its
parent and/or other affiliated entities; (3) a sale of equity intex@stérdl parties; and/or (4)
other conventional financing, including private debt facilities,ggavMoan financing, and taxable
bonds. AAF Mot. Dismiss IRC 20Again, these options may fact be viable, and if they are,
AAF has a plausible path to completing Phase Il in the absence of PABs. riiér oecord,
however casts doubt owhetherAAF could tap into these other sousad funding if it wanted
to. And, of course, regrdless of AAF’s intent and its commitmeatthe project, it simply
cannot proceed if other financing options are unavailable.

The potential $1.6 billion RRIF loan would seerdl@sesubstitutgfor the$1.75 billion
PAB financing If AAF could easily obtain this loan, it is difficult to see howitgsaccess to
PABs would stymie the completion of Phase Il. Yet at the hearing on defesh motions to
dismiss, DOT appearetb throw cold water on that possibilityf:he Departmentepresented that
“the company is not pursuing the loan application at this time:§ Hr 8:23. AAF has not
withdrawn the application, “but at this point DOT has no planssieis record of decision or

make a final decision on that loan applicatiotd” at 10:57. Furthermore, DOT desbrd the

potential RRIF loan as merely “a hypothetical this juncture.ld. at10:3. DOT did represent
that “the funding is out there right nowtife company wanted to pursue-#tmeaning thasuch
a loan is still caceivable—but AAF has “indicated at this time they do not want to pursue it.”

Id. at 10:1821. It is thusunclear at this point whether AAF’s loan application would be gdant

14



especially given theecessarinvolvementof other actorsifcludingthe Office of Managaent
and Budgetand unknown factors, such as therentinterest rate the€RA would propose to
charge At a minimum, there ibttle evidence in the recorgliggestinghatthe loan application
would be grantedand the Court hadtlie basis to find that is a readilyavailable alternative to
PAB financing

FECI (AAF’s parent company) or Fortress (whose investment funds=&41) would
seem to have the most control ogeff-financingPhase lin the form of aditional equity
cortributions. But asPlaintiffs’ expertnotes, Fortress’s market capitalization has shrunk by
nearlyhalf since the Court ruled on Plaintiffs’ preliminanjunction motions SeePurcell Decl.
1 72. And FEClhas significant debt obligations coming dughe next three téour years® In
any event, neither entity has represented to this Court thah@dssteady to inject the balance of
necessary funding if PAB financing is unavailabMor, for that matterhas either FECI or
Fortresgiven a firm indcation of how much of the balance it would be willingctmtribute It
is thusunclear what kind of equity contribution these entitiesld or wouldmakegiven their
financial situation, although Fortress is adam#dngyite unspecific) about its coimued
commitment to the projectSee generallidecl. of Kenneth J. Nicholson; First. Suppl. Decl. of
Kenneth J. Nicholson.

At the same timet would be odd to say thattherequity sales to third parties or
conventional financing would be completely unavailable to A&frely there is some interest
rate at which investors would loan morteyfinance the project and a price at which they would

purchase an equity stake in But would those financing mechanisms be viagleen the

® As Plaintiffs’ expert explains, “FECI has $1.1 billion of debt amdue in 2019 and 2020
that will have to be paid in full or refinanced, as well as thé@$g#lion of E-5 financing that
becomes due and payable as of August Z0P@rcell Decl.f 111.
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interest rate or projected rate of return that investors would aémahe Court takes up this
guestion in the following section.

3. Alternative Financing’s Impact on the Project’s Financial Vi&pili

As the Court has explained, “AAF’s ability to tap other sources ahtimg does not
mean it would choose to do so if the incremental cost of that fimamould imperil the

financial viability of its investment.'Indian River Cnty. 110 F. Supp. at0. In other words, if

alternative financing would render the project unprofitable ordesfitable than other potential
investments, AAF-as a rational economic actor with fiduciary obligations to its iovest
would be unlikely to turrto that finanang tocomplete the projectOn this issue, the Court finds
persuasive several observatiamshe expert declaration of William Purcell, submitted by
Plaintiffs.’

As an initial matter, on the possibility of taxable bonds, trtigs agree on one key
point: “If AAF were unable to consummate a PAB transaction and . . . preckedlh
conventional taxable financing instead, the interest ratddnme approximately 1.5 times
higher” than the interest rate associated with the PABs. First. SupplK@eaeth J. Nicholson
1 9. In addition, counsel for AAF conceded at oral argument ifhedrporate debt were

availableonly in the 12 to 12.5 percent [range], then it would be astarter,” at least in the

" AAF offers a fair critique of Purcell's opinion that the AAF fircéad projections provided to
the Court in May 2015 did not reflect the economics of the project asxistyaday or existed
at that time.The Courtis not considering Purcell’s declaration on that particular issueever,
so the baclandforth between the parties on this front is largely beside the poive.Court will
nonethelesgrant Plaintiffs’ joint motion for leave to file a sugply to allow them to counténe
argument in AAC’s reply that Purcell is not a credible expert and that his @eidlaris factually
inaccurate.While the Courtdoesfind Purcell to be a credible expdrased on his experience in
andspecializedknowledge of the fieldf capital marketghe Court’sanalysis is primarily based
on certain undisputed facts contained in his declaration rather thaticalpareliance on
Purcell's opinions.
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amount of $1.7 billion.SeeHr’g Tr. 108:510. Given he interest rate spread between PABs and

taxable bonds, a PAB interest rate of 8% or higiwuld likely make conventionalebt

financing infeasible for purposes of funding a substantial portidheoPhase Il project costs.
Purcellasserts tht an interest rate of 8.5% would be needed to sell $1.75 billion of PABs

and that an interest rate of 12.75% would be needed to sell the sam# aftaxdle bonds.

SeePurcell Decl. § 36.To understand the origin of this figuiieis necessary to derstand the

history of AAF’s past attempts to sell its PABAAF first attempted to sell the bonds in August

2015, when it releasedRaeliminary Limited Offering Memorandum (“PLOM”) on the PABs

indicating aninterest rate of 6%or a single tranche afp to $1.75 billion SeeReiningerSealed

Dep. 145:610. AAF found that it could not sell all its PABs at that ratethe terms it wanted

In its first supplement to the PLOM, in September 2@k structured the offering so as to

increasehe projectednterest rate to 7.5%ndto issue the bondis two tranches, one for $1.35

billion and the other for $400 millionAgain, there wassufficientinterest from investors for

AAF to close on the sales AAF’s terms SeeHr'g Tr. 96:19-25. AAF followed up witha

second supplement in October and a third supplement in Novembendésgprojected

interest rate at 7.5% but adding additional terms that were arguatdyfavorable to investors.

Id. at97:5-25 98:1 Each time it was either unable to conclude a deal or chose dotsip

dependingpn whose framing@f the issuene prefers Either way, the fact remains that the AAF

project repeatedlgid notgenerate sufficient interest to result in a sale di@tics at the 7.5%

rate. SeeMC'’s Opp’n Defs.” Mots. Dismiss 5. As a resudiyen aside from Purcell's best guess,

it strikes the Court as reasonable that a full sale of the PABs wouldereqinterest rate of at

8 Although some of thigistory is recounted in excerpts from Mr. Reiningeepasition that has
been giverunderseal, the Court has left this discussion unredacted because the issue was
discussed at théune 3% public hearing and appears to be a matter of public record.
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least 8%in the present marketvhich wouldbump the interest rate for taxable bonds into the
rangethat AAF acknowledge unacceptable

AAF still makes an importamoint: This discussion presupposes that Avdeds to
consummate a full $1.75 billion bond offeriimgorder to proceed with the projecthat
assumption is unreasonable. The more likely scenario is thAFifcould not sell all its bonds
at its preferred rate, it would still sell some at a rfak®rable rate and attempt to finance the
rest of the project through other me&nBven if issuings1.75 billion in taxable bonds would
increase AAF’s interest costs by $744 million, as Purcell opihasjg not necessarily the
correct figure to use if AAF would not actually issue all $1.75 bililotaxable bonds.

At the same timehe interest rate demanded as part of a significant sale of taxable bonds
relates to the more fundamental issue: whetpenerally speaking, AAF can obtain financing
(other than PABs)n favorable enough terms to allow it to proceed with Phase Il. d§iovs
are seeking an unrealistically high interest rate on taxable bbfaltows thattheywould also
demand an inflatedrojected rate of return any equityinvestment.That is, if tke taxablebond
market looks bleakor AAF, so too wouldhe equity market. AABffersno reason to believe
otherwise, other than simply asserting that financing the prog@ctd combination of sources
would provide sufficient capital for the project to move fordvafurthermore, Plaiiffs stressed
at oral argument-and Defendants did not disput¢he general rule that equity investors demand
a higher projected rate of return on their investrtieaut dopurchasers of corporate debt, given
thegreaterisks inwolved. Purcell estimates thequity investors in the AAF project “would

most likely demand potential returns of at last 20% per annum,” IPDesd. 108, a figure that

® Although AAFwas initially required to sell all at once any PABs it planned teeiseeHr'g
Tr. 80:26, DOT hasmore recenthallowed AAF to issue its PABs in multiple tranchgseid. at
83:9-14.
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is likely unacceptable to AAF. Given the probable interest rate assb@igh conentional,
taxable debt financing, that figure ikdiy not far off AAF has certainlynot offeredthe Courta
more crediblene.

Also probativeis that in 2014, AAF issued and sold $405 million in fixear taxabld’1K
Toggle Notes bearing an intereate 0f12%. While Purcell explains that those notes represent
the reality of taxabldond financing for the project, AAF counters that when those naes w
issued “the Project was in its infancy and had a substantially differeaprisfile than it dos
today.” SeeAAF ReplyIRC 7. Naturally, AAF cites the progress that has been made on the
construction of Phase | and the rolling stock agreemewtn place, along with its planning for
Phase II.It ignores, however, thatat least whemhese motions were briefedhe PIK notes
were trading at a discount in the market, yielding ali®% as of February 2016SeePurcell
Decl. 150. Whether this is due specifically to investor skepticism abauettonomics of the
project, as Purcell sppsesid.  5Q or generally to investor skepticism over the entire-high
yield corporatebond market, a8AF contendsseeAAF Reply IRC 8, the upshot is pretty much
the same. Whether because of concerns over the particular project or because ahgeketral
conditions, the implication is thite AAF projectis seen in the bond market as a riskier
proposition today than it was in 201%hat factsteerghe Court toward the interest ratexd
projected rates of retuthat Plaintiffs contend will be necessary to obtain conventional
financing and away from those suggested by AAF.

The bottom lingin this case at leass that will does not necessarily make wafAF
may well have the desire and interdndultimatelythe means—to complete Phase Il of the
project, even in the absence of PABs. It is plausible that @Afd cobbleogether an

assortment ofiable financing from a variety of sourcesllowing it to proceed despite
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substantially reducing the project’sofitability. The Court does notecessarilghare Plaintiffs’
view that such an undertakimgpuld be practically impossihleBut Plaintiffs' burden is not to
demonstrate with certainty that invadithg the PAB authorization wougtind the project to a
halt. They must show, rathethat denying AAF access to PABs would significantly increase the
likelihood that AAF would noproceed witiPhase Il of the project. Plaintiffeve met their
burden, because thé&pve sufficiently called into question AARR® mmitment tacompletingthe
project absent PABs and shown thigiculty AAF would face in obtaining any other form of
financing The Courthusfinds that removing PABs from the equatiwould significantly
increase the likelihood that AAF woulak unable or unwilling tgroceed with Phase, lthereby
averting Plaintiffs’claimed injury This showingof redressability satisfigBlaintiffs’ obligation
to demonstrate standing to proceed with this acfionhe Court therefore moves to the merits
of Phintiffs’ claims.

B. Federal Nature of the Project

Plaintiffs’ primary claim on the merits is that DOT approved th&RHAocation
without undertaking environmental reviewderthe National Environmental Policy Aatvhich
is required forany“major Federal action[] significantly affecting the quality of therfaun
environment.” See42 U.S.C.84332(c); Complf1126—40. Defendantslo not dispute that no
environmental review took place before DOT authorized the PABs, butnemat no NEPA

review was required because the project is not megtarél action Plaintiffs also claim that

10 The Court has already found that constructmd operation of Phase Il woulduse Plaintiffs

to suffer a cognizable injurySeelndian River Onty., 110 F. Supp. at 68t has also explained

that “while the [causationjand redressability standards are analytically distinct, in this cage the
essentially merge because the crucial consideration in both ingsiitiesssame: the extent to
which DOT’s PAB authorization influences AAE’decision to proceed with the project.
Accordingly, the Court need only analyze the issue in terms of rebdiiégsand will not engage

in aseparate traceability inquiry.Indian River Gity., 110 F. Suppat 69.
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DOT violated the National Historic Preservation Agtfailing to “take into accountthe
project’s potential effectsn historic properties, 54 U.S.€306108 and that DOT violated
Section 4(f) of the Department of Transportation Bygtailing to determine that “there is no
prudent and feasible alternative to using” land it has determined twiberenentally or
historically significant and to ensure thag ghroject “includes all possible planning to miram
harm” to that land, 49 U.S.8.303(c)(1}(2). Defendants contend that these claims “fail as a
matter of law, for much the same reasons” as Plaintiffs’ NEPA cladserving that “[lJike
NEPA and the NIPA, . .. Section 4(f) is triggered only when a program or prcgesiibject to
federal control or approval.” AAE Mot. Dismiss IRC 30. The D.C. Circuit has also explained
that ‘{s]imilar federal involvement is required under [S]ection 4(f) of QT . and under the
NHPA” as is required to determine “what constitutes a ‘major federahactmer NEPA.”

Coal. for Underground Expansion v. Mine833 F.3d 193, 197 n.7 (D.C. Cir. 2003). The Court

will therefore proceed to analyzier purposes of bthree claimsthe federal nature of the
project in relation tahe requirements for what qualifias major €¢deral actiounder NEPA
Taking Plaintiffs’ wellpleadedactual allegationgas truethe Court findghat the project does
constitute major federal actiamder those factslt will thereforedeny Defendants’ motions to
dismiss with respect to those claifds.

A useful starting place, all parties agree, is the Council on EnveotahQuality

regulationthat defines “major Federal action” as an “action[] with effects that reaydjor and

11 Although some courts treat the existence of major federal actionissuarof subjeematter
jurisdiction,seeSancho v. U.S. Depbf Energy 578 F. Supp. 2d 1258, 1268 (D. Haw. 2008),
aff'd, 392 Fed. App’x 610 (9th Cir. 201,Ghis Circuit appears to treat it as a merits issee,

e.g, Macht v. Skinner916 F.2d 13D.C. Cir. 1990. Furthermore, all parties in this case discuss
the majoffederalaction requirement in the context of their motions on Rule 12(gy(8)nds.

The Court thus accepts Plaintiffs’ wiplleaded factual allegations as true for purposes of
deciding the issue.
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which [is] potentially subject to Federal control and respongiliili40 C.F.R. 1508.1&ee also

Mineral Policy Ctr. v. Norton292 F. Supp. 2d 30, 54 (D.D.C. 2003) (“In determining what

constitutes a ‘major Federal action,’” the court may first lookéarégultions implementing
NEPA.”). Thatregulation further defines an “action” to include a “project[] [axdgram(]
entirely or partly financed, assisted, conducted, regulated, an\agapby federal agencies.”
Thus, apartly federallyfinanced or assisted project wittajor effects would qualify as major
federal action, providethat it waspotentially subject to federal control and responsibility.
Although tkere is no litmus tegor whether something qualifies as major federal action
courts have tended to “consider the following factors: (1) whether thexpi® federal or non
federal;(2) whether the project receives significant federal funding; and (3) vilegoroject is
undertaken by a nefederal actor, whether the federal agency must undertake ‘affirmative

conduct’ before the nefederal actor may act.Mineral Policy Ctr, 292 F. Supp. 2d &4-55.

It is widely recognized that, in certaiituigations, “major Federal action’ can exist when the

primary actors are not federal agencies.” Save Barton Creek Ass’n v. Fediailigdmin,

950 F.2d 1129, 1134 (5th Cir. 1992)nfortunatelyfor reviewing cours, “[t]here are no clear
standards for defining the point at which federal participat@msforms a [private] project into a

major federal action. . . . The matter is simply one of degréa.Makani ‘O Kohala Ohana Inc.

v. Water Suply, 295 F.3d 955, 960 (9th Cir. 2002) (quotignond Hill Sch. v. United States

Dep't of Agric., 768 F.2d 1030, 1039 (9th Cir. 19B8%internalquotation marks omitted)).

Defendants suggestand the Court acceptghat a project qualifies as major federa
action if it may haveeffects that are majoa(pointnot in dispute here), and “if it cannot begin or
continue without prior approval by a federal ageang the agency possesses authority to

exercise discretion over the outcomé&eeSugarloalCitizens Ass’'n v. FERC959 F.2d 508,
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512 (4th Cir. 1992) (internal quotation marks and citation omitte@feridlants alssuggesthat
if a federal agency “possess|es] actual power to control [afedmral activity’that may have
major effects—and thats funded, financed, or assisteda significantand tangiblevay by the
federal governmentthen it qualifies as major federal actioldl. at 512;see alsdir’'g Tr. 6:24
25 (arguing that the precise test is unimportant because “DOT exercibes neitrol nor has it
provided significant federal funding for the project.”). Pldistbasicallyagree. Seeid. at
27:1546 (counsel for Indian River Coungonceding that frankly,] the plaintiffs need to
establish contradnd financial assistance(émphasis addef)

Fundamentallyinvoking “NEPA requires ‘a reasonably close causal relationship’
between the environmeaiteffect and the alleged calisethat is, the agency’s actiofbep’t of

Transp. v. Pub. Citizerb41 U.S. 752, 767 (2004). In ethtwords, an agency cannot be

responsible for an environmental effect “when the agency has narigyitb prevent the effect.”

Id. It must be able to exercise some discretion with regard to its actiorbscahgeto prevent

(or mitigate) any environméal effects See id.at 770. This idea conformsith the view that
“the touchstone of ‘major Federal action’ [is] a federal agency’s atgho influence

nonfederal activity.”_Save Barton Creek As950 F.2d at 1135

Defendants are correct that DOT’s PAB authorization is not a “legabpdition”

NAACP v. Med. Ctr., InG.584 F.2d 619, 632 (3d Cir. 197&)r AAF to proceedvith the

project!? Plaintiffs have not alleged otherwise. That theory, then, mayened ais a basis for

12 Although DOT’SPAB authorization is not a legal precondition for the project ¢cged the
RRIFFEIS states thdfa]pprovals by several fedal agencies, including the FRA, U.S. Army
Corps of Engineers (USACE), U.S. Coast Guard (USCG), Federafi¢tviAdministration
(FAA), Federal Highway Administration (FHWA), U.S. Fish and d\ffie Service (USFWS),
and the National Marine Fisheries Ser\iB®MFS) are necessary to implement the Project.”
FEIS S4.
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finding that the AAF project is major federadtion The Court will therefore proceed to
“examine two factors: (1) the amount and nature of Federal Defeshdlamding [or financial
assistance], and () extent of Federal Defendant[sivolvement anatontrol.” Sancho v.

U.S. Dep't of Energy578 F. Supp. 2d 1258, 1266 (D. Haw. 20@&)d, 392Fed. App’x 610

(9th Cir. 2010)citing Rattlesnake Coal. v. ERA09 F.3d 1095, 1101 (9th Cir. 2007)).

1. Amount and Nature of Federal Financial Assistance

Addressing theamount and nature of federal financial assiséaprovided to the AAF
project,Defendants conterfitst thata taxexemptbond allocation necessarily falls outside the
ambit of major federal action because the federal government does nde plicact funding for
the project. They further argue that whatever financial assistancedgmalfgovernment is
providing is not significant enough to essentially federalieeptioject. Plaintiffs respond that
there is no conceptual reason why a PABaation should banalyzedifferently than a grant
or loan and that the allocation itself provides substantial &dieancial assistance for the
project.

The Court finds itself in somewhat uncharted waters. No coustetadressed the
preciseissue here: whether the conferral of a tax benefit connectaattdirected toward
particular project, if substantial enough, can fit under the riagteralactivity framework.
Setting aside for a momettite degree ofederalcontrol over the project; is difficult to discern
a principled reasofor automatically exemptingonferras ofprojectspecifictax benefits from
the realm of major federal action. For one thing, the CEQ regulad&aks of “projects or
programs entirely or partly financeaksisted, conducted, regulated, or approved by federal
agencies.” 40 C.F.RR1508.18 (emphasis added). That regulation reqamisfederal

assistance, not funding per se. Assistanadr®ad termfo be surgand the regulation provides
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no guidancen what form that assistance must take. Direct funding in the formrahg g
obviously counts, but what else? On this pdedgeral loangrovide a useful comparison.

AAF has applied for an RRIF loan via the FRA in the amount & Billion. This loan
would enable AAF to finance approximately 45% of fheject’s estimated $3.5 billion cosin
contrast to a grant or direct subsidy, howeveruttimate neimpact on the federal treasury in
this scenario could be nil or even positiieeeFEIS 110 (“RRIF funding is a loan, not a grant,
so it must be repaid with interest, with the funding backed by collateraded by AAF.”);

Hr'g Tr. 12:1-4 (agreeing that the federal government “could actually make money eff’ th
RRIF loan). The riskexists, of course, thateHoan might not bpaid back. Bt themost likely
outcome is that the loan woute repaid with irgrest; the federal treasury wowgperience no

net outflow; and the government’s shafeh@ costs, in that sense, wolld zeo. See45 U.S.C.
8822 (“The Secretary [of Transportation] shall require interese fodlid on [an RRIF] loan

made under this section at a rate not less than that nectssagver the cost of making the

loan.” (emphasis added)Nonetheless, all pes agree that the decision to award an RRIF loan
under this circumstancetise type of federahgency action that subjectto NEPA. FRA’s own
regulationinterpreting its obligations under NER#d under other federal statutesfirms as

much See49 C.F.R. § 260.3fexplaining that the award of an RRIF loan “is subject to a variety
of environmental and historic preservation statutes and imptargeegulations including the
National Environmental Policy Act. ., Section 4(f) of the Department of Transportation Act

. .. ,andthe Natonal Historic Preservation A¢tand that “[a]ppropriate environmental/historic
preservation documentation must be completed and approved [Fetiezal Railroad]
Administrator prior to a decision by the Adminawr on the applicant’sRRIF loan

applicatior).
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Compare the loan to the PAB allocation provided here. DOT has allocavé@diffilion
in PAB authority, whichwould enableAAF to financeabout50% of the overall projectindian
River plausibly allegem its Complaint that the cost to taxpayers frtms particular PAB
allocation—from thetax revenue thatite government has chosen togmiby making interest on
the bonds taree—will be between $37 million and $60 millioper year. MC’s Compl.§63.13
Over a teryear timeframe, which the parties used at oral argument, that amoan£370
million to $600 million cost to taxpayerd.heamount of assistance as a sharthe overall
costs for the project under trgsenario would bbetween 10% and/%. Again, although the
RRIF loanmight not be paid back in full, thenticipatedmpact on theublic fisc would be far
greater from the PAB allocation than fromRRIF loan award. The difference with the loan is
that the federal governmeinicurs an immediate outlay but on net expects to end up ahead,
whereas with the PAB allocation, the federal government chooses tofditugeinlays but ends

up hundreds of millions of dollars behitt.

13 According to Plaintiffs, assuming an interest rate of 7.5%axable bonds,"AAF would pay
$131 million in interest each year, on which bond holders wout approximately $37 million
in taxes(assuming an average tax rate of 28%).f AAF were to pay adx-exempt equivalent
to the 12%coupon rate on its PABs, the tpayer subsidy would rise to $60 million per y&ar.
MC’s Compl. Ex. 8 John N. Friedman, An Economic Analysis of All Abo&idrida (Feb.
2015)),at 12

14 At least one court in thisiBtrict has attached neeight to the outlay/inlay distinction. In
Sierra Club v. U.S. Department of Agricultudeidge Sullivan found that the Department of
Agriculture had “#ectively provided financing to a company for a project (\iin the meaning
of NEPA’'s majorfederalaction requirement) bgestructuring anéssentially reducing that
company'’s prior delbwedto theagency. 777 F. Supp. 2d 44, 62 (D.D.C. 2011)rue, the
agency itselhad made actual loans in the past for the project, but theatsofbundthe
agencys decision to take in less money to be a forrfederalfinancial assistanci®er the
project.
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All else equal, it would be somewhat odd to find major federabn stemming from the
government’s provision of a loam support of a projeet-allowing a builder access to 45% of
the capital it needs to compdetheproject, withoutultimately costingthe federal government
anything—butto find no major federal aicn when the federal government has authorized tax
exempt bonds to be issued to support a particular project, allowingdartascess to half of the
capital it needs to complete the projatafinal cost ofhundreds of millions of dollars the
federdtreasury. Thenainconceptual difference is that, in the loan scenario, the federal
governmentnritesa check directly to the builder, while in the PAB scenariogtheernment’s
financial support is indire@nd longeiterm—mediated through investorshey buy the bonds.

But it is unclear why a finding of major federal action should tur the precise mechanism the
federal government employs to assist the proj€etrtainly nothing in the text of the statute
compels that resultHere, there is no dispethat the federal government has consciously chosen
to forgolargeamounts of tax revenue for the specific purpogeetging AAF complete its

railway project and Plaintiffgplausiblyallege that this assistance is critical to the project. In the
Cout’s view, then, if theamount offederal assistance conferred by the RRIF lcemsupport a
finding of major federal action, so taranthe amount offederalassistance conferred by the
PAB-allocation decision.

Regardless, Defendants argue, the finaragalstance provided by PABs to the project is
simply tao minimal or marginal to convethe project into major federal action. Setting aside
thatboththe benefit to the AAF projechd the cost to taxpayease arguablgreater in the PAB
context thann the RRIF context, Defendaht@rgumenis somewhaisguided The cases they
cite primarily stand for the proposition that

[w]here the federal “involvementionsistonly of funding a construction project,
the projectdoes not rise to the level of “major federal actioamiless the funds
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represent a significant portion of the project c&bnsequently, even a project that
receives as much as 18% of its funding from the federal goestnimas been held
not to be a “major federal action” where the fundaggncy “could not exercise
discretion and control over the design, location or choice of alteesator tle
nonfederally funded portions.”

Touret v.NASA, 485 F. Supp. 2d 38, 43 (D.R.l. 20@@mphasis addedyuotingRiverfront

Garden Dist. Assi v. City of New Orleans2000 WL 35801851*7 (E.D.La. Dec. 112000).

The Court does not have beforaiitypersuasive authority that financial assistance at the level
provided by the PAB allocatiomhen paired with federal-agency control, cannot make up ajor
federal action. It is important, then, for the Court also toyaeahe degree to which the AAF
project is “potentially subject to Federal control and respongibil#0 C.F.R.§ 1508.18.

2. Extent of DOT’s Involvement and Control

While “major federdaction can exist when the primary actors are not federal agencies,
. .. ‘the distinguishing feature’ of federal involvement is ‘theigbtb influence or control the

outcome in material respects.Riverfront Garden Dist. Ass; 1000 WL 35801851, &6

(quotingBarton Creek950 F.2d at 1134):[T] he federal decisionmaker must have discretion to
exercise” some control ovarsignificant portion ofhe project “before the matter in issue will be

a major federal action.1d. That is sdbecause “[t]he EIS process is supposed to inform the

decisionmaker.” 1d. (quotingBarton Creek950 F.2d at 1134rternalquotation marks
omitted)). If the agency cannot materially influence the projectaurire a project’s proponent
to take enviromental mitigation measur@s response to an EIS, there is no point in forcing that

agency to conduct an environmental reviavhe first placebeforethe project occursCf. Town

of Barnstables. FAA, 740 F.3d 681, 691 (D.C. Cir. 2014) (“NEPA’s ‘rulerefson’ does not
require[an agency}o prepare an EIS when it would serve no purpose.” (internal citatbn an

guotation marks omitted)).
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Again, a comparison to the RRIF loan awansthich no party disputes involves the
requisite degree of federal cortemdimplicates the majefederalaction requirement of
NEPA—is instructive Both the potential and actual control that DOT (or itsagdncy, FRA)
exerciss with respect to the AAF project is substantially similar in tlesincrucial respects
the RRIF and PAB scenariofn the RRIF context, FRA has discretion to condition its loan
award on the recipient’s compliance with various conditionsydiel environmental mitigation
measures So too in the PARallocation context.Indeed that isexactly what DOT did here.
Plaintiffs allege, and Defendants do not dispute, that-B@3 a condition of the PAB
allocation—required AAF to wait until the completion of the environmentaiew process
connected to the RRIF application and then to comwily any mitigation measures outlined in
the FEIS, even if AAF chose not to proceed with the RRIF. I@&eeReininger Decl. Ex. H
The mitigation measuremsitlined by the RRIFFEIS, with which AAF was required to comply as
a condition of PAB financing,ra extensive. Inthe FEIS, “[m]itigation measures are proposed
for traffic and atgrade crossings, noise and vibration, water, navigation, wetlainttsgibal
resources and natural ecological systems, essential fish haBitt (Breatened and endanger
species, and historic properties.” FEKR.7Theyinvolve, among other thingsertain
construction techniques AAF must employ and types of equiptodig used or natsed FEIS
thl.7.2-11° A summarylist of thesemitigation measureis attached to this opinion as an
appendix.

Thisis the kind of federal control overivateprojectscontemplated by statutes like

NEPA: The federal government has conferresigmificantfinancial benefit on (or incurred

15 The RRIFFEIS also includes mitigation measures related to the NHPA anidrsé(f) of
the DTA.
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significant costs in directupport of) a project with potentially major environmental effects,
and—as a condition of that assistaretherelevantagencyis empoweredand has chosetg
require the builder to alter the project and its caa$ion so as to satisfy tlagency that
negtive envionmental consequences anaimized to the extergracticable DOT in fact
required these types of material changes to the AAF projeekahangdor authorizatiorto
issue $1.75 billionr taxexempt bonds. It thus enjotfse requisite degree of control called for
by NEPA and related statutes so as to implicate major federal.action

In light of theconsiderabldenefit conferred on AAF by access to PAB financing, the
major cost to the federal governmentpécificallysupporting theroject in this way, and
DOT'’s ability to exercise control over the entire project’s manner dadtoaction the Court
finds that Plaintiffs havadequatelalleged the existence of major federal action. It will
therefore deny Defendants’ motions to dissmas to Plaintiffs’' NEPA, NHPA, and DOTA
claims.

C. DOT's Statutory Authority to Authorize the PABs

Plaintiff Martin County also claims that DOT exceeded its authander 26 U.S.C.
§ 142(m),a provision of the Internal Revenue CdHatallows for PABs to be allocated for
“qualified highway or surface freight transfer facilitiedViartin County contendthat the AAF
projectdoes not meet the statutory definition dfgaalified highway or a “surface freight
transferfacilit[y] ,” and tlat anyPAB allocation in support of the projestthereforeunlawful.
The Court does not reach that question, however, because it find&attiat County’'sstake in

the projectdoesnot arguably fallvithin the zone of interespgotectedr regulated by 26 U.S.C.
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8 142. It will therefore grant Defendants’ motion to dismiss with respedlartin County’s
claim.

When a plaintiffsues under the APA, it must satisfpt only Article 1lI's standing
requirements, but an additional te3the interest @asserts must barguably within the zone of
interests to be protected or regulated by the statdehe says was violatedMatchE-Be-

NashSheWish Band of Pottawatomi Indians v. PatchadR2 S. Ct. 2199, 2210 (2012) (quoting

Ass n of Data Processin8erv. Org.v. Camp 397 U.S. 150, 1581970)). As herewhen a

“plaintiff is not itself the subject of the contested regulatorpacthe test denies ght of
review if the plaintiff's interests are so marginally related to or inconsistent withuitfpses
implicit in the statute that it cannot reasonably be assumed that Comgesgled to permit the

suit” Clarke v. Sec. Indus. Ass'd79 U.S. 388, 39@1987). While “[t] he test is not meant to

be especially demandingghd ‘there need be no indication of congressional purpolertefit
the wouldbe plaintiff,” the question of reviewability “turns on congressional intentbas
“whether a particular plaintiff should be heard to complain of a partiagiancy decision.’ld.
at 399-400.

In conducting the zoref-interest test herehérelevant unit of analysig.e., the
allegedly violated statutéy the section of the Internal RewenCode that allows faax-exempt
bonds to be issued when their proceeds are used to fitathegpes ofprojects, such as
airports, docks and wharves, sewage facilities;—aasl relevant here-qualified highwag or
surface freightransfer facilities.It is properto consider this specific statutory section, rather
than the Internal Revenue Gods a whole, because the “Code is an extraordinarily complex
statute which does not have a single, unified purpose. Rather, the Gudaded to

accomplish a wide variety of economic and social goals and purpokas Analysts &

31



Advocates v. Blumehtl 566 F.2d 130, 141 (D.C. Cir. 1977j.would be similarly

inappropriatdo assess Martin County’s interests agaihsientireSafe, Accountable, Flexible,
and Efficient Transportation Act SAFETEA")—an 836pagelaw thatservegrimarily to
providenearly $300 billion irsurfacetransportation fundingMartin Countyargueghat
because SAFETEAmMende®6 U.S.C. § 142 to add “qualified highway or surface freight
transfer facilities” toa preexistindist of projects eligible for exemgacility bonds (i.e., PABS)
the Court must look tall of theAct’s multifarious purposet® conduct the zonref-interess
inquiry here But SAFETEA is a massiv&atutewith many objectivesand there is no
indication thatMartin Countys asserted interesh@veany connection to thegarticular
amendmentSAFETEAmade to Section 142Moreover,those amendmengebut a tiny
componenbf the overall legislationExaltingany interest protectedr regulatedy SAFETEA
in performng the zoneof-interests analysig this caseavould wronglyleadthe Court to reason
“on the basis of intent inferred from statutory provisions whiahges embody different goals
and policies.” Tax Analysts 566 F.2d at 141.

Martin Countys interests in the projechay well beconnecéd to public safetyas well as
to environmental protectiosand historic preservatiorBut Congresenacted26 U.S.C. § 142 in
general, and Sectisi42(a)(1) and 142(m) in particuldo, create a tax benefit to support the
development and constructionadrtainkinds of projectswith significantpublic benefis anda
demonstrated need for financial assistanteat portion of the Internal Revenue Cdaes
nothing to do with Martin County’assered interestsnor does itprotect(or regulatethose who
would claim thapublic safety or otherelated interests would lapairedby a lond allocation
to an ineligible project Martin Countypresens no realargument that itgiterests are more than

marginally related those protected or regulate@dagion 142 itself; it places all itseeggs in the

32



SAFETEA baskeinstead!® As in Tax Analysts, the Coudeemssignificant that Martin County
“[does] not in [its]submissions .. attempt ® persuade the court that Jiessserted . . . interests
fall within thezone of interests relevant to [the provision of the Internal Reveade &legedly
violated]. Rather, [it reliegntirely on other provisions” of the statute that amended that piece
of the Internal Revenue Code “to argue that the zone standard hasmabsied.” 566 F.2d
at143. In sum, the Court agrees with Defendants that Congress did not foteidintiffs
assertingoublicsafety, environmentgdrotection, or historipreservation interests to sue for a
violation of 26 U.S.C. § 142BecauseéMartin County isnot arguably within the zone of interests
protected or regulated by the sti@ theycontendwas violatedthe Court will dismiss this claim.
V. Conclusion
For the foregoing reasorthie Court willgrant Defendants’ motions to dismiss ash® t

claimed violation ofSection142of the Internal Revenue Cod&he Court will, however, deny

16 Martin Countyalso advances the argument that it ‘teas interest that the limited pool of
PABsbe used solely on qualifying projects, not any type of project t@at inlawfully
shoehorns into the statutory definitiondC’s Opp’nDefs.” Mots. Dismis84. But a mere
interest in proper application of the Constitution &wis is not constitutionally gmizable see
Lujan v. Defenders of Wildlife504 U.S. 555, 57434 (1992),and “on any given claim the injury
that supplies constitutional standing must be the same as thewiijoiry the requisite ‘zone of
interests’ for purposes of prudential standifdgduntain States Legal Found. v. Glickm&?2
F.3d 1228, 1232 (D.C. Cir. 1996).
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Defendants’ motions as to the claimed NEPA, NHTA, and DTA tiaria. An Order

accompanies this Memorandum Opinion.

%Z%W L. %/W

CHRISTOPHER R. COOPER
United Sates District Judge

Date: August 16 2016
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All Aboard Florida Final Environmental Impact Statement and Section 4(f) Determination

7  Mitigation Measures and Project
Commitments

71 Introduction

According to the Council on Environmental Quality (CEQ) Regulations for Implementing the National
Environmental Policy Act (NEPA), project proponents shall, to the fullest extent possible:

“Use all practicable means consistent with the requirements of the Act and other essential
considerations of nation policy, to restore and enhance the quality of the human environment and avoid
or minimize any possible adverse effects of their actions on the quality of the human environment.”
(40 CFR § 1500.2(f))

In accordance with the NEPA regulations, this chapter identifies and evaluates measures that would
avoid, minimize, or mitigate impacts that would result from the Project. Measures to minimize impacts
by limiting the degree or magnitude of impacts associated with the proposed All Aboard Florida (AAF)
passenger rail service and its implementation are described. As documented in this chapter, effects to
various environmental resources are unavoidable due to the proposed location of the new MCO Segment
and East-West Corridor (E-W Corridor) connecting with the existing Florida East Coast Railway (FECR)
(the North-South Corridor [N-S Corridor]); therefore, measures that minimize adverse effects have been
identified. A detailed analysis of proposed compensatory mitigation measures is included for areas in
which replacing lost resources is necessary.

This chapter provides a description of mitigation for short-term construction-period effects, permanentloss
of protected resources, and long-term effects of Project operations, and responds to public comments on
the Draft Environmental Impact Statement (DEIS) concerning mitigation of potential environmental
impacts of the Project. This chapter also describes consultation with federal and state agencies pertaining
to mitigation. In addition, this chapter summarizes the mitigation commitments for Phase [, the West Palm
Beach to Miami Corridor, as set out in the 2013 Finding of No Significant Impact (FONSI) (FRA 2013).

7.2 Project Commitments

This section describes the proposed Best Management Practices (BMPs) incorporated in the Project and
mitigation measures for unavoidable impacts. Mitigation measures are proposed for traffic and at-grade
crossings, noise and vibration, water, navigation, wetlands, biological resources and natural ecological
systems, essential fish habitat (EFH), threatened and endangered species, and historic properties. For each
resource, the analysis describes efforts to avoid consequences, minimize impacts, and provide
compensatory mitigation. Table 7.2-1 provides a summary of construction-period BMPs and mitigation
measures proposed for environmental resources that would be affected by the Project. These construction-
period BMPs were also required by the FONSI for the WPB-M Corridor.

Mitigation Measures and 7-1
Project Commitments



All Aboard Florida

Final Environmental Impact Statement and Section 4(f) Determination

Table 7.2-1

Project BMPs and Mitigation Measures — Construction Period

Environmental Resource

BMPs and Mitigation Measures

Transportation

Implement traffic management BMPs during construction activities

Air Quality

Implement BMPs (such as soil watering to reduce fugitive dust emissions) to keep emissions to a
minimum

Keep construction equipment on site for duration of construction

Noise and V bration

Avoid nighttime construction in residential neighborhoods
Locate stationary construction equipment as far as possible from noise sensitive sites

Re-route construction-related truck traffic along roadways that will cause the least disturbance to
residents

Monitor and maintain equipment to meet noise limits
Minimize the use of generators to power equipment
Limit use of public address systems

Limit or avoid certain noisy activities, such as aboveground jackhammering and impact pile driving,
during nighttime hours

Use augers (as opposed to pile drivers) where practicable

Operate earthmoving equipment on the construction lot as far away from v bration-sensitive sites as
practicable.

Phase demolition, earthmoving, and ground-impacting operations so as not to occur in the same
time period.

Select low-impact demolition methods where possible.

Avoid v bratory rollers and packers near sensitive areas.

Hazardous Materials and
Solid Waste Disposal

Use appropriate special waste handling techniques
Implement dust control measures

Use proper technique for management/disposal of contaminated soil/groundwater

Water

Implement sediment control BMPs (turbidity curtains and silt fences)

Essential Fish Habitat

Use silt fences and turbidity curtains
Develop and implement an Erosion and Sedimentation Control Plan

In-kind compensatory mitigation at a federally approved mitigation bank

Biological Resources and
Natural Ecological Systems

Revegetate cleared areas when required by standard BMPs and applicable laws.

Reduce the potential for invasive species spread by using imported soil for fill material that
has been certified free of invasive species seeds and rhizomes.

Threatened and Endangered
Species and Other Protected
Species

Adhere to the Reasonable and Prudent Measures, Terms and Conditions, and Conservation
Recommendations of the Biological Opinion issued by USFWS.

Make siltation/turbidity barriers of material to not entrap/entangle species, and not impede species
movement.

Operate water vessels at no wake/idle speeds at all times and in water depths where the draft of the
vessel provides less than a 4-foot clearance from the sediment. Vessels to follow routes of deep
water.

Instruct personnel in the potential presence of threatened and endangered species in the vicinity.
Personnel to be advised of the civil and criminal penalties for harming species.

Cease activities if a manatee comes within 50 feet of the construction area or barrier, including
vessels being shutdown, until the animal has moved on its own volition beyond the 50-foot radius of
the construction operation.

Mitigation Measures and
Project Commitments
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All Aboard Florida Final Environmental Impact Statement and Section 4(f) Determination

Table 7.2-1 Project BMPs and Mitigation Measures — Construction Period (Continued)

Environmental Resource BMPs and Mitigation Measures

Threatened and Endangered » Post signs regarding species before and during in-water construction activities.
Species and Other Protected

Species (Continued) * Do not subject feeding sites to water management practices.

o Comply with the Bald Eagle Management Plan with respect to all construction activities.
e Obtain a Bald Eagle Disturbance Permit.
e Submit an eastern indigo snake monitoring report to the appropriate federal and local field offices.

e Conduct construction activities during daylight hours in areas that might be visible from any sea turtle
nesting beaches.

o Complete construction from the water utilizing floating barges and turbidity barriers.

e Use bubble curtains during pile driving to reduce noise impacts to swimming sea turtles and
smalltooth sawfish.

e Complete Florida Fish and Wildlife Conservation Commission-compliant gopher tortoise surveys by
a qualified gopher tortoise agent prior to ground disturbing activities.

e Conduct pre-construction surveys for listed plant species in coordination with USFWS and relocate
individuals if necessary.

o Implement eastern indigo snake protection measures
¢ Implement STANDARD MANATEE CONDITIONS FOR IN-WATER WORK - 2011

¢ Implement SEA TURTLE AND SMALLTOOTH SAWFISH CONSTRUCTION CONDITIONS March
2006

Historic Properties e Implement Archaeological Monitoring Plan for all project work in the area of six identified
archaeological sites (Hobe Sound National Wildlife Refuge #3 Site (8MT1287); the Fort Capron Site
(8SL41); Vero Man/Vero Locality Site (8IRI/8IR9); Fort Pierce (8SL31); Railroad (81R846); and
Avenue A-Downtown Fort Pierce (8SL1772) and in any other areas designated by SHPO

e Consult with SHPO for design for rehabilitation and construction of all bridges that are contr buting
resources to the Florida East Coast Railroad Historic District to avoid adverse effect to the district

e Consult with SHPO in the design and construction of replacement and updated crossing gates at
grade crossings within historic districts abutting the Florida East Coast Railroad Historic District or in
proximity to historic properties

o Consult with SHPO to assess and avoid potential adverse effects of construction activities identified
outside of the existing APE for direct effects on historic properties or archaeological sites listed or
eligible for listing in the National Register of Historic Places

o Place communications towers in locations that have been determined to contain no above or below
ground historic properties

* Implement alternative construction methods such as v bratory or sonic pile driving to reduce vibration
impacts from pile driving at archaeological sites located within 135 feet of locations where pile driving
occurs

Section 4(f) Parks and o AAF will develop a construction management plan to reduce and minimize the effects of grade
Recreation Properties crossing reconstruction in Jonathan Dickinson State Park on park uses. AAF, in association with
FRA, will coordinate with the land management agency.

Table 7.2-2 provides a summary of project-level mitigation measures proposed for unavoidable impacts as
aresult of the Project.
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Table 7.2-2 Project Mitigation Measures for Unavoidable Permanent Impacts

Environmental Resource Mitigation Measure
Traffic and Grade Crossings » Work with State and local traffic officials to adjust traffic signal timing as needed in Project Area
¢ Implement and fund initial grade crossing safety enhancements identified in the Diagnostic Team
Report (see Section 5.4.4 2)
Noise and Vibration ¢ Install noise barriers along the E-W Corridor (see Section 7.2.4) where effective in reducing noise

impacts near elevated structures (Narcoossee Road and 1-95)
¢ Maintain train wheels and rails to minimize vibration

¢ Install pole-mounted horns at 117 grade crossings where severe noise impacts would occur in the
absence of mitigation (Appendix 3.3.5-D)

Water ¢ Implement stormwater treatment BMPs (surface infiltration through swales, ditches, and over-land
flow; installation of underground French drain systems; deep injection wells to drain water via
gravity or pumping; and/or wet detention and retention ponds)

Navigation e Manage train schedules to minimize bridge closures
¢ Provide marine industry with bridge closure schedules to facilitate planning by boaters

¢ Develop a set schedule for the down times of each bridge location. This schedule will include both
freight and passenger rail service.

¢ Provide that schedule of bridge closures in an internet-accessible format to offer the public with
access to that information, including the boating community and marinas. This will be posted on
the AAF website and/or the US Coast Guard website.

* Implement a notification sign/signal at each bridge location with warning count downs to indicate
the times at which the bridge will begin to close and open and how long before a train will arrive.

¢ Develop formal contact with first responders and emergency personnel.

¢ Develop coordination plans between AAF and local authorities during peak vessel travel times on
holidays and major public events

¢ Install a bridge tender at the New River Bridge

Wetlands e To compensate for impacts to waters of the United States (wetlands and surface waters) AAF
proposes the purchase of in-kind mitigation bank credits from a federally approved mitigation bank
whose service area covers the project.

e To compensate for impacts to wetlands under the jurisdiction of State of Florida AA proposes:

Biological Resources and Natural ¢ Develop designs to provide wildlife passage under bridges and through culverts in critical areas
Ecological Systems (Econolockhatchee River and Little Creek).

¢ Install wildlife crossing within the Tosohatchee Wildlife Management Area

Threatened and Endangered e Purchase two scrub-jay credits with a USFWS-approved scrub-jay mitigation bank in accordance
Species and Other Protected with Florida Statute Title XXVIII, Chapter 373.4135, Mitigation banks and offsite regional mitigation
Species

Essential Fish Habitat o Obtain Section 404 permit and follow wetland mitigation conditions

¢ In-kind compensatory mitigation at a federally approved mitigation bank in accordance with Florida
Statute Title XXVIII, Chapter 373.4135, Mitigation banks and offsite regional mitigation

Historic Properties o Prepare HAER documentation for the Eau Gallie River Bridge and the St. Sebastian River Bridge

¢ Develop website focusing on and highlighting the contributions of Henry Morrison Flagler as well
as the history of the Florida East Coast Railway and its passenger rail service along the corridor.

o Continue to consult with the SHPO regarding appropriate design elements for the replacement of
NRHP eligible bridges and those bridges that are contrbuting elements to the FECR Historic
District.
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