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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THADDEUS J. NORTH, et al., g
Plaintiff s, g
V. g Civil Action No. 15-494(RMC)
SMARSH, INC., et al., g
Defendants. g
)
OPINION

Thaddeus J. North and Mark P. Pompeo (Plaintiffs) were securities brokers who
were the subject of enforcement actions by the Financial Industry ReguAaihiority
(FINRA). Pursuanto the Securities Exchange Act of 1934, 15 U.S.C. 8et&aq(Exchange
Act), FINRA initiateddisciplinary actions against Plaintiffs for alleged improprieties and
noncompliance with securities laws and regulations. In pursuing these actidRg, &ked
Smarsh, Inc— the email vendor fd?laintiffs’ former firms— to produce copies of internal and
external electronic communications concerning Plaintiffs and otigésteredorokers.

In the instant case, Plaintiffs allege that the data produced by Smarslieohd re
upon by FINRA was spoliated and tampered. Compl. [DktTheyseek monetargamages for
the intentional or negligent spoliation of ttigta. Id. at 29. Plaintiffs alsseekto enjoin
FINRA's disciplinary actions, as well & prevent the dissemination and use of siathin any
future proceedingld. Both FINRA and Smarsh (Defendants) separately move to dismiss.
Plaintiffs filed oppositions to both motions to dissiito which Defendants filestparateeplies.
The parties also filed a suesponse and sueplies. The Court will grant Defendants’ motions

to dismiss.
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|. FACTS!
A. The Parties

Mr. North is a resident of Connecticut. From February 2008 to August 2011, Mr.
North was the Chief Compliance Officef Southridge Investment Group, LLC (Southridge).
In 2010, FINRA began irestigating Southridgkbecause of certain improprieties concerning the
owner's management of a hedged andanalleged business relationship between LK, a broker
registered with Southridge, and TC, a person whastatatorily disqualifiedrom working as a
broker. As a result of the investigation, Mr. North and about half of his Southridge colleagues
left that firmand became registered with Ocean Cross Capital Markets, LLC (Ocean Gfoss)
North workedat Ocean Cross, also as Chief Compliance Officem August 2011 to January
2013. Mr. North is also a respondent in two FINRA Enforcement Disciplinary Procee(lihg
Proceeding No. 2010025087302 involving Southridge (Southridge Proceeding); and (2)
Proceeding No. 2012030527503 involving Ocean Cross (Ocean Cross Proceeding). In both
proceedings, FINRA accused Mr. North of failing to review sidfitelectronic correspondence
to ensure compliance with securities laws and regulations. In the Southridgeding FINRA
also accused Mr. North of failing to identify and report the business relations\wpenel K and

TC.

1 Unless otherwise cited, these facts are taken directly from the Compldistiirstant case.

The Court has also considered documents incorporated by reference in the Co8gxaliitEOC

v. St. Francis Xavier Parochial Schqdl17 F.3d 621, 624 (D.C. Cir. 1997) (stating that courts

may consider documents incorporated by reference in the complaint, as amellrastters of

which the Court may take judicial notice, without converting a mdtatismiss into a motion

for summary judgmentgee also Ward v. D.C. Dep't of Youth Rehab. Sergs. F. Supp. 2d

117, 119-20 (D.D.C. 2011) (explaining that courts may consider such documents even if they are
not produced “by the plaintiff in the complaint but by the defendant in a motion to dismiss”)
(citations and internal quotation marks omitted).



Mr. Pompeo is a resideat Massa&husetts.He was a registered securities broker
with Southridge from January 2010 to September 2011 and with Ocean Cross from September
2011 to September 2012. On August 16, 2013, FINRA charged Mr. Pamthegolating
FINRA rulespursuant to FINRA Examination No. 2012030537Br. Pompeo dtled the case
against him. As such, Mr. Pompeo is not a respondent in the underlying FINRA disciplinary
proceedings.

Smarsh is a New York corporation with its principal place of buseress
headquarters Portland, OregorRageDecl. in Supp. o6Emarsh’sMTD [Dkt. 9-1] (PageDecl.)

1 2. Snarshalso has satellite offices in Atlanta, Boston, Los Angeles, New York, and London.
Id. Smarsh holds itself out to be “the leading provider of archiving & complianceswior
companies in regulated and litigious industries.” Compl. § 5. Smarsh contracted withdgeut
and Ocean Crosdd preserve exact and unchangeable copies of internal and external
communications for all registered representatives of the two (2) firmsiapl@ance at all times
from July 1, 2009 through July 1, 20(@Relevant Period). . and according to the requirements

of the Exchange Act.’ld.

2 The Complaint indicates that FINRA “charged” Mr. Pompeo with FINRA rule viaolat
Compl. T 4 n.3. Defendants respond, howethat, FINRA never iaged a formal complaint
against Mr. Pompeo and, instead, merely sent him a notice of a potential enforaginertee
FINRA’'s MTD [Dkt. 6] at 12 n.7, 13 and Smarsh’s MTD [Dkt. 9] at\®hetherMr. Pompeo
was formally charged is irrelevant.

3 Mr. Pompeo xecuteda Letter of Acceptance, Waiver and Consent (AWC), which FINRA
accepted. According to FINRA Rule 9216(a)@) accepted AWC “shall be deemed final and
shall constitute the complaint, answer, and decision in the maB8MRA’s MTD, Ex. 2

(FINRA Rule 9216 at 1-:2. Mr. Pompeo agreed to a ten business-day suspension from
association with any FINRA member firm and a $5,000 fine. FINRA's MTD, Ex. 3 (Mr.
Pompeo’s AWC).He also waived his right to appeals well as his right to deferdjainst
FINRA'’s allegations.ld.



FINRA is a private nofor-profit Delaware corporation and a sediguatory
organization (SRO) in the securities industBINRA is registered with the Securities Exchange
Commission (SEC) as a national securities association pursuant to the Matbroéyl 838,

15 U.S.C. § 780-8t seq.and has its headquarters in Washington, =[DIRA serves as both a
“professional asociation [that] promot[es] thaterests of its members” and as a “gquasi
governmental agency” authorized “to adjudicate actions against members veloowsed of
illegal securities practices and to sanction members found to have violated the Exchaorge Act
.. [SEC] regulations issued pursuant thereto.” Compl. § 6 (qudatigAss’n of Sec. Dealers,
Inc. v. SEC431 F.3d 803, 804 (D.C. Cir. 2003)INRA’s discplinary actions “may be
adjudicated before a [FINRA] Hearing Panel” and the Panel’'s “decisions mapéaegio the
National Adjudicatory Council (NAC), or they may be reviewed by NAC on its owiatinve .

Id. (citations omitted).NAC can affirm, reverse, or modify the Panel’s decisi@mce a final
disciplinary action is taken against a member, FINRA must notify theddE&ld actionwhich
“may then acsua spontegr pursuant to a petition from the aggrieved member, to reNik@' s
decisionde novd. Id. (citations omitted)see alsd5 U.S.C. 8§ 78s(d)FINRA, in its role as
first-level adjudcatbr, cannoappeal an SEC decision that reverses a NAC decisibiat 805.
The aggrieved member, however, may appeal an SEC decision to the relevant U.8f Cour
Appealsor the U.S. Court of Appeals for the District of ColumBiecuit. Seel5 U.S.C. § 78y.

B. FINRA Rules on Electronic Communications

FINRA Rule 3110(a)-(d) an8EC regulation at7 C.F.R. § 240.17a-4(f) reqai
securities brokedeales to preserve all written and electronic communications. Copies of all

electronic communications must be preserved “exclusively in agwrntable, nonerasable

4 0n July 30, 2007, the National Association of Securities Dealers, Inc. was renifRed F
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format.” 17 C.F.R. 8§ 240.174(f)(2)(ii))(A). Such eletronically stored information (E$|
includes emails, chats, instant messages, and like communicaiiandless of the digital
device used to send or recethem. The electronic record is the original and official federal
record of these communicationSeeArmstrong v. Executive Office of the President, Office of
Admin, 1 F.3d 1274 (D.C. Cir. 1993). As a res@EC has warned that any ESI systems that are
vulnerable to the “ability to overwrite or erase records stored on thesmsysie “non-
compliant with Rule 17a-4(f).” Compl. 1 12 (quotiBectronic Storage of Brokddealer
Records Exchange Act Release No0.-34806, 68 Fed. Reg. 25281-02, 25283 (May 12, 2003)).

As alleged Southridge and Ocean Cross contracted with Smarsh to ensure their
compliancewith these regulatory duties of preservati@pecifically, they hired Smarsh to:

(a) use proper care to preserve by commercially responsible

methods exact, unalterable, n@writeable, and nearasable

copies of each firm’s registered represawés’ domain emails,

Bloomberg messages and other electronic correspondence in a

permanent file for the Relevant Period, (b) provide access to that

database of ESI for compliance review, and (c) maintain an accurate

electronic record that documents ESI compliance reviews.
Id. T 14. Plaintiffs allege that thegeasonably relied on Smarsh’s “knowledge, expertise and
representations respecting its archival and compliance solutions” and reasbehble[d] that
Smarsh would exercise due and proper care in preserving their own and the firmal eme
external electronic communications in a commercially reasonable manner in an eeeskib

properly searchable databaséd: | 28.

C. FINRA's Investigation and Disciplinary Proceedings

William E. Schloth, who is not a party to this suit, was the Chief Executive
Officer and General Securities and Financial Operations Principal at SgetandhenOcean
Cross at all times during the Relevant Period. Mr. Schloth hired LK in July 2009 ameémwas

direct supervisor at both Southridge and Ocean Cross. Mr. Schloth interviewed TC in June 2009,
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but did not hire him because of the time and expense of attempting to reverse his diatjoalifi
from the industry. Mr. Schloth informed FINRA in August 2009 about a business relationship
between LK and TC. As a result, FINRA began to investigate LK for allpgeutking with
TC.

In the course of FINRA's investigation, Southridge and Ocean Cross “arranged
for Smarsh to deliver the firms’ electronic communizas directly to FINRA . .. .Id. § 34.
FINRA'’s Department of Enforcement conductedtbe-record interviews d¥ir. North andMr.
Schloth in April 2012 and of LK in September 2011 and August 2012. Following the delivery of
Smarsh’s records to FINRAh¢ Southridge and Ocean Cross disciplinary proceedings were
initiated against Mr. Nortmi July and August 2013. FINRA also accused Mr. Pompeo of
violating FINRA Rule 2010 and NASD Rule 2210(d) because he had allegedly sent irdarmati
about investmes © the public through email. As notédr. Pompeo settled the allegations
against him and was never a respondent in a FINRA proceeding.

In November 2013 and thereaftEiNRA delivered computer disks to Mr. North

containing ESI it had received from Smarsh and on which it based its disciplitiansagainst
him. During the ortherecord interviews, witnesses had trouble recognizing some of the emails
produced by Smarsh to FINRMueto allegedproblems accessing the computer disks and
“visible indiciaof spoliation to the ESI,” Mr. Northetained a computer technician in March
2014to analyze the ESIld. Y 40.

In April 2014, LK purchased access to her Bloomberg vault — which provides its
own email preservation serviee and discovered that it contained over 212@0ails and a
few thousand chats of various types for the Relevant Pefibese communications were in

extensible markup language (XMLHowever, the ESI produced by Smarsh and delivered by



FINRA in the Southridge Proceedingntainedewer than 60,000 records in .pst format
attributable to LK and her assistamith respect to the Ocean Cross Proceeding, Smarsh also
producedewer emails attributable to LK than the number in her Bloomberg vault fesathe
time period.

According to Plaintiffs and the computer technician retained by Mr. Nibrg¢h
spoliation included “tens of thousands of emails with language added to sender lineidesgript
the substitution or insertion of inaccurate sender and recipient names, ifagraatt time
differenes, lost and incomplete content, and multiple copies of the same communication in
different formats’ Id. 9 44. Plaintiffs also allege that “tens of thousands of electronic
communications that should have been preserved by Smarsh had been lost, destroyed, or
withheld.” Id.

In February and March of 2015, Berryhill Computer Forensics(Bwerryhill),
retained by Mr. Northexamined th&Slandconcluded “that FINRA has been massively misled
by SmarsH. Id. 55 Berryhill also coicluded that ‘he data produced by Smarsh has been
altered and manipulated to the point of being nearly unrecognizable compared toitiad orig
source data.ld. In both Proceedings, FINRA rejecti®tt. North's allegations on the basis that
spoliation was irrelevant to the subject of FINRA’s enforcement actionarmely, whether or
not Mr. North conducted an appropriate reviewadhdirms’ electronic communications.

FINRA also excludederryhill’'s expert testimony from the proceedirigslack of relevance
Pls. Opp’n to FINRA’s MTD, Ex. 3 [Dkt. 13] (FINRA'’s Evidentiary Order). Neitl&marsh nor
FINRA investigated Plaintiffs’ spoliation allegationsir. North petitioned the U.S. Court of
Appeals for the District of Columbi@ircuit for mandamus relief to enjoin the FINRA

proceedings and prevent the use of the alleged spoliated evidence. The Court f r&fysesl



to intervene and denied the petition. FINRA’'s MTD, Ex. 1 (D.C. Cir. OrdeIRA still has
not issued dinal discplinary action against Mr. North.

Plaintiffs complain “they were wrongfully subject to disciplinary actions based on
spoliated evidence, and so each was required to report said actions on their offimakgoobd
and thereby have suffereetribution . . [and] loss of gainful employment and professional
reputation.” Id. § 65. Theyalso claim they incurred legal fees in responding to FINRA's “ill
conceived and unfounded disciplinary proceedings against each of tlerfif 62, 64.0n
April 6, 2015,Plaintiffs filed the instant lawsuit againSimarsh and FINRACount lof the
Complaintalleges that Smarsh intentionally spoliated the ESI; Count Il accuses Siharsh o
spoliation through gross negligence; Count Il alleges that both SmarshNiRd Bjoliated the
electronic communicatins through simple negligence; and Count IV seeks injunctive relief
against both parties to prevent further spoliation and the use and dissemination of thatsel spoli
records.|d. 11 68103.

FINRA moves to dismiss the Complaint for lack of subject matter jurisdiction
under Federal Rule of Civil Procedure 12(b)(1) and because it is immune fronelsuéd to its
enforcement duties under the Exchange Act. FINRA’'s MTD at 9. In the alterridtiRA
contends that Plaintiffs’ Complaint should be dismissedaiiture to state a claim upon which
relief may be granted under Federal Rule of Civil Procedure 12(di(6)Smarsh also moves to
dismiss the Complaint for lack of subject matter jurisdiction under Federal R@lgibf
Procedure 12(b)(1)Smarsh’s MTD at 11t also moves to dismiss ftack of personal
jurisdictionunder Fed. R. Civ. P. 12(b)(ahd for failure to state a claim upon which relief may

be granted under Fed. R. Civ. P. 12(b)(&.



II. LEGAL STANDARDS
A. Motion to Dismiss Under Rule 12(b)(1)

Pursuant to Federal Rule of Civil Procedure 12(b)(1), a defendant may move to
dismiss a complaint, or any portion thereof, for lack of subject matter jurtsdidted. R. Civ.
P. 12(b)(1). No action ohe parties can confer subject matter jurisdiction on a federal court
because subject matter jurisdictiorb@h astatutory requiremerand an Article Il requirement
Akinseye v. District of Columhi&39 F.3d 970, 971 (D.C. Cir. 2003). The party clagn
subject matter jurisdiction bears the burden of demonstrating that such jurrsdidsts. Khadr
v. United States529 F.3d 1112, 1115 (D.C. Cir. 2008¢e Kokkonen v. Guardian Life Ins. Co.
of Am, 511 U.S. 375, 377 (1994) (noting that federal courts are courts of limited jurisdiction and
“[i]t is to be presumed that a cause lies outside this limited jurisdictionhartsutden of
establishing the contrary rests upbe party asserting jurisdio”) (internal citations omitted).
When reviewing a motion to dismiss for lack of jurisdiction under Rule 12(b)(1),
a courtshould “assume the truth of all material factual allegations in the complaint arstit@n
thecomplaint liberally, granting the aintiff the benefit of all inferences that can be derived
from the facts alleged. Am. Nat'l Ins. Co. v. FDIC642 F.3d 1137, 1139 (D.C. Cir. 2011)
(quotingThomas v. Principi394 F.3d 970, 972 (D.C. Cir. 2005\levertheless'the court need
not accept factual inferences drawn by plaintiffs if those inferences areppotrtad by facts
alleged in the complaint, nor must the Court accept pldsmtéfal conclusions.'Speelman v.
United States461 F. Supp. 2d 71, 73 (D.D.C. 2008).court may consier materials outside the
pleadinggo determine its jurisdictianSettles v. U.S. Parole Comm429 F.3d 1098, 1107
(D.C. Cir. 2005)Coal. for Underground Expansion v. Mine@&83 F.3d 193, 198 (D.C. Cir.
2003). A court has “broad discretion to comsitelevant and competent evidence” to resolve

factual issues raised by a Rule 12(b)(1) motiBimca Santa Elena, Inc. v. U.S. Army Corps of
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Engineers873 F. Supp. 2d 363, 368 (D.D.C. 2012) (citing 5B Charles Wright & Arthur Miller,
Fed. Prac. & Pro., i@l § 1350 (3d ed. 2004)3ee alsdMacharia v. United State238 F. Supp.
2d 13, 20 (D.D.C. 2002gff'd, 334 F.3d 61 (2003) (in reviewing a factual challenge to the
truthfulness of the allegations in a complaint, a court may examine testimoaifidaglits). In
these circumstances, consideration of documents outside the pleadings does niothenver
motion to dismiss into one for summary judgmefkOwhali v. Ashcroft279 F. Supp. 2d 13,

21 (D.D.C. 2003).

B. Motion to Dismiss Under Rule 12(b)(2)

Pursuant to Federal Rule of Civil Procedure 12(b)Rg plaintiff bears the
burden of establishing a factual basis for the court’s exercise of persosdicjion over the
defendant.” Capital Bank Int’l Ltd. v. Citigroup, In¢276 F. Supp. 2d 72, 74 (D.D.C. 2003)
(citing Crane v. N.Y. Zoological So¢'894 F.2d 454, 456 (D.C. Cir. 1990)). In other words,
“the plaintiff must make @rima facieshowing of the pertinent jurisdictional factg=irst
Chicago Int’l v. United ExcharggCo, 836 F.2d 1375, 1378 (D.C. Cir. 1988). Specificahg, t
plaintiff “must allege specific acts connactithe defendant with the forum, and . . . the bare
allegation of conspiracy or agency is insufficient to establish personal gtiesdi 1d. at 1378-
79 (internal quotation marks, attons, and alteration omittedee alsd&Second Amendment
Found. v. U.S. Conference of Mayo?34 F.3d 521, 524 (D.C. Cir. 2001). Bare allegations and
conclusory statements are insufficieAtlantigas Corp. v. Nisource, In@290 F. Supp. 2d 34, 42
(D.D.C. 2003).

In determining whether a factual basis for personal jurisdiction existsyt co
should resolve all factual discrepancies in the record in favor of the plaidtdhe 894 F.2d at
456. However, theourt need not treat all of the plaintiff's allegations as ttumeited States v.

Philip Morris Inc., 116 F. Supp. 2d 116, 120 n.4 (D.D.C. 2000). Instead, a court “may receive
10



and weight affidavits and any other relevant matter to assist it in determiningiskecjional
facts.” Id. (internal quotation marks and citation omitted).

C. Motion to Dismiss Under Rule 12(b)(6)

A motion to dismiss for failure to state a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6) challenges the adequaeyamplaint on its face. Fed. R. Civ. P. 12(b)(6).
A complaint must be sufficient “to give a defendant fair notice of what the . . . dand the
grounds upon which it restsBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (internal
citations omitted). Although a complaint does not need detailed factual allegatasmitiffs
obligation to provide the grounds of his entitlement to relief “requires more thels End
conclusions, and a formulaic recitation of the elements of a caustoof @dl not do.” Id. A
court must treat the complaisfactual allegations as true, “even if doubtful in faict, but a
court need not accept as true legal conclusions set forth in a comggaishcroft v. Igbal556
U.S. 662, 678 (2009). Tasrive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim for relief that is “plausitdefacel”
Twombly 550 U.S. at 570. A complaint must allege sufficient facts that would allow the court
“to draw the reasonable inference that the defendant is liable for the miscotedject. allgbal,
556 U.S. at 678-79. In deciding a motion under Rule 12(b)(6), a court may consider the facts
alleged in the complaint, documents attached to the complaint as exhibits or ineotbgra
reference, and matters about which the court may take judicial néidte & Svoboda, Inc. v.

Chag 508 F.3d 1052, 1059 (D.C. Cir. 2007).
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. ANALYSIS
A. Subject Matter Jurisdiction

Plaintiffs allege tort claimsf intentional and negligent spoliatioitheyassert
that this Court has jurisdiction over the instant case pursuant to 28 U.S.C. § 1331. Compl. T 1.
They also assert that the Court has supplemental jurisdiction over “ankastaiaims”
pursuant to 28 U.S.C. § 136Id. However,the Comjaint does not state any claim arising
under federal law. In facBlaintiffs’ spoliationclaims are pure stataw torts.

1. Federal Question Jurisdiction

Federal question jurisdiction exists wheplaintiff's claim arises under federal
law. See28 U.S.C. 81331 (“The district courts shall have original jurisdiction of all civil actions
arising under the Constitution, laws, or treaties of the United Stat&eherally, “a suit arises
under the law that creates the cause of acti@®wrg-Warner Protective Servs. Corp. v. EEOC
245 F.3d 831, 833 (D.C. Cir. 2001) (quotismerican Well Works Co. v. Layne & Bowler Co.
241 U.S. 257, 260 (1916)). In other wordglaintiff must assert that “a federally ordained rule
specifically creates his cause of actiohd: (internal quotatiommarks omitted).

Federal question jurisdiction majsoexistover a state law claim whéa welt
pleaded complaint establishes . . . that the plaintiff's right to relief necgsigminds on
resolution of a substantial question of federal laBénder v. Jordan623 F.3d 1128, 1130
(D.C. Cir. 2010) (citation and internal quotation marks omittee®; also Grable & Sons Metal
Prods., Inc. v. Darue Eng’'g & Mfg545 U.S. 308 (2005)Moreover, a substantial question of
federal law”exists “if a federal issue is: (1) necessarily raised, (2) actually disg@)ed
substantial, and (4) capable of resolution in federal court without disrupting thelfetdées

balance approved by Congres§&tunn v. Minton133 S. Ct. 1059, 1065 (2013Jhis test, also
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known as thé&rableexception, is “extremely rafeid., and applies to a “special and small
category” of casesEmpire Healthcare Assurance, Inc. v. McVeigh7 U.S. 677, 699 (2006).
According to Plaintiffs, federal question jurisdiction exists becéthseresolution
of the underlying claims herein involves [the] application of the [Exchange ACOrhpl. 1.
This proposition is untenable. The Exchange Act governs secuegjeition, as well as the
role of SROs, such as FINRA. It does not provide a right of afdracommonlaw torts, such
asspoliation claims.See In re Series 7 Broker Qualification Exam Scoring Litigatd8 F. 3d
110 (D.C. Cir. 2008) (holding that the Exchange Act does not provide a right of action for suits
against an SRO like FINRA for torts commitieédconnection with its regulatory duties)he
resolution ofPlaintiffs’ claims for monetaryand injunctive relief does not involve the Exchange
Act. Thereforethe Complaint'seliance on this statute is unfounded.
In their Oppositions, Rintiffs also argue that federal question jurisdiction exists
because FINRA and Smarsh violated a series of criminal obstruction of justides 18
U.S.C. 88 152(c), 1519, as well as federal recéekeping rulesl7 C.F.R. § 2140.17a-
4(f)(2)(i1)(A). Theargumenis alsomeritless Without doubt, Plaintiffs do not have a private
right of action to enforce these lanSee, e.gRJ Prod. Co. v. Nestle USA, In2010 WL
1506914, at *2 n.1 (D.D.C. Apr. 15, 2010) (holding that since criminal statutes under Chapter 18
of the United States Code “do not provide for private causes of action, they cannot be used to
grant plaintiff access to federal coujtdPeavey vHolder, 657 F. Supp. 2d 180, 190-91 (D.D.C.
2009) 6tating that no private right of action exists to enforce the federal criminal cod
particularly88 1512 and 1519%ee also In re Series 48 F. 3d at 114 (holding that there is no

private right of action against FINRA for violation of its own rules).
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Also, these laws do not contemplate lawsuits for tort spoliation cldimfact,
none of these laws appliesDefendants.Section 1512(c) criminalizes the destruction of
evidence “with the intent tompair . . . [its] integrity or availability for use in an official
proceeding. 18 U.S.C. § 1512(€)); see also id§ 1515(a)d) (defining “official proceeding”
as a proceedinpefore a federal judge or grand jury, Congress, a federal agency, onaorage
agency involved in the regulation of insuranc8)milarly, 8 1519 criminalizes the destruction of
evidence “with the intent to impede the investigation or proper administration ofiatsy
within the jurisdiction of any department or agency of the United Stafies1).S.C. § 1519.
SinceFINRA disciplinary poceedingglo not take place before a federal judge, grand jury,
Congress or a federal agency, they are not “official proceedings” whghiméaning o§
1512(c). Seel8 U.S.C. 88 1512(c), 1515(&)). Also,FINRA is a private entity andot a
“departmat or agency of the United States” within the meaning 8519 SeeMcGinn, Smith
& Co., Inc. v. FINRA786 F. Supp. 2d 139, 147 (D.D.C. 2011) (“Courts have repeatedly held
that FINRA is a private entity and not a government functionary.”) (crtatroitted).
Consequently, these laws do not apply to the instant case.

Similarly, Plaintiffs’ reliance on federal recot@epingrulesis misplaced.See
17 C.F.R. § 2140.174)(2)(ii)(A). Aside from the obvious fact that SEC Rule 17a-4 does not
create aight of actionto raisethe spoliation clains at barthe Rule does not apphere This
Rule requiregach “member, broker and dealer” to “maintain and preserve” certain records and
provides that such records may be “produced or reproduced . . . by means of ‘eledrage st
media’” that “[p]reserve[s] the records exclusively in a-newritable, norerasable format.’1d.
88 240.17&(e), (N(2)(i))(A). TheRule also provides that any “agreement with an outside entity

shall not relieve such member, broker, or dealer from the responsibility to pragaraiatain

14



records as specified in this section . . 1d” § 240.1724(f)(i). The text of the Rule makes clear
thatthe responsibility to prepare and maintain recamdiesonly to a“member, broker, or
dealer,” such aRlaintiffs, and not a private contractor who may have failed. Plaintiffs may
not rely on the Ble to assert their spoliation claims against Defendants.

Plaintiffs also citdhe Administrative Procedure Act (APA), 5 U.S.C. § B51
seq, and records-management provisions at 44 U.S.C. 88 3101 and 3106, as possiblefsources
federal gquestion jurisdiction.Plaintiffs’ reliance on these statutes is equally flawed. With
respect to the APARlaintiffs do not seek formal review of any agency regulation or
adjudication. More importantly, the APA does not apply to SROs sUEN&A because
FINRA is not an “agency” within the meaning of the statiee Matter of Frank L. Palumpo
52 S.E.C. 467, 475 (1995) (“We have repeatedly noted that the [APA] does not apply to self-
regulatory organizations such as the NASDS)milarly, 88 3101and3106 prescribéhe
records management obligations fefderal government agencies atanot apply to SROs such
asFINRA. Seed44 U.S.C. 88 3101, 31(6equiring “the head of each Federal agency” to
preserve records and report any attempt to destroy such records).

SincePlaintiffs cannot point to tederal statute that createsght of action for
the spoliation claims at bahe Court mist determine whether this is one of those “extremely
rare” cases that involves'substantial question of fedal law.” Gunn 133 S. Ct. at 1065.
Plaintiffs urge theCourt torecognize a federort of spoliation in the instant caséccording to
Plaintiffs, there should be a civil remedy for spoliation of evidence and the use oVglerice
in federal ageey proceedingsFurthermore, Plaintiffs argue that such a remedy is necessary
because(1) Defendants do business across the United States; ()istenational interest for

juridical consistency, regulatory accountability and operational integritynxsupport services
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provided in the financiadnd securities markets in which Defendants FINRA and Smarsh are
regularly engaged;(3) a civil remedy in this contextould deter wrongful conduci4)

American jurisprudence favors both monetanyg injunctive relief as possible tort remedie$; (5
“destruction of evidence is harmful to the parties depending upon it;” qutlde(® are multiple
jurisdiction involved in the instant casPls. Opp’n to FINRA’'s MTDat 1213.

Plaintiffs’ argumerg fail for various reasongrirst, as earlier explaingedFINRA
disciplinary proceedings are not “federal agency proceediMgchiano v. Nat'l Ass’n of
Securities Dealetdnc., 134 F. Supp. 2d 90, 95 (D.D.C. 2001) (noting that every court has held
that NASD is notastate actor). Second, there is no federal issue central to this case. The
resolution of Plaintiffs’ spoliation claims denot involve any interpretation or consideratein
a federal statute or ruleMoreover, the adjudication of sasthimsis “fact-bound and situation-
specific,” and does not involve a “pure issue of law that could be settled once anéifat all
thereafter would govern numerous cas8eider 623 F.3d at 1130 (quotirigmpire 547 U.S.
at 700-01)) (internal quotation markmitted). A “fact-bound and situatiospecific case,” such
as theammediate suitgenerally doesotraiselegal issues of central importance to the “federal
system as a wholeGunn 133 S. Ct. at 1066, and this one does not. Additionalgintiffs
have failed to show a “significant conflict between some federal policy segttend the use of
state law.” O’'Melveny & Myers v. FDIC512 U.S. 75, 79 (1994)he Court is constrained to
conclude that this case does not present a “substantial questeaieral law.” Bender 623
F.3d at 1130.

In the absence of a federal statpteviding a right of action or a substantial
guestion of federal law, it follows that Plaintiffs’ spoliation claims do not aridernederal law.

Id. Consequently, the Court does not have federal question jurisdiction under 8 1331 over
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Plaintiffs’ claims Without § 1331 jurisdiction, there is no supplemental jurisdiction under 28
U.S.C. § 1367.See Campbell v. American Int'l Grp. In826 F. Supp. 2d 178, 182 (D.D.C.
2013),aff'd 760 F.3d 62 (D.C. Cir. 2014).

2. Diversity Jurisdiction

Smarsh contends that Plaintiffs’ claims must be dismissed because the Complaint
failed to establish the Court’s subject matter jurisdictiblowever, noticeably absent from the
parties’ briefs isany discussion of th€ourt'sdiversity jurisdictionunder 28 U.S.C. § 1332.
District courts have original diversity jurisdiction over civil actions whéhtlje matter in
controversy exceeds $75,000, without considering interest and costs; and (2) when the
citizenship of each plaintifs different from the citizenship of each defendant. 28 U.S.C.

§ 1332(a).

In the instant case, the record clearly establishes that diversitygtiasdexists
over Plaintif§’ claims. The amount in controversy easily exceeds the statutory requiresaent,
Compl. at 29andthere is complete diversity of citizenship between the par8esid. {1 36
(indicatingthat: (1) Mr. North is a resident of Connecticut; (2) Mr. Pompeo is a resident of
Massachusetts; (3) FINRA is a private-fmt-profit corporation headquartered in Washington,

D.C.; and (4) Smarsh is a corporation with its principal place of businesgadduarters in

S Strangely Plaintiffs mention in passing that “the jurisdiction of this court is not based upon
diversity . .. .” Pls. Opp’'to FINRA’s MTD at 12. In the same way that “parties cannot
stipulate to jurisdiction where none existsge Matheson v. Progressive Specialty Ins, &®
F.3d 1089, 1090 (9th Cir. 2003i},is also clear that “a plaintiff cannot draft a complaint in a
manner that divests a federal district court of jurisdiction that unquestionagiy.’e Santos v.
America Cruise Ferries, IncNo. 13€v-1537, 2015 WL 1212115 at *3 (D.P.R. March 17,
2015). Since the Court has an independent duty to determjungstiction,the Courtwill
proceedvithout regard tdlaintiffs’ assertion SeeSettles429 F.3d at 1107.
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Oregon);see alsd~INRA’s MTD at 10 (explaining that FINRA is a private rfot-profit
incorporated in Delaware) afthgeDecl. | 2 (explaining that Smarsh is a private corporation
incorporated in New York and headquartered in Oreg8m)ce thejurisdictional requirements
of § 1332 are meRlaintiffs’ spoliation claims would have to arise under state [deeCompl.

9 70 (citingHolmesv. Amerex Repm-Car, 710 A.2d 846, 848 (D.C. 1998)) (recognizanglaim
of third-party negligent oreckless spoliatioas a tort action under District of Columbia law).

B. Smarsh’s Motion to Dismiss

Plaintiffs seek both injunctive and monetary relief against Smarsh for spgliati

the ESlthat was produced to FINRA. Compl. at Zpecifically, Plaintiffs assert claims of
intentional or grossly negligent ddion, as well as negligent spoliation, against Smaigh.
1168-103. They also seek punitive damagdesat 29. Smarsh moves to dismiss the Complaint
for lack of personal jurisdiction under Federal Rule of Civil Procedure 12(b)(2pduekfto
state a claim upon which relief can be granted under Federal Rule of Civitltr@de(b)(6).
The Court holds that it does not have personal jurisdiction over Smarsh. Therefore, the Court
will not address Smarsh’s Rule 12(b)(6) argument and will disRiastiffs’ claims against
Smarshwithout prejudice.

1. Personal Jurisdiction

To establish personal jurisdiction ov@marsha nonresidentdefendant,

Plaintiffs must show that: (1) “jurisdiction is applicable under the state’sdomgstatute” and

(2) “a finding of jurisdiction satisfies the constitutional requirements of dueepsstThompson
Hine LLP v. Taieb734 F.3d 1187, 1189 (D.C. Cir. 2013) (quotta§E New Media Servs., Inc.
v. BellSouth Corp.199 F.3d 1343, 1347 (D.C. Cir. 2000)). Also, Plaintiffs “must rely on D.C.
law to sue nonresident defendants, since no federaldongstatute applies.Edmond v. U.S.

Postal Serv. Gen’l Counsé49 F.2d 415, 424 (D.C. Cir. 1991). In other words, Plaintiffs must
18



establish that D.C. laauthorizes th€ourt to exercise either general or specific jurisdictioar
Smarsh— a New York corporation with its principal place of business and headquarters in
Oregon.

I. General Jurisdiction

“District of Columbia law . . . permits courts to exeecigeneral jurisdiction’
over a foreign corporation as to claims not arising from the corporation’s ¢andhe District
if the corporation is ‘doing busissg’ in the District.” Gorman v. Ameritrade Holding Cor®293
F.3d 506, 509 (D.C. Cir. 2002) (citing D.C. Code 8 13-334 (Agrording to the District of
Columbia Court of Appeals, “the reach of ‘doing business’ jurisdiction under 8§ 13-334(a) is
coextensive with the reach of constitutional due procdsis.at 510 (citingHughes v. A.H.
Robins Cq.490 A.2d 1140, 1148 (D.C. 1985)). This means that general jurisdiction “is only
permissible if the defendant’s business contacts with the forum districoatenuous and
systematic.” Id. at 509-510 (quotinglelicopteros Nacionales de Colombia, S.A. v. H&l6
U.S. 408, 415 (1984)).

The recordlemonstratethat Smarsh has no officegata centerserves,
employees or agents in the District of Columldage Decl.  3In fact, none of the company’s
operationss conducted in the Districtld. According toBonnie Page, Smarsh’s General
Counsel, Smarsh earned $35 million in 2014, of which only $180,438 came from the District of
Columbia. Id. 1 6. The D.C. revenumnly represermd 0.05% of Smarsh’sverallbusiness.ld.
Plaintiffs generally arguéhat“the existence of a revenue stream referenced by Ms. Page
strongly suggests meaningful, affirmative commercial undertakings, tmayleetivities, and

direct solicitation of business in the District of Columbia sufficient to satesfeil
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jurisdictional requirements.” Pls. Opp’n to Smarsh’s MTD [Dkt. 15] at & arguments
devoid of substance.

“It is not enough to merely mention a possible argument in the most skeletal way,
leaving the court to do counselork, create thessature for the argument, and put flesh on its
bones.” See United States v. Zannji@®5 F.2d 1, 17 (1st Cir. 1990Rlaintiffs fail to allege any
facts indicating that Smarsh’s business contacts with the District are “corgiandu
systematic.”See ElFadr v. Cent. Bank of Jordai5 F.3d 668, 675 (D.C. Cir. 1996) (holding
that “isolated and sporadic contacts unrelated to the claims in the instant casslifficant to
establish general jurisdiction). Also, since Plaintiffs did not serve Smaitslsummons in the
District of Columbia, they cannot invoke § 13-334 (a) as the basis of personal jwisdicine
instant caseSee Gorman293 F.3d at 514 (quotirtgverett v. Nissan Motor Corps28 A.2d
106, 108 (D.C. 1993)) (“Where the basis for obtaining jurisdiction over a foreign corporation is 8§
13-334 (a), . . . a plaintiff who serves the corporation . . . outside the District is ‘feedtom
benefitting from [the statute’s] jurisdictional protection.”Jherefore, the Court holds that
Smash is not subject to the Court’s general jurisdiction as authorized by D.C. law dddethe
Process Clause.

il. SpecificJurisdiction

Since general jurisdiction is not available, the Court rdastdeif it has specific
jurisdiction over SmarshDistrict of Columbia law authorizes “stalled ‘specific jurisdiction’
over a person for alms arising from the person’s ‘transacting any business’ in the Disthitt.”
at 509 (citing D.C. Code § 13-423(a)(1)).is well-established that “the ‘transacting any

business’ clause has been interpreted to provide jurisdiction to the full ekterd@dcaby the Due
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Process Clause.United States v. Ferraréb4 F.3d 825, 828 (D.C. Cir. 1995)This means that
“the statutory and constitutional jurisdictional questions, which are usuallgajstierge into a
single inquiry: would exercising personal jurisdiction accord with the demands pfaltess?
Thompson Hine734 F.3d at 1189 (citingerrara, 54 F.3d at 828).

Due processequires ““minimum contacts’ betwedine defendant and the forum
‘such that he should reasonably anticipate being haled into court'thetg(quoting
International Shoe Co. v. Washingt@&26 U.S. 310, 316 (1945)orld-Wide Volkswagen Corp.
v. Woodsomn444 U.S. 286, 297 (1980 “Such minimum contacts must show that “the defendant
purposefully avail[ed] [him]self of the privilege of conducting activitiethw the forum State,
thus invoking the benefits and protections of its lawd.”(quotingHansonv. Denckla 357 U.S.
253, 253 (1958)). Furthermordégelse minimum contacts are necessary to make sure that “the
maintenance of the suit does not offend ‘traditional notions of fair play and subgtastica.”
International Shog326 U.S. at 316 (citationsrotted); see alscCrane v.New York Zoological
Society 894 F.2d 454, 455-56 (D.C. Cir. 1990).

Therecorddoes not support a finding that Plaintiffs’ spoliation claims arise out
Smarsh’sminimumcontacts with the Districtin fact, Plaintiffs concede th&marsh’scontracts
with Southridge and Ocean Cross were negotiated, signed, executed, and perforaediuts
the District of ColumbiaSeePIs. Opp’n to Smarsh’s MTD at 14ee alsd?age Decl{ 3

(explaining that “Smarsh’s protocols and processes relating to the Southmdig¥ean Cross

® While the District of Columbia is not a “state” for purposes of the Fourteentmdment’s
Due Process Clausde proceshas been incorporated into the Fifth dmadmenibf the
Constitution which does apply hereseelns. Corp. of Ireland v. Compagnie des Bauxites de
Guinee 456 U.S. 694, 702 (1982) (“The requirement that a court have personal jurisdiction
flows not from Art. 1, but from the Due Process Clausét represents a restrioti on judicial
power not as a matter of sovereignty, but as a matter of individual libesye also Ferrara54
F.3d at 832-33 (Silberman, J., concurring).
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archiving and subscription services were not set up in the District of ColumBiaihtiffs’ only
argument is that because Smarsh delivered the spoliated ESI to FINRA isvheadquartered
in the District of Columbia, and because Smarsh employees voluniarigipated in FINRA
hearingsjt must be thaBmarsh purposefully availed itself to the Court’s jurisdiction as
authorized by § 13-423(a)(1). The Court disagrees.

Plaintiffs’ claims against Smarsh arise out of élleged intentional or negligent
spoliation of the ESI produced to FINRA. Since “Smarsh’s protocols and procelssieg 1to
the Southridge and Ocean Cross archiving and subscription services were noh seeup i
District of Columbia,”seePage Decl{ 3,it cannot be that Plaintiffs’ spoliation claims arise out
of any business transacted in District. See Gorman293 F.3d at 509 (holding that “specific
jurisdiction” is not available where the claim “does not arise out of anydsssinansacted
between the parties in the District . . . .'Plaintiffs do not argue otherwisghe fact that
Smarsh’s employees participated in FINRA hearings is beside the st participation, as
well as the location of FINRA’s headquarters, hathing to do with the alleged spoliation of the
ESI. In fact,since the employees’ participation in the underlying proceedings took pldce we
after the alleged spoliation was committed, Plaintiffs’ spoliation claims “couldawvet &risen
out of” the employees’ partigation. Richter v. Analex Corp940 F. Supp. 353, 359 (D.D.C.
1996)” Similarly, theproduction ofallegedlyspoliated ESI to FINRA cannot be thasis for

specific jurisdictiorbecause said productiaccurred after the alleged spoliation was committed

"It is worth noting thaBmarsh’s employees never physically entd®e@. to participate in

FINRA hearings or proceedings. Instead, they testified by telephone wlyile¢ne located in
Oregon. Plaintiffs do not argue otherwisgeePls. Opp’n to FINRA’s MTD at 12 n. 10. (“The
November 5 and 25, 2015 telephonic e@participants were located in Oregon (Smarsh),
Virginia (Plaintiffs’ counsel), and the District @folumbia (the hearing officer).”).In fact, the
physicalproceedings occurred outside of the District — in Boston, New York, and New Orleans.
See id.Ex. 5 and 9 (Southridge Hr'g. Tr. Excerpisl); Ex. 8 (Ocean Cross Hr'g. Tr. Excerpts).
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and because was incidental to Smarsh’s primary relationship with its former customers in
Connecticut.Seed. (finding the mailing of documents to a law firm in the District to be
insufficient to sasfy the due process standard of minimum contacts and purposeful availment);
see alscCellutech, Inc. v. Centennial Cellular Coy871 F. Supp. 46, 49-50 (D.D.C. 1996)
(finding defendant’s filings with the SEC in the District, as well as contactsdryeimd
interstate courier service with attorney in the District, to be insufficientablesh jurisdiction).

Finally, Plaintiffs urge the Court to exercise personal jurisdiction oversdma
because of the important public policy considerations involvéloeiinstant caseAmong these
considerations —most of which are irrelevant-area “national concern regarding a fedeyall
regulated industry” and a “national interest of juridical consistency, regylatcountability and
operational integrity . . . in the financial and securities markets in which . . . [smaegularly
engaged.” Pls. Opp’n to Smarsh’s MTD at 14. Without demedhasg “public policy
considerations,the Court cannot ignore the constitutional atdtutoy limitsto its jurisdiction
Since Plaintiffs have failed to show that their claims arise out of any bsgmesacted in the
District, the Court will dismiss the Complaint against Smarsh without prejudice.

C. FINRA’s Motion to Dismiss

Plaintiffs seek both injunctive and monetary relief against FINRA fornglgn
the alleged spoliated evidence to prosecute théfthile thisCourt has originadiversity
jurisdiction over thecasejt lacks jurisdiction to reviewar enjoinFINRA’s disciplinary actions
and proceedings. In additiodRINRA is absolutely immune from suit for its regulatory acts.
Consequently, the Court mudismissPlaintiffs’ claims against FINRA

1. Injunctive Relief

The Exchange Act establishes a mandatory process for resolving FINRA

disciplinary actions.Marchianqg 134 F. Supp. 2d at 922 hatprocess does not contemplate the
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involvement of federal district courtsd. at92, 94-95. The D.C. Circulitas clearly held that
“where a statute commits review of agency action to the Court of Appeglsuidiseeking relief
that might affect the Circuit Court's future jurisdiction is subject to the exclusiew of the
Court of Appeals.”Telecommunications Research and Action Center v. F.Z50.F.2d 70, 75
(D.C.Cir.1984) TRAQ). Pursuant tad RAG a district court does not have jurisdiction to review
or enjoin FINRA's disciplinary actions if: (1) the relevant statute “commiteveto the Court

of Appeals’; and (2) the action seeKselief that might affect the Circuit Court's future
jurisdiction.” Marchianqg 134 F. Supp. 2d at 93 (quotim@RAG 750 F.2d at 75). Bottactors
aresatisfiedin the instant case.

First, it is clear that FINRA's disciplinary actions against Plaintiffs originate from
the authority delegated by the Exchange 8egl5 U.S.C. § 78at seq.The Exchange Act
provides that a person aggrieved by a faiatiplinary actiorcan appeahe FINRA Hearing
Panel’s ordeto the NAC, therio the SEC, and ultimately to the relevant Circ@idturt of
Appealsor to this Circuit Seel5 U.S.C. 88 78s, ¥8see alsdMarchianqg 134 F. Supp. 2d at
93. Since the Exchange Attests jurisdiction in a particular court= namelythe Circuit
Courts of Appeals —# follows that the statuté&uts off original jurisdiction” in this Court.

TRAG 750 F.2d at 77n re Series 7548 F.3d at 114 (stating that the Exchange Act’sltipla
layers of review evince Congress’[s] intent to direct challenges . . . te¢hees Congress
created”).

SecondpPlaintiffs’ pleato enjoin FINRA proceedings would prevent the Hearing
Panel from issuing a final disciplinary order against Mr. Noithe disciplinary proceedings
against Mr. North have not concluded, and “[w]ithout a final [FINRA] order, there wautebb

review by the Court of Appeals.Marchiang 134 F. Supp. 2d at 93 (citifighio Edison Co. v.
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Zech 701 F. Supp. 4, 7 (D.D.C. 1988amison v. Federal Trade Commissi6a8 F. Supp.
1548, 1551 (D.D.C. 1986)). An injunction would prevent@meuit from reviewing FINRA'’s
evidentiary determinationncerninghe relevance of Mr. North’s spoliatiatiegations and
related expert testimonySee id.

Plaintiffs’ claim that FINRAhasrelied on spoliated evidencenstitutes a
collateral attack othe validity of the underlying disciplinary actions ramely,Mr. Pompeo’s
AWC andFINRA'’s enforcement proceedinggjainst Mr. North.Before this CourtPlaintiffs
are “effectively challenging the manner in which FINRA has decided to investagdtconduct
disciplinary hearings against themvicGinn, Smith786 F. Supp. 2dt 146. UndelTRAG
Plaintiffs are barred from launching such collateral attacks because they “almost certainly
implicate[ ] issues that would be addressed by the Court of Appeals upon final oéview
FINRA'’s ruling.” 1d. (citing Ohio Edison 701 F. Supp. at 6)Since the Exchange Agrants
exclusive jurisdiction to a U.S. Court of Appealsst@ourt lacks jurisdiction unddrRACin the
instant case to grant Plaintiffs’ request for injunctive reléeAir Line Pilots Ass'n, Int'l v.
Civil Aeronautics Board750 F.2d 81, 88 (D.CCir. 1984) (holding thathe district court lacked
TRAC]jurisdiction to review collateral attacks, such as whetheagieacy was biased agaitis¢
plaintiff).®

Plaintiffs fail to advanceany arguments concerning the Coupssible lack of
jurisdiction undefTRAC Insteadthey merelyargue that they should not be required to
complete the Exchange Act’s multiple layers of review becantse,alia, review isfutile and

inadequate However, PlaintiffsconflateTRACs two-prong analysis with the Ekange Act’s

8 Whether Plaintiffs seek to enjoin the proceedings as a whole or just the use @fgbé all
spoliated evidencehis Court does not have juristion to intervene in FINRA's disciplinary
proceedings.
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requirement thaaiggrieved persons must exhatingir administrative remediesSeeMarchiang
134 F. Supp. at 93-94 (distinguishing the jurisdictional bar URBR&Cfrom the Exchange Act’s
exhaustion requiremenggee also Swirsky v. Nat'l &8 of Secs. Dealers, Ind24 F.3d 59, 61
(st Cir. 1997) (requiring plaintiffs to exhaust the Exchange Act’s “process of both
administrative and judicial review of disciplinary proceedings”).

This Court’s lack of jurisdiction unddiRACis independent from Plaintiffs’
failure to exhaust their administrative remediEsen if Plaintiffs had exhausted their remedies
— which they did not —FRACmakes clear that Plaintiffs still would not be able to raise their
spoliation claims before this ColrtTRACs jurisdictional bar does not depend on #leged
futility or inadequacy of the administrative proce§€ngress expressly vested federal circuit
courts with original exclusive jurisdiction to review or enjoin FINRA'’s discigujynactiors. Mr.
North presumably knew this when he petitioned the U.S. Court of Appeals for the District of

ColumbiaCircuit for mandamus reliefMerely because that petition failedes not mean that

% Mr. North’s failure to exhaust the Exchange Act’s administrative procedweder|s] the

district court without jurisdiction to entertain the suiEirst Jersey Secs., Inc. v. Berg@&05

F.2d 690, 700 (3d Cir. 1979ert. denied444 U.S. 1074 (1980). In the instant case, FINRA has
not issued a final decision as to Mr. North. Consequently, Mr. North has not even concluded the
first step of the Exchange Act’'s administrative process. Mr. Pompealsb#lallegations

against him. In doing so, Mr. Pompeo waived his right to defend against the allegata®byn
FINRA. Even if Mr. Pompeo could still challenge the AWC, the Exchange Act cliesdibates

that this Court does not have jurisdiction to consider suittabengeSee Swirskyl24 F.3d at
5960 (rejecting collateral attack by broker who challenged his settlement witbNABe

Court is not persuaded that any of the exceptions to the Exchange Act’s exhaustremetjui
appliesin the instant caseSee Marchianpl34 F. Supp. 2d at ®b (dismissing suifor lack of
TRACjurisdiction and, in the alternative, for failure to exhaust administrative reg)edie
Plaintiffs’ arguments regarding the futility and inadequacy of the adtrative remedies areot
pertinent to the Court’s holding thatiasnojurisdictionunderTRACIn the instant case.
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Mr. North can circumvent thexplicit avenuegor review thatCongresglirectal. This Court
simply does not have jurisdiction émtertain Plaintiffs’ request for injunctive reli.
i Dismissal or Transfer Under 28 U.S.C. § 1631

Since the Court lacks jurisdiction over Plaintiffs’ prayer for injunctiviefat
mustdetermine whether “it is in the interest of justice to transfer this action to thepapfeo
Court of Appeals in lieu of dismissing itMcGinn, Smith786 F. Supp. 2d at 146 (citing 28
U.S.C. § 1631)see alsolRACG 750 F.2d at 79 (“Becausestiprecedent in this circuit may have
implied that the District Court has concurrent jurisdiction over claims concemnoimnal
agency action, ... [w]e assume that, rather than dismiss these suits for wastlictipm, the
District Court will tranger them to this court under [§ 1631].”). In determining whettaersfer
is in the interest of justice, the Court can consider various factors, such hkeliteodd of
success on the merits and irreparable HamahcGinn, Smith786 F. Supp. 2d at 147. In fact,
“by taking a ‘peek at the merits,” the Court can “avoid raising false hapéaasting judicial
resources that would result from transferring a case which is clearly ddoimaugh v. Booker
210 F.3d 1147, 1150 (10th Cir. 2000) (quotityllips v. Seiter173 F.3d 609, 610-11 (7th Cir.

1999)).

¥ TheD.C. Circuit has recognized an exceptio RACfor constitutional claimsSee Time
Warner Entertainment Co., L.P. v. F.C.G3 F.3d 957 (D.C. Cir. 1996). Under this narrow
exception, a plaintiff's “constitutional challenge to the enabling statute byhwimcagency
acts” render§ RACinapplicable.Marchiang 134 F. Supp. at 94 (citation omittedge also
Time Warner 93 F.3d at 965 (noting that the constitutional claim exception applies to a
“constitutional challenge that is exclusively directed to the source ofyritgency authority,”
as opposed to “a challenge to the manner in which the agency haseskerc . . failed to
exercise that authority”). In the instant ca3kintiffs do not allege that the Exchange Aet
FINRA'’s enabling statute— is unconstitutionalSee Marchianpl34 F. Supp. at 94 (holding
that the exception did not apply because the plaintiff only asserted that NASBIeffiere
biased against him and exercised their authority in an unconstitutional maiiherefore,
TRACs constitutionakexception does not apply and this Court does not have jurisdiction to hear
Plaintiffs’ spoliation claims.
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The Court first notes that Plaintiffs failed to recognize the relevantRAL let
alone request the transfer of this action to the D.C. Circuit. In additi@ppears that Plaintiffs
will have difficulty establishing a meritorious claim that could justify the extraorgiredief
they have requestedMcGinn, Smith786 F. Supp. 2d at 147 he claim of negligent spoliation
against FINRA requires Plaintiffs to establish the following seven elements:

(1) [tlhe existence of a potential civil action; (2) a legal or

contractual duty to preserve evidence which is relevant to that

action; (3) desuction of that evidence by the dutpund defendant;

(4) significartimpairmentn the ability to prove the potential action;

(5) a proximate relationship between the impairment of the

underlying suit and the unavailability of the destroyed evidence; (6)

a significant possibility of success of the potential civil action if the

evidence were available; and (7) damages adjusted for the estimated

likelihood of success in the potential civil action.

Cook v. Children’s Nat'l Medical Cente810 F. Supp. 2d 151, 155 (D.D.C. 2011) (citing
Holmes 710 A.2d at 854{jother citation omitted) With respect to the first required element, it

is well-established that District of Columbia law only recognizes the tort of negligelrdtgm
when raised against a “third partyld. at 157. In other words,@daim of negligent spoliation
applies only to a thirgharty spoliator that has allegedly destroyed or tampered evidence that is
relevant toa plaintiff’'s claim against different person or entitySee idat 157n.3(citing

Holmes 710 A.2d at 84&9) (other citations omitted).

In the instant case, Plaintiffs do not allege “the existence of a potentiaation
in which [FINRA], the alleged spoliator, is not a partyd. at 159(dismissing negligent
spoliation claim agaist an entity also being sued in a malpractice cd3®&)RA “cannot be a
third-party spoliator regardless of whether [P]laintiffs name other parties .Id.. Simply put,

since FINRA is noa duty-bound, third-party spoliator within the meanindHolmes Plaintiffs

arehighly unlikely to succeed on the merits ogithnegligent spoliation clairagainst it
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With respect to the issue of irreparable haphajntiffs do not allege that therge a
risk of further spoliation.Mr. Pompeo already settled the allegations against him by entering
into an AWC with FINRA and the merits hearings in the Southridge and Ocean Cross
Proceedings against Mr. North have already concluded. Also, Mr. Pompeo does not explain how
he would be irreparably harmed if the Cadwes noenjoin the pending proceedings against Mr.
North. In terms ofconcretedamagesPlaintiffs complainthat they have incurred significant
litigation expenses in responding to FINRA'’s disciplinary proceedings. Noesth&tourts
have uniformly recognized that ‘[m]ere litigation expense, even substantial aabupable
cost, does not constitute irreparable injuryMcGinn, Smith786 F. Supp. 2d at 147 (quoting
Renegotiation Bd. v. Bannercraft Clothing C#15 U.S. 1, 24 (1974)). They also allege
without specificitythat FINRA’sallegednegligent spoliation has resulted in retribat as well
asloss of gainful employment and professional reputat®@eCompl. 1 62, 64-65. The Court
recognizes that these dagesa could rise to the level of irreparable injury. However, FINRA has
not issued a final disciplinary action against Mr. North and some of the chargesSauthridge
and Ocean Cross Proceedings — i.e., whether Mr. Kartbwed sufficient electronic
correspondence as required by securities laws and regulatidraa/e nothing to do with the
content of the spoliated ESI. Therefore, it is unclear how enjoining FINRA from gsihigted
ESI against Mr. North would avoid the alleged harms.

After reviewing the potentiamerits of Plaintiffs’ negligent spoliation claim and
allegations of irreparable harm, the Court finds that it is not in the interest oéjtestransfer
Plaintiffs’ action to the Court of Appeals.h@& Court will dismiss Plaintiffgbrayer for injunctive

relief without prejudice for lack of subject matter jurisdiction.
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2. Monetary relief

Plaintiffs also ask for damages for the alleged negligent spoliation of the ES
However, FINRA is “absolutely immune from suit for the improperformance of regulatory,
adjudicatory, or prosecutorial duties delegated by the SECé Series /548 F.3d at 114see
also Weissman v. NASB0O F.3d 1293, 1298 (11th Cir. 2007) (“Indeed, every case that has
found an SRO absolutely immune from suit has done so for activities involving an SRO’s
performance of regulatory, adjudicatory, or prosecutorial duties in the stdal SEC.”). In
other words, FINRA cannot be liable for “claims arising out of the discharge ddties under
the Exchange Act.'D’Alessio v. New York Stock Exchange,,|888 F.3d 93, 105 (2d Cir.
2001),cert. denied534 U.S. 1066 (2001). The underlying rationale is that FINRA and other
SROs should not be held liable for acting under the authority deteggtthe Exchange Athat
“encoura@|q forceful selfreguldion of the securities industry.Barbara v. NwYork Stock
Exchange99 F.3d 49, 59 (2d Cir. 199&ee alsdparta Surgical Corp. v. NASD59 F.3d
1209, 1215 (9th Cir. 1998) (“[W]hen Congress elected ‘cooperative regulation’ as the primary
means of regulating the over-theunter market, the consequence was thategiflatory
organizations had to enjoy freedom from civil liability when they acted in trgpitatory
capacity.”).

Plaintiffs concedehat FINRAIs absolutely immune for its regulatory acts.
NonethelessPlaintiffs contendhat FINRA is not entitled to immunityerebecause it engaged
in intentional tortious or criminal conducgeePls. Opp’n to FINRA’s MTDat 22(arguing that
“[iIntentional spoliation, alteration, and falsification of records arartyenot a regulatory,
adjudicatory, or disciplinary function” and that “there is no immunity that piotetNRA for

any actions that violate 18 U.S.C. 88 1512(c) and 151B¥enassumingrguendathat
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Plaintiffs’ argument is correcthe Complaint only asserts a claim of intentional spoliation
against Smarsh, not FINRASeeCompl. at 29Count | of the Complaint alleges that Smarsh,
not FINRA, intentionally spoliated the ESI. Compl. {1 68-8%unt Il allegesthat both
FINRA and Smarsh spoliated the ESI through simple negligddc&y 9693. Since the
Complaint does not allege any intentional conduct by FINRA, Plaintiffs’ argunasnto merit.
Similarly, the argument that FINRAliability arises from itssupposed criminal condualso
fails becausélaintiffs cannot enfoecthe federal criminal code and beca88el512 and 1519
do not apply td~INRA. SeesupraPart Ill, Section A at 1-34.

FINRA does not exceed its delegatethauty when it pursues disciplinary cases
against registered representatives in the securities industry. That iglgretiatCongress
intended FINRA to doSeel5 U.S.C. § 780-3Fee also In re Series 348 F.3d at 115. In the
instant case INRA acted pursuant to itstatutorily delegateduthority when it inestigated
Plaintiffs, entered into an AWC with Mr. Pompeo, and conducted the ongoing disciplinary
proceedings against Mr. Nortihese actions fall squarely within FINRA'’s regulatory and
prosecutorial functionsFurthermore, FINRA'’s decisi@to exclude expert testimony and reject
the spoliation allegatiores irrelevant weraothing more thaevidentiary decisionsubject to

appealt! Accordingly, FINRA wasacting within the scope of its delegated alitjatory

11 OnDecember 2, 2015, Plaintiffs filed a motion asking ther€m order he production of
digital recorddor examination. Pls. Mot. to Compel [Dkt. 28]Plaintiffs conted thatthe
production of the digél recordswill allow the Court to “address the predicate issues of
jurisdictionraised bySmarsh and FINRA] . . ..” Pls. Mem. in Supp. of Mot. to Compel [Dkt.
28-1] at 1. However,Plaintiffs fail to explain why such production is relevant to Defendants’
jurisdictional argumentsPlaintiffs’ request fotimited discoverynecessarily requires the Court
to step in and interfe with FINRA sinvestigation, prosecution, aegidentiary desisions. No
production of any documents, however tampered wihl|d change the fact thgt) this Court
lacks jurisdiction undeFRACover FINRA's claim for injunctive relief; (2) FINRA is absolutely
immune from suit for the improper performance of its regulatory, prosecutorialdptlicaory
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authority. SeeFINRA’s MTD, Ex. 2 (FINRA Rule 9263) at 3. Finally, the Complaint does
allege that FINRA was misled by Smarsh and negligently reliedarasgd ESI to pursue the
underlying enforcement actions against Plaintiffampl. 11 90-103. Nonetheless, at the very
most, theeallegationsonly show that FINRA failed to properly perform its delegated functions.
Since FINRA is “absolutely immune from suit for the improper performance of s] d{ities,”
Plaintiffs cannotlefeaimmunity in the instant casdn re Series 7548 F.3d at 115 (affirming
the dismissal of a tort action against FINRA for admitted mistakes committed while
administering a securities licensing exaR)aintiffs’ claim for monetary relietvill be
dismissedvith prejudice.

IV. CONCLUSION

For the foregoing reasons, the Court will grant BethRA’s Motion to Dismiss,
Dkt. 6, and Smarsh’s Motion to Dismiss, Dkt. 9, and deny Plaintiffs’ Mdbo®rdersto
Produce Digital Records for Examination, Dkt. 28. In sum, the Court tivadst hasno general
or specific jurisdiction over Smarstccordingly, the Court will dismiss the Complaint against
Smarsh without prejudice for lack iof personamurisdiction. With respect to Plaintiffs
negligent spoliation claims against FINRA, the Court finds TiRACdivests the Court of
jurisdiction to entertaifPlaintiffs’ prayer for injunctive relief Moreover, since Plaintiffs are
unlikely to succeed otine merits of their claim and it is unclear thay will suffer irreparable
harm as a result of the continuation of the FINRA proceedings, the Court findsutiséeitito
theD.C. Circuitis not in the interest of justicelhe Court will dismiss Plaintiffs’ claim for

injunctive reliefagainst FINRAwithout prejudice for lack of subject matter jurisdiction. The

acts; and (3) this Court lacks personamurisdiction over Smarsh. Accordingly, the Court will
deny Plaintiff$ motion.
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Court also holds that FINRA is absolutely immune for its regulatory and prosetaitis and,
thus, will dismiss Plaintiffs’ claim for monetary relief against FINRA with prejedi&

memorializing Order accompanies tMemorandum Opinion.

Date:December 4, 2015

/sl
ROSEMARY M. COLLYER
United States District Judge
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