UNITED STATES OF AMERICA v. AL-DAHAB Doc. 16

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

V.
Civil Action No. 15-514 (BAH)
KHALED ELSAYED MOHAMMAD ABO
AL DAHAB A/K/A KHALED ELSAYED Chief Judge Beryl A. Howell
MOHAMMAD -ABO ALDAHAB A/K /A
KHALED ELSAYED ALl MOHAMMAD
A/K/A KHALED ELSAYED MOHAMED
A/K/A KHALED E. MOHAMED A/K/A
KHALED MOHAMED

Defendants.

MEMORANDUM OPINION

On April 8, 2015, the government filed this action against defendant Khaled Elsayed
Mohammad Abo al D@abto revoke and set aside the order admitting the defendant to
citizenship and to cancel the defendant’s Certificate of Nagatadn, pursuant to 8 U.S.C.

§ 1451(a). Compl. 1, ECF No. Duein part toalleged false statemerdsd false testimony

related to the defendant’s applications for citizenship, the government seeksioevoicthe
defendant’s naturalization and cancelation of his Certificate afrBlaation as both illegally
procured and procured lwillful misrepresentatiomr conealment oimaterial facs. Id. § 35

(citing 8 U.S.C. § 1451(a)). For the reasons stated below, the government’'s motioed.gra

l. BACKGROUND
A. Factual Background
The defendant is a native and citizen of Egypt, who entered the United States in 1986 on

a nonimmigrant visitor visaSeeGov’t Statement of Material Factss To Which Therels No
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Genuine Dispute (“Gov't SMF”) 1 1, ECF No. 12 1Shortly after his arriviathe defendant
married Bozena Teresa Lierno, a lawful permanent resident of the United Stadeshe
divorced three years laterd. § 2. On March 18, 1989, the defendant married Kim Annette
Patterson, a citizen of the United Statkk.§ 3. Two months later, based on this marriage, Ms.
Patterson filed amimigration and NaturalizatioBervice (“INS”) Form F130,a Petition for
Alien Relative, on behalf of the defendant, and the defendant filed an INS Form 1-485, an
Application for Permanent Resigee? Id. 4. On July 8, 198%¢ INS aproved both Ms.
Patterson’s gtition and the defendant’s application, granting the defendant conditional lawful
permanent residence statdd. 5. Although his lawful permanent residence status was subject
to revocation if he did not remain married to his citizpouse for at least two years, the
defendant divorced Ms. Patterson just two months later on September 13)d.98P5, 6. In
Decemberl989, the defendant married Karie A. Rottluff, a citizen of the United Stiate$.7.
Almost one year later, in September 1990, the defendant filed an INS Form 1-131, an
Application for Issuance of Permit to Reenter the United States, in antioiphtravel abroad
Id. 8. In this application, signed under penalty of perjdry] 9, the defendant provided a
mailing address abroad in Cairo, Egypt,{ 8(d) indicated his absence from the United States
would be for a period of sixteen weeld, § 8(b) and said his reason for travelling was that he

might have to donate a kidney to his motlnry ge).

! The factdn this sectiorare drawn from assertions of fact in the governmention for summary
judgment that are supported by documentary evidence. For reasons distdtsskdcause the defendant has not
opposed the government’s motion in any wayséfi@ctual assertionare assumetb be admitted See infraPars

I, .

2 On March 1, 2003, the IN&ased to be an independent agency, with its functions transferred tefiffer
agencies.SeeHomeland Security Act of 2002, Pub. L. No. 1296, 110 Stat. 2135 (Nov. 25, 200Hor ease of
reference, however, the agency is referred to as “INS,” the agency’s namdrattbéthe relevant conduct in this
matter.



On July 19, 1991, approximately three months past the deadline, the defendant filed an
INS Form 752, an Application for Waiver of Requment to File Joint Petition for Removal of
Conditions, due to his earlier divorce and remarriddef 10. To excuse the untimelinedse
defendant claimed he was unable to file the application on time because he wastamPak
donating a kidney to kimother, supporting this claim with a copy of his airline tick@akistan
along with a lettepurportedly from his mother’s doctor in Pakistdd. 11 11, 12. On March 9,
1992, the INS approved the defendant’s request, removing the conditiongpemhanent
resident statusld. { 13.

On March 17, 1995, the defendant filed his first application for naturalization, having
been a permanent resident for at least five yddts]] 14. In his application, signed under
penalty of perjuryid. § 15, thedefendant claimedamong other thingshat (1) he resided in
Reno, Nevada; (2) he had never left the United States since becoming a pernsaheritire
1989; (3 hehad been married only twice; (4) he had never falsely claimed to have been a United
States citizenand(5) “he had never given false testimonytuiain an immigration benefitid.

1 14. Although INS scheduled two separate interviews for his application for retioalj the
defendant did not attereither interviewand INSsubsequently denied his application as
abandonedld. 1 16.

Over one year later, in October 1996, the defendant filed a second application for
naturalization.ld. § 17. In this application, also signed under penalty of peipur{;,18, the
defendant kaimedthat (1) he resided in Sparks, Nevada; (2) his only absence from the United
States since becoming a permanent resident was a trip to Egypt from Mart2@fh t

November 1995 for an “emergency3) he had been married only once; (4) he had never falsely



claimed to be a United States citizand(5) he had never given false testimony for the purpose
of obtaining an immigration benefitid. § 17.

Later that month, INS conducted an interview of the defendant underidath19. As
part of the iterview,an immigration officelasked the defendant to verify each of his answers on
his second naturalization applicatidrid. When asked about his marriages, the defendant
admitted that he had been married more than once, but testified that heyhagemninarried
twice. Id. The defendant apparently otherwise testified consistent with his apgplic8ee id.
At the end of the interview, the defendant signed his application, again under penaljyyf p
id. 1 20, and INS approved his application for naturalization on December 7,id.99@..

B. Procedural History

On April 8, 2015, the government filed this action against the defendant to revoke and set
aside the order admitting the defendant to citizenship and to cancel the defendéiiitst€ of
Naturalzation. Compl. § 1. Over the past two years, the defendant, who the government alleges
currently resides in Alexandria, Egypt, Gov't Mot. Substituted Service (“Gov’'t Blaibst.
Serv.”), Ex. 1, Decl. of Special Agent Rami Nimri (“Nimri @ell”) § 2, ECFNo. 5-1, has not
responded to any of the government’s filings or this Court’s ordetser customary means of

service proved ineffective@n August 27, 2015, this Court granted the government’s motion,

3 While asking the defendant trify his answers on the application, the immigration officer conagi¢tie
interview followed “regular agency practice of taking notes in red iMlgiha v. Lynch Civil No. 15113 (RLY-
DML), 2016 WL 3476365, at *2 (S.D. Ind. June 27, 2016), writirsipah through each question number, and
annotating any new or corrected answsegeGov't MSJ, Ex. 2QNaturalization Quality Procedurest 3 ECFNo.
12-2 (“Officers must check off or circle iRED ink all N-400 questions which are asked and answerddglthe
interview. In order to clearly identify the applicant’s responses, the check or circle marks ost be made next
to the N-400 answersAll additions, deletions, changes, and annotations made by the daffiestrpe irRED ink
and numbered and notedRED ink within the attestation section on the last page of H#Mbefore the applicant
signs.”(emphases in original)). Courts have often relied on these annotatiensas¢essing whether an individual
testified in accord with his applicatiorsee, e.g, United States v. Sadig@71 F. Appx 290, 293 (4th Cir. 2007);
Bernal v.Immigration & Naturalization Sery154 F.3d 1020, 1022 (9th Cir. 1998)aina, 2016 WL 3476365, at
*2-3; United States v. Arang€ivil No. 09178, 2014 WL 7179578, at *®. Ariz. Dec.17, 2014).
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under Rule 4(f)(3) of the Federal Rules of Civil Procedure, for substitutedesefjicocess, and
authorized the government to serve process tipdefendant by means of email and Facebook
message See generallimem. Op. and Order Granting in Part and Denying in Part Gov’'t Mot.
Subst. Serv. (“Mem. Op. Subst. Serv.”), ECF No. 6. The government verified that they did so.
SeeReturn of Service/Affidavit of Summons and Complaint Executed at 2, ECF No. 7.
According to the Federal Bureau of Investigation (“FBI”), the defendaatelfoolpage
“shows he was active before receiving the Summons and after receivingnineo8s” and that
the defendant “posted several items on Facebook before and after receiving thenSuim
Gov't Mot. Summ. J(“Gov’'t MSJ”), Ex. 21, Internal FBI Documeniated September 21, 2015,
at 2, ECF No. 12-2. Yet, the defendant still did not respond.

On October 31, 2016, the government filed a motion for summary judgi8eaGov’t
MSJ, ECF No. 12. After nearly three months, the Court advised the defendant, for whom no
attorney has entered an appearance, that “the Court will accept as true any facti@lssse
contained in affidavits or attachments submitted by the government in suppornofids for
summary judgment, unless the defendant submits his own affidavits or documentangevide
showing that the government’s assertions are untr8eeOrder at 34, ECF No. 13 (citing
Neal v. Kelly 963 F.2d 453, 456 (D.C. Cir. 1992) (holding that@aseparty must be advised,
when motion to dismiss may be coneerto motion for summary judgment, that “any factual
assertion in the movant’s affidavits will be accepted by the district judge asthepunless [the

opposing party] submits his own affidavits or other documentary evidence contathetin

4 According tothe FBI the attempts to serve the defendant via email to three separate email aderesses
unsuccessful, as all were returned as “undelivered.” Gov't MSJ, Ex. 21T&e?FBI Special Agent handling the
deferdant’s case also sent the Summons to the defendant via Facebook and teniti@nd’sfson via emaild.
According to the document, a confidential human source learned that thdadgfeison eventually contacted his
father about the Summons, that tedendant informed his son that he received the Summons but would not
respond, and that the defendant “did not seem like he taldcht 2, 4.
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assertiofi (quoting Lewis v. Faulkner689 F.2d 100, 102 (7th Cir. 1982)))). This Court ceder
the government to serve tbeder on the defendant by January 18, 2017, by email and Facebook
message, and ordered the defendant to file any opposition or other response to the gbsernme
Motion for Summary Judgment on or before January 27, 2RlL'At 4. To this date, the
defendant has not responded.
. LEGAL STANDARD

Federal Rule of Civil Procedure Rule 56 provides that summary judgment shall be
granted “if the movant shows that there is no genuine dispute as to any mat¢ald the
movant is entitled to judgment as a matter of lakeb. R.Civ. P.56(a). The moving party
bears the burden of demonstrating the “absence of a genuine issue of materildiagtite,
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986), while the nonmoving party must present
specific facts supported by materials in the recordvioald be admissible at trial and that could
enable a reasonable jury to find in its favae Anderson v. Liberty Lobby, Inc. (“Liberty
Lobby”), 477 U.S. 242, 248 (1986jlen v. Johnson795 F.3d 34, 38 (D.C. Cir. 2015) (noting
that, on summary judgment, appropriate inquiry is “whether, on the evidence so viewed, ‘a
reasonable jury could return a verdict for the nonmoving party” (quatingyrty Lobby 477
U.S. at 248)).

“Evaluating whether evidence offered at summary judgment is sufficisenid acase to
the jury is as much art as scieric&state of Parsons v. Palestinian Aarity, 651 F.3d 118, 123
(D.C. Cir. 2011) This evaluation is guided by the related principles‘t@irts may not resolve
genuine disputes of fact in favor of the paigling summary judgmehtJolan v. Cotton134
S. Ct. 1861, 1866 (2014per curiam), and[t]he evidence of the nonmovant is to be believed,

and all justifiable inferences are to be drawn in his favdrat 1863 (quotind.iberty Lobby



477 U.S. at 255 (alteration in original)). Courts must avoid malaregdibility determinations
or weigh[ing] the evidencésince”[c]redibility determinations, the weighing of the evidence,
and the drawing of legitimate inferences from the facts are jury funchotthose of a judge.”
Reeves v. Sanderson Plumbing Products, 580 U.S. 133, 150-51 (2000) (quotingerty
Lobby 477 U.S. at 255 see also Burley v. NaPassenger Rail Corp801 F.3d 290, 295-96
(D.C. Cir. 2015). In addition, for a factual dispute to be “genuine,” the nonmoving party must
establish more tharjtlhe mere existence of a scintilla of evidence in support of [its] position,
Liberty Lobby 477 U.S. at 252nd cannot rely onmiere allegatiorisor conclusory statements,
Equal Rights Ctr. v. Post Props, In633 F.3d 1136, 1141 n.3 (D.C. Cir. 201\t gitch v.
England 471 F.3d 124, 134 (D.C. Cir. 2006). “If the evidence is merely colorable, or is not
significantly probative, summary judgment may be grantéaberty LobbyA477 U.S. at 249-50
(citations omitted). Moreover, “a complete failure of proof concerning amteselement of
the nonmoving partg case necessarily renders all other facts immate@ldtex Corp. v.
Catrett,477 U.S. at 323. In that situation, “[tlhe niy party is ‘entitled to a judgment as a
matter of law’ because the nonmoving party has failed to make a sufficiennhghanvan
essential element of her case with respect to which she has the burden of jgrodhé Court
is only required to considéhe materials explicitly cited by the parties, but may on its own
accord considérother materials in the recotdFeD. R. Civ. P.56(c)(3).

Although a non-movant’s silente a denaturalization cases not mean a motion may
be granted as concedatlinston & Strawn, LLP v. McLeaB43 F.3d 503, 509 (D.C. Cir. 2016)
(holding that under Rule 56(e) of the Federal Rules of Civil Procedure, summary jdidgme
motions may not be granted as conceped)ted States v. Alrasheed53 F. Supp. 2d 112, 114

(D.D.C. 2013) (concluding that the heightened burden of proof in dealetation cases means



that a motion for summaruglgment may not be granted as conceded), Rule 56(e)(2) of the
Federal Rules of Civil Procedure still persagburts to “consider [a] fact urgputed for purposes
of” a motion for summary judgment, “[i]f a party . . . fails to properly address anodingy’s
assertion of fact,Fep. R.Civ. P. 56(e). Accordingly, notwithstanding a non-movapgssstent
refusal to respond to a motion Eummary ydgment, courteayaccept as true any factual
assertions submitted ltge movant in support of its motion, unless the non-mosanmits his
or her own evidence showing the movant’s assertions are ui@aa#Vinston & Strawn, LLP
843 F.3d at 509Neal 963 F.2d at 456;#D. R.Civ. P. 56(e); LCVR 7(h).
1. DISCUSSION

A defendant may not “clog theheelsof justiceby crossing thenternationaborder,”
Blackmer v. United Stated49 F.2d 523, 528 (D.C. Cir. 1931), and “power still resides in the
court ‘to put thewheelsof justicein motion,” Burlingame v. Manchested4 App. D.C. 335, 338
(D.C. Cir. 1916) (internal quotation marks and citation omitted). Accordingly, th&oggrican
citizenship is “no light trifle to be jgmardized;, Afroyim v. Rusk387 U.S. 253, 267-68 (1961),
is not uncommon for courts to adjudicate motions for summary judgment in uncontested
denaturalization casesee, e.g.United States v. GeorgieffOO F. Supp. 3d 15, 18 (D.D.C.
2015);Alrasheedi 953 F. Supp. 2dt 112; United States v. Gayl®96 F. Supp. 2d 42, 47 (D.
Conn. 2014). Although a motion for summary judgment may not be granted as coseeded,
Winston & Strawn, LLP843 F.3d at 50Alrasheedi 953 F. Supp. 2d at 118 court may
assume uncontestéacts as admitted and théanter summary judgment .if, after fully
considering the merits of the motion, it finds that it is warrahtdtnston & Strawn, LLP843
F.3d at 507-08 (D.C. Cir. 2016) (citing: R. Civ. P. 56(€)(3)). As the defendant in ihcase

has chosen to refuse to resposek suprdart LB, the assertions of fact accompanying the



government motion for summary judgmethat are spported by documentary eviderme
assumedo beadmitted by the defendangeWinston & Strawn, LLP843 F.3d at 509 (D.C. Cir.
2016). Consequently, the standard for denaturalization in summary judgment procesedings
discussed first, and then, based on this standard afactees admittedhe merits of the
government’s motioareconsidered.
A. Standad for Denaturalization

“[O]nce citizenship has been acquired, its loss can have severe and unsettling
consequences.Fedorenko v. Uited States449 U.S. 490, 505 (198{gitations omitted). fus,
“the Government ‘carries a heavy burden of proof in a proceeding to divest a retlcéizen
of his citizenship;” id. (quotingCostello v. United State865 U.S. 265, 269 (1961)), and must
provide “clear, unequivocal, and convincing” @ence justifying revocatiomd. (quoting
Schneiderman v. tited States320 U.S. 118, 125 (1943)). For this reason, the government
cannot obtain judgment in a civil deagalization action by defaultlapprott v. United States
335 U.S. 601, 612-13 (1949) (“[C]ourts should not . . . deprive a person of his citizenship until
the Government first offers proof of its charges sufficient to satisfy theebumgposed on it,
even in cases where the defendant has made default in appearaeeeal$yo Kungys v. United
States485 U.S. 759, 791-92 (1988).

At the same time, “[a]dmission to citizenshipder the laws is not a right but a privilege,
and, in order for an alien to avail himself of this privilege, he must comply Witheatonditions
imposed by the state.” United States v. De FrangiSO F.2d 497, 498 (D.C. Cir. 193kge
also Schneidermar820 U.S. at 13{‘[N]aturalization is a privilege, to be given or withheld on
such conditions as Congress sees fit.”). Accordingly, courts have held the geneimentitled

to summary judgment in denaturalization cases where it has met its high bupdeafcfee,



e.g, United States v. HiranB24 F.3d 741, 748 (8th Cir. 201&)nited States v. Arang670
F.3d 988, 992 (9th Cir. 2012)[§]Jummaryjudgment for the government irdanaturalization
proceeding is warranted in narrow circumstances: if, viewing the eviderfee light most
favorable to the naturalized citizen, there is no genuine issue of materias facivhether clear,
unequivocal, and convincing evidence supports denaturalizgtitimited States v. Jean
Baptiste 395 F.3d 1190, 1196 (11th Cir. 2008pited States v. Dailid227 F.3d 385, 389 (6th
Cir. 2000);United States v. Koreb9 F.3d 431, 438-3@d Cir.1995) United States v. Schmjdt
923 F.2d 1253, 1257 (7th Cir. 199&¥en where the defendant has failed to apgeer,e.g.
Georgieff 100 F. Supp. 3dt 19 Alrasheedi 953 F. Supp. 2d at 11&ayle 996 F. Supp. 2dt
47, see also United States v. Moyld8 F. App’x 666, 668 (3d Cir. 2005) (upholding a district
court’s grant of an unopposed motion for summary judgment in a denaturalizaBpn cas

There are two grounds for revoking a naturalized person’s citizenship: (e it
“lllegally procured,”or (2) if it was “pracured by concealment of a material fact or by willful
misrepresentation.” 8 U.S.C. § 1451(a). Where the government has met its burden of proof on
either ground, courts cannot “weithe equities in deciding whether to revoke [illegally
procured] citizenship,Fedorenkg 449 U.S. at 516, and “district courts lack equitable discretion
to refrain from entering a judgment of denaturalizatioeh,at 517.

Citizenship is “illegally procured’fian applicant did not comply with any of the
“congressionally imposed prerequisites to the acquisition of citizenshipdt 506. These
prerequisites include that the applicant was “lawfully admitted to the United &tates
permanent residence,” 8&IC. § 1429, and th#te applicanthas been and still is a person of
good moral character” for a period that begins with the application for natti@izand

continues until the applicant takes the oath of allegiaBe=8 U.S.C. § 1427(a)(3)One fact
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precluding a finding of good moral charadteif an applicant hagyiven false testimony for the
purpose of obtainigpany [immigration] benefits. 8 U.S.C. § 1101()(6).

Citizenship must also be revoked if it was procured as a result of an apgheiéiful
misrepresentation or concealment of a material f8eeKungys,485 U.Sat 767;Alrasheedi,
953 F. Supp. 2d at 115. This basis for revocation has the following elelfigatstaturalized
citizenmisrepresented or concealed a fact; (2)ntisrepresentation or concealment was willful;
(3) the fact was material; and (4) the naturalized citizen procured citipeashi result ahe
misrepresentation or concealmeRngys 485 U.S. at 767Willfulness requires only
knowledge of the falsitpf the statementSeéWitter v.Immigration & Naturalization Serv113
F.3d 549, 554 (5th Cir. 1997) (“Proof of an intent to deceive is not required; rather, knowledge
of the falsity of the representation is sufficient.” (citasomitted)). A fact is material if it has
“a natural tendency to influence the decisions ofitN8].” Kungys485 U.S. at 772.

B. Analysis

The government argues the defendant’s citizenship and his Certificateuoélidation
must be revoked because it was both predultegally and by the defendant’s willful
misrepresentation or concealment of material fakctsupport, the government has provided
evidence regarding three primary occasions on which the defendant provided timengmie
with information: (1) his fist naturalization application in 1995, (2) his second naturalization
application in 1996, and (3) the defendant’s October 1996 naturalization interview. The
government has accompanied this information with documentation showineltfendant

made false statements on each of these occadimised, throughout the immigration process,
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the defendant provided untruthful information regarding (1) his travel history;q2)dmital
history; and (3) whether he had ever claimed to be a United States.titize

First, the defendant providdtlS with false information regarding his travel history in
the five years preceding his applications for naturalizatidre défendant statedn his first
application that he had not traveled outside the United States since July 85&@8@v't MSJ,
Ex. 13, Def.’s First Naturalization ApplicatigfDef.’s First App.”), at 1, ECF No. 12-2
(marking “no” next to the question “Have you been absent from the U.S. since bg@min
permanent resident?”On his second application, the defendant stated he had traveled outside
the United Statesnly once since becoming a permanent residerfEgypt in 199%or an
emergency See id.Ex. 16, Def.’s Second Naturalization Application (“Def.’s Second Appt”), a
1, ECF No. 12-2. In September 1980wever,in anticipation of travel abroad, the defendant
filed an INS Form4131, an Application for Issuance of Permit to Reenter the United States,
signed under penalty of perjuryd., Ex. 10, Def.’s Applicationdr Issuance of Permiv Reenter
the United State§Def.’s Reenter App.”) at IECF No. 12-Zstating thate would be abroad
for sixteen weeks ands mailing addreswould be in Cairo, Egypt)The defendant explained
that his reason for traveling abtbavas that a “medical emergency in the family might require
[him] to donate a kidney to [hishother due to renal failure.ld. One year laterdue to his

divorce and remarriage, the defendant also AléalatedNS Form 1752, an Application for

5 The government also claims that the defendant gave untrue statementsisbesitiences arahalleged
affiliation with Egyptian Islamic Jihad, a terrorist organization, supporting these claims withrdtons by a single
FBI Special Agent.SeeGov't MSJ at 1819, 25-31 (citingid., Ex. 22, Decl. of Rami Nimri (“Nimri Decl. 111",
ECF No. 122; Compl., Ex. 1, Decl. of Rami Nim{iNimri Decl. 1”), ECF No. x1); see alsdNimri Decl. Il § 2
(explaining that the defendant resides in Alexandria, Egyite government also partially supports its claims of
false statements and testimamgarding the defendtis residenceby providing bankruptcy documergsggesting
that, as of April 30, 1996, the defendant reside@atifornia not Sparks or Reno, NVSeeGov't MSJat 18 (citing
id., Ex. 19. Theissue of whether theslocuments-standing alone and “view[ed] . in the light most favorable to
the naturalized citizenArangg 670 F.3dat 992—would satisfy the governemt’s high burden of providintglear,
unequivocal, and convincifigevidenceneed not be reachédcause the government’s other three bases for
revocation are sufficient to entitle it to summary judgment.
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Waiver of Requirement to File Joint Petition for Removal of Conditions, dated received on July
19, 1991.1d., Ex. 12 Def.’s Application for Waiver of Requirement to File Joint Petition for
Removal of Conditions, ECF No. 12-2. In a letter to INS dated July 2, 1991, the defendant
explained that his I-752 form was submitted three mdate®ecause he had to be in Pakistan
donating a kidney to his motheld., Ex. 11, Letter from Def. to INS dated July 2, 1991 (“Def.’s
1991 Letter”) at 1, ECF No. 1292Regardles of whether the reason for his trip was true, and
the government avers it is negeGov't MSJ at 19 n.4, either the defendant did not travel
abroad to Egypt dPakistan, in which case his claimshis 1990 1-131 form and his 198tter
to INS are falseor he did travehdbroadand his claims regarding travel outside the United States
on his first and second applications for naturalizasiefalse’ Further, during his
naturalization interview, the defendant orally verified under tahin the five years preceding
his application, he had only traveled outside the United States once to Egypt irDE99S.
Second App. at 1. This testimony was either false or, alternatively, shows tafehdant lied
to INS—in one case, undg@enaty of perjury—in his1990 and 1991 communicatioregarding
histravel toEgypt orPakistan.SeeGov't MSJ, Exs. 11, 12.

Second, the defendant’s statemeatgarding his marital historgn both his

naturalizatiorapplicationsarefalse. SeeDef.’s First App.at 2 Def.’s Second App. at By the

6 In the letter, the defendant states he enclosed both a “copy of thetripuaidine ticket to Pakistan and a
letter from [his] mothers [sic] doctor.Def.’s 1991 Letterat 1. The lettepurported to bérom the defendant’s
mother’s doctor is included in the recoseg idat 2, butcopies of the airline tickets are not.

7 The government does not explain the apparent inconsistency between thel 33%6rimand the 1991
letter to INS. According to the defendant’s 19918l form, his proposed date of departure was October 1, 1990.
Def.’s Reenter App. at 1. On the form, the defendant also stated hesihtenioe abroad for sixteen weeks and his
mailing adiressabroadwas to be in Cairo, Egypid. By contrast, in his 1991 letter to INS, the defendant states
that he had “round trip airline tickets” to Pakistan, left on May 4,1188d returned in June 199MDef.’'s 1991

Letter at 1 Thus, from the recdr it is entirely unclear whether, in 1990 or 1991, the defendant traeelagyypt,
Pakistan, both, or neither. Regardless, the defendant did not acknoweib@gerip in his pplications for
naturalization.Accordingly, it does not matter when or where he traveled in 1990 or 1®@9defendant must have,
at some point, lied to INS about his travel abroad.
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time the defendant had filed his first application, the defendant had beeadaeast three
times. Gov.'t MSJ, Exs. 2, 3, 8, 9. Thus, the defendant’s statements on both applications,
claiming he wasnarried only once, are fals&urther, when asked about his marriages in his
immigration interview the defendant did admit that he had incorrectly stated on the form that he
had been married only once, but testified that he had been marrigsvimely Def.’s Second
App. at 2 (showing immigration officer's annotation correcting the number ofagagifrom
one to two). Thus, the defendant afswefalse testimony regarding his marital history.

Third, the defendardtatedin both applications that he had never claimed in writing, or in
any other way, to be a United States citizaeDef.’s First App. at 3; Def.’s Second App. at 3,
which was also false. As the government shows, however, the defendant claimediod3viarc
1988 to be a United Statetsizen in an application for employment with the National
Semiconductor Corporatidh.Gov't MSJ, Ex. 24, Affidavit of Business Records from Texas
Instruments Inc.’s HR Administrator Viola Griffiat 2, ECF No. 12-2. Moreover, the annotated
version of tle defendant’s second application shows that the defendant orally verified that he had
never claimed to be a United States citizen. Consequently, the defendant elgadsidgied

about never claiming to be a United States citizen.

8 Although the statutory period for which good moral character isnetjbegins five years before a
naturalization application is filedee8 U.S.C. § 142{&)(3); 8 C.F.R. § 316.10(a)(I3ongress has specifically
instructed thatNS may take into consideration the applicant’s conduct and acts at any timevghat period.See

8 U.S.C. § 1427(e) (“In determining whether the applicant hstsised the burden of establishing good moral
character . . .INS] shall not be limited to the applicant’s conduct during the [statutory petiatmay take into
consideration as a basis for such determination the applicant’s conduct andhagtsres prior to that period.”);
see als@ C.F.R. § 316.10(a)(2gxplaining that INS i$not limited to reviewing the applicant’s conduct during the
[statutory period] . . . if the earlier conduct and acts appear relevant to a datenmirf the applicant’present
moral character.”). Thus, although the defendant’s applicatioretaktional Semiconductor Corporation falls
outside the fiveyear statutory window, the defendant’s claim of United States citigepns that application may be
taken into accourih the determination of whether the defendant made false statemérgsapplications or
whether he gave false testimony.
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The defendant’s falsestimony and statements on these three occasions eshgblish
clear, unequivocal, and convincing—indeed, undisputeddence that the defendant procured
his citizenship illegally. As noted, during his naturalization interviews, tfendant falsely
tedified about his travel and marital histories, and falsely verified that heehvem alaimed to
be a United States citizen. Such false testimony precludes a finding of ffgmal character.”
SeeB U.S.C.8 1101(f)(6) (“No person shall be regarded as, or found to be, a person of good
moral character, who, during the period for which good moral character is required t
established, is, or was . . . one who has given false testimony for the purpose of oataining
benefit under this chapter . . );.8ee als@ C.F.R. § 316.10(b)(2)(vi) (“[A]pplicant shall be
foundto lack good moral character if . . . he has given false testimony” to obtain agratom
benefit “regardless of whether the information provided in the false testimasny
material. . . .”). Accordingly, the defendatillegally procured” his naturalization by failin
comply with one of the essential congressionally imposed prerequisites toshijzeSee
Fedorenk9449 U.S. at 506.

Further, the false statements on the defendant’s naturalization applicationshes
naturalization ceremony also require revocation of the defendant’s citigesshaving been
“procured by concealment of a material fact or by willful misrepresentati®tJ’S.C.

§ 1451(a). Even iby “viewing the evidence in the light most favorable to the naturalized

citizen,” Arangqg 670 F.3d at 992t is assumedhat the defendant may have forgotten about his
1988 job application to the National Semiconductor Corporation, the defendant must have
known that his statements regarding his travel and marital histories wereGal&eorgieff

100 F. Supp. 3d at 21 (concluding a defendant “obviously knew to be false” his statements about

“his marital status”).Thus, the misrepresentations were willf@eeWitter, 113 F.3d at 554
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(stating thatknowledge of the falsity ohe representation is sufficient” to findlMulness
(citations omitted)).

Each of these statements were also material because his answers would have had “a
natural tendency to influence the decisions of the [INS]” with respect to hisappi. Kungys,
485 U.S. at 772. First, the defendargtatements about his travel history were material because
continuous residence in the United States is a requirement for naturaliZietJ.S.C.

8 1427(a)(2)8 C.F.R. 8 316.6)(1) (“Absences from the United Statesi)for continuous
periods of between six (6) months and one (1) year . . . shall disrupt” the contiesidesice
requirement).Second, with respect to the defendant’s marital history, the govermeentitied
“to discover what possible legal obligatiotiabilities, andrelatiorships the applicant for
citizenship may have contracted in the past” including “marriages or [aljpg@iceremony.”
United States. Ali, 557 F.3d 715, 721-22 (6th Cir. 2009hird, false claims of United States
citizenship are clearly material as swthimsmay constitute crimes under United States laag
18 U.S.C. 8§ 911, precluding a findinggdod moral charactesee8 U.S.C. 8§ 1101(H)(8 8
C.F.R. 8 316.10(b)(3)(iii). Indeed, if the defendant was in violation of § 911, the defendant
would have been inadmissible and therefore ineligible for permanent resieed&U.S.C. 8§
1182(a)(6)(C)(ii) (aliens who have made false representations of | 8taeks citizenship are
inadmissible)8 U.S.C. 1429 (requiring lawful admission for permanent residesee)also id.
§81227(a)(1)(A) (aliens who make false representations of United Staremsitip are subject
to removal).

Accordingly, the government has proven by clear, unequivocal, and convincing evidence
thatthe defendant willfully misrepresented or concealed material facts and prodizedship

as aresultSee8 U.S.C. § 1451(aKungys 485 U.S. at 767-77.
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IV.  CONCLUSION
For theforegoing reasonsatfter fully considering the merits of the” government’s
motion for summary judgmentyinston & Strawn, LLP843 F.3d at 508, the government has
met its burden by providing clear, unequivocal, and convincing evidence that the defendant
illegally procured his naturalization or that he procured his naturalizatiosllbyl
misrepresentation or concealmentadterial facts. Consequently, the government’s motion for
summary yidgment is GRANTED.

An appropriate order accompanies this Memorandum Opinion.

Date:
&) 2,77 1720 2017.04.19
' 18:19:03 -04'00'

Date: April 19, 2017

BERYL A. HOWELL
ChiefJudge
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