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OGOQTCPFWO QRKPKQP

Rnckpvkhh Yqtnfpgvfckn{0eqo. Kpe0 dtqwijv vjku cevkqp cickpuv fghgpfcpv. vjg Wpkvgf Uvcvgu

Fgrctvogpv qh Lwuvkeg. wpfgt vjg Htggfqo qh Kphqtocvkqp Cev *HQKC+. 7 W0U0E0 ¸ 774. uggmkpi cnn

vjg Ðocvgtkcnu wugf kp vjg kpxguvkicvkqp d{ vjg Ycujkpivqp. F0E0 Ogvtqrqnkvcp Rqnkeg Fgrctvogpv.

cpf tgxkgygf d{ vjg W0U0 Cvvqtpg{Óu Qhhkeg hqt vjg Fkuvtkev qh Eqnwodkc. kpvq vjg Qevqdgt]_ 5. 4235

hcvcn ujqqvkpi qh Oktkco Ectg{ d{ wpkhqtogf cigpvu qh vjg W0U0 Ugetgv Ugtxkeg cpf qhhkegtu qh vjg

W0U0 Ecrkvqn Rqnkeg Fgrctvogpv.Ñ cnqpi ykvj Ðvjg hkpcn tgrqtv cpf hkpfkpiu qh vjcv kpxguvkicvkqp0Ñ

Eqorn0 ]Fmv0 % 3_ ̨ 70 Chvgt eqpfwevkpi c ugctej cpf nqecvkpi tgurqpukxg tgeqtfu. fghgpfcpv

rtqfwegf c pwodgt qh tgeqtfu vq rnckpvkhh. uqog qh yjkej ygtg rtqfwegf kp tgfcevgf hqto0 Fgh0Óu

Oqv0 hqt Uwoo0 L0 ]Fmv0 % 3:_ *ÐFgh0Óu Oqv0Ñ+= Ogo0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 3:/4_ *ÐFgh0Óu

Ogo0Ñ+ cv 30 Fghgpfcpv cnuq ykvjjgnf ugxgtcn fqewogpvu kp hwnn. cpf kv pqy oqxgu hqt uwooct{

lwfiogpv0 Fgh0Óu Oqv0= Fgh0Óu Ogo0 cv 30

Kp c HQKC ecug. vjg fkuvtkev eqwtv tgxkgyu vjg cigpe{Óu cevkqp fg pqxq cpf Ðvjg dwtfgp ku

qp vjg cigpe{ vq uwuvckp kvu cevkqp0Ñ 7 W0U0E0 ¸ 774*c+*6+*D+= accord Military Audit Project v. 

Casey. 878 H04f 946. 95: *F0E0 Ekt0 3;:3+0 ÐHQKC ecugu ctg v{rkecnn{ cpf crrtqrtkcvgn{ fgekfgf

qp oqvkqpu hqt uwooct{ lwfiogpv0Ñ Moore v. Bush. 823 H0 Uwrr0 4f 8. 34 *F0F0E0 422;+0 Qp c
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oqvkqp hqt uwooct{ lwfiogpv. c eqwtv Ðowuv xkgy vjg gxkfgpeg kp vjg nkijv oquv hcxqtcdng vq vjg

pqpoqxkpi rctv{. ftcy cnn tgcuqpcdng kphgtgpegu kp jku hcxqt. cpf guejgy ocmkpi etgfkdknkv{

fgvgtokpcvkqpu qt ygkijkpi vjg gxkfgpeg0Ñ Montgomery v. Chao. 768 H05f 925. 928 *F0E0 Ekt0

422:+= see also Anderson v. Liberty Lobby, Inc.. 699 W0U0 464. 469Î6: *3;:8+0 Dwv yjgtg c

rnckpvkhh jcu pqv rtqxkfgf gxkfgpeg vjcv cp cigpe{ cevgf kp dcf hckvj. Ðc eqwtv oc{ cyctf uwooct{

lwfiogpv uqngn{ qp vjg dcuku qh kphqtocvkqp rtqxkfgf d{ vjg cigpe{ kp fgenctcvkqpu0Ñ Moore. 823

H0 Uwrr0 4f cv 340

Fghgpfcpv rtqfwegf c pwodgt qh tgeqtfu vq rnckpvkhh. dwv kv ykvjjgnf vjg hqnnqykpi

fqewogpvu kp hwnn<

]C_ ;8/rcig Ogoqtcpfwo ytkvvgp d{ vjg kpxguvkicvkxg Cuukuvcpv Wpkvgf
Uvcvgu Cvvqtpg{u vq vjgkt uwrgtkqtu tgeqoogpfkpi cickpuv rtqugewvkqp *vjg
Ð]F_genkpcvkqp OgoqÑ qt vjg ÐOgoqÑ+. 52 xkfgqu cpf cwfkqu qh kpvgtxkgyu
qh ekxknkcp cpf ncy gphqtegogpv ykvpguugu. cpf 49 jkij tguqnwvkqp cgtkcn
rjqvqu qh vjg Yjkvg Jqwug eqorngz vcmgp htqo c tguvtkevgf ckturceg0

Fgh0Óu Ogo0 cv 30 Kp kvu qrrqukvkqp vq fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv. rnckpvkhh uvcvgu

vjcv kv ku Ðucvkuhkgf ykvj ]_ ]f_ghgpfcpvÓu ghhqtvu vq kfgpvkh{ tgurqpukxg tgeqtfu cpf fqgu pqv

ejcnngpig vjg cfgswce{ qh kvu ugctej hqt tgswguvgf tgeqtfu0Ñ Rn0Óu Ogo0 qh Ncy kp Qrr0 vq Fgh0Óu

Oqv0 ]Fmv0 % 3;_ *ÐRn0Óu Qrr0Ñ+ cv 30 Rnckpvkhh cnuq tgrtgugpvu vjcv kv fqgu pqv ejcnngpig vjg

ykvjjqnfkpi qh vjg 49 cgtkcn rjqvqitcrju qt vjg 52 xkfgq cpf cwfkq tgeqtfu cu gzgorv htqo HQKC0

Id.

Vjwu. vjg qpn{ kuuwg dghqtg vjg Eqwtv ku yjgvjgt fghgpfcpv rtqrgtn{ ykvjjgnf vjg

Fgenkpcvkqp Ogoq cu uwdlgev vq Ðvjg cvvqtpg{ yqtm/rtqfwev cpf fgnkdgtcvkxg rtqeguu rtkxkngigu

kpenwfg]gf_ kp HQKCÓu Gzgorvkqp *d+*7+0Ñ Fgh0Óu Ogo0 cv 30 Fghgpfcpv gzrnckpu vjcv kv ykvjjgnf

vjcv fqewogpv dgecwug kv ku Ðcp kpvtc/cigpe{ eqoowpkecvkqp etgcvgf cu rctv qh vjg fgekukqp/ocmkpi

rtqeguu tgictfkpi yjgvjgt qt pqv vq rtqugewvg vjg hgfgtcn qhhkegtuÑ kpxqnxgf kp vjg Ectg{ ujqqvkpi.
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yjkej Ðfguetkdgu vjg hgfgtcn rtqugewvqtuÓ xkgyu qh vjg etkokpcn kpxguvkicvkqp cpf eqpvckpu vjgkt

ngicn tgcuqpkpi. cpcn{uku qh vjg gxkfgpeg. cpf vjgkt tgeqoogpfcvkqpu vq vjgkt uwrgtkqtu pqv vq

rwtuwg ejctigu0Ñ Id. Rnckpvkhh ockpvckpu vjcv vjg Fgenkpcvkqp Ogoq Ðku pqv c rtg/fgekukqpcn

fqewogpv qt fgnkdgtcvkxg eqoowpkecvkqp.Ñ dwv Ð]t_cvjgt. kv ku vjg hkpcn fgvgtokpcvkqp vq fgenkpg

rtqugewvkqp cpf ku pqv gzgorv htqo fkuenquwtg wpfgt HQKC0Ñ Rn0Óu Qrr0 cv 40

Vq cuukuv kv kp tguqnxkpi vjg kuuwg qh yjgvjgt vjg fqewogpv kp swguvkqp ku uwdlgev vq vjg

fgnkdgtcvkxg rtqeguu rtkxkngig. vjg Eqwtv qtfgtgf fghgpfcpv vq rtqfweg vjg Fgenkpcvkqp Ogoq vq

vjg Eqwtv hqt in cameratgxkgy0 Okp0 Qtfgt *Ugrv0 36. 4238+0 Wrqp tgxkgy qh vjg fqewogpv. vjg

Eqwtv eqpenwfgu vjcv kv ku wpcodkiwqwun{ rtgfgekukqpcn cpf fgnkdgtcvkxg kp pcvwtg0 Vjgtghqtg. kv ku

rtqvgevgf d{ vjg fgnkdgtcvkxg rtqeguu rtkxkngig. cpf fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv yknn

dg itcpvgf0

Vjg fgnkdgtcvkxg rtqeguu rtkxkngig rtqvgevu htqo fkuenquwtg Ðkpvgt/cigpe{ qt kpvtc/cigpe{

ogoqtcpfwou qt ngvvgtu vjcv yqwnf pqv dg cxckncdng d{ ncy vq c rctv{ qvjgt vjcp cp cigpe{ kp

nkvkicvkqp ykvj vjg cigpe{0Ñ 7 W0U0E0 ¸ 774*d+*7+0 Vjg rtkxkngig Ðtguvu qp vjg qdxkqwu tgcnk¦cvkqp

vjcv qhhkekcnu yknn pqv eqoowpkecvg ecpfkfn{ coqpi vjgougnxgu kh gcej tgoctm ku c rqvgpvkcn kvgo

qh fkueqxgt{.Ñ cpf kvu rwtrqug Ðku vq gpjcpeg Òvjg swcnkv{ qh cigpe{ fgekukqpuÓ d{ rtqvgevkpi qrgp

cpf htcpm fkuewuukqp coqpi vjqug yjq ocmg vjgo ykvjkp vjg ]i_qxgtpogpv0Ñ U.S. Dep’t of 

Interior v. Klamath Water Users Protective Ass’n. 754 W0U0 3. :Î; *4223+. swqvkpi NLRB v. Sears, 

Roebuck & Co.. 643 W0U0 354. 373 *3;97+0 Vjwu. vjg rtkxkngig qpn{ Ðrtqvgevu cigpe{ fqewogpvu

vjcv ctg dqvj rtgfgekukqpcn cpf fgnkdgtcvkxg0Ñ Judicial Watch, Inc. v. FDA. 66; H05f 363. 373

*F0E0 Ekt0 4228+= accordMcKinley v. Bd. of Governors of Fed. Reserve Sys.. 869 H05f 553. 55;

*F0E0 Ekt0 4233+0 Ð]C_ fqewogpv ]ku_ rtgfgekukqpcn kh Òkv ycu igpgtcvgf dghqtg vjg cfqrvkqp qh cp

cigpe{ rqnke{Ó cpf fgnkdgtcvkxg kh Òkv tghngevu vjg ikxg/cpf/vcmg qh vjg eqpuwnvcvkxg rtqeguu0ÓÑ
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Judicial Watch. 66; H05f cv 373. swqvkpi Coastal States Gas Corp. v. U.S. Dep’t of Energy. 839

H04f :76. :88 *F0E0 Ekt0 3;:2+0

Wrqp eqpukfgtcvkqp qh vjg rctvkguÓ rngcfkpiu cpf vjg Fgenkpcvkqp Ogoq kvugnh. vjg Eqwtv

hkpfu vjcv vjg fqewogpv ycu rtqrgtn{ ykvjjgnf cu uwdlgev vq vjg fgnkdgtcvkxg rtqeguu rtkxkngig03

Vjg EqwtvÓu in cameratgxkgy qh vjg Fgenkpcvkqp Ogoq eqphktogf vjcv kv ucvkuhkgu dqvj rtqpiu qh

vjg fgnkdgtcvkxg rtqeguu rtkxkngig dgecwug kv ku dqvj rtgfgekukqpcn cpf fgnkdgtcvkxg0 Vjg

ogoqtcpfwo eqpxg{u vjg tgeqoogpfcvkqp qh vyq Cuukuvcpv Wpkvgf Uvcvgu Cvvqtpg{u *ÐCWUCuÑ+

vq vjgkt uwrgtxkuqtu ykvjkp vjg W0U0 Cvvqtpg{Óu Qhhkeg vjcv vjg W0U0 Cvvqtpg{ hqt vjg Fkuvtkev qh

Eqnwodkc ujqwnf fgenkpg vq rtqugewvg vjg qhhkegtu kpxqnxgf kp vjg Ectg{ ujqqvkpi. cpf kv nc{u qwv

vjg gxkfgpeg cpf cpcn{uku wrqp yjkej vjcv tgeqoogpfcvkqp ku dcugf0 Uwej fqewogpvu jcxg

tqwvkpgn{ dggp hqwpf vq dg gzgorv htqo fkuenquwtg wpfgt HQKC0 See, e.g.. Paisley v. CIA. 934

H04f 8:8. 8;; *F0E0 Ekt0 3;:5+ *qdugtxkpi vjcv Ðvjg kphqtocvkqp/icvjgtkpi cpf fgnkdgtcvkxg rtqeguu

vjcv rtqfweguÑ Ðc fgekukqp cu vq yjgvjgt qt pqv vq rtqugewvg uqogqpgÑ Ðku rtgekugn{ vjg v{rg qh

ocvgtkcn vq dg rtqvgevgf cu rtg/fgekukqpcn wpfgt Gzgorvkqp 7Ñ+. qrkpkqp xcecvgf kp rctv qp qvjgt

itqwpfu. 946 H04f 423 *F0E0 Ekt0 3;:6+= Heggestad v. U.S. Dep’t of Justice. 3:4 H0 Uwrr0 4f 3. 32

*F0F0E0 4222+ *Ð]C_nn fqewogpvu rtgrctgf d{ vjg cigpe{ ykvj tgictf vq vjku rtqugewvkqp rtkqt vq

vjg hkpcn fgekukqp 0 0 0 vq cwvjqtk¦g vjg rtqugewvkqp 0 0 0 yqwnf dg eqpukfgtgf rtgfgekukqpcn cpf

cnnqykpi tgngcug qh vjgug ogoqtcpfc yqwnf xkqncvg vjg kpvgpv qh vjg fgnkdgtcvkxg rtqeguu

rtkxkngig0Ñ+0

3 Fghgpfcpv cnuq ockpvckpu vjcv vjg Fgenkpcvkqp Ogoq ku rtqvgevgf htqo fkuenquwtg dgecwug
kv ku uwdlgev vq vjg cvvqtpg{ yqtm/rtqfwev rtkxkngig0 Fgh0Óu Ogo0 cv 30 Dwv dgecwug vjg Eqwtv
hkpfu vjcv vjg fgnkdgtcvkxg rtqeguu rtkxkngig crrnkgu vq vjg Fgenkpcvkqp Ogoq. kv pggf pqv tgcej
vjku ctiwogpv0
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Rnckpvkhh kpukuvu vjcv vjg FgenkpcvkqpOgoq ku kvugnh c hkpcn fgekukqp. cpf ku pqv rtgfgekukqpcn.

dgecwug kv Ðycu ytkvvgp d{ vjg CWUCu yjq ygtg kpxguvkicvkpi vjg ujqqvkpi cpf ocfg vjg

fgvgtokpcvkqp vq fgenkpg vq rtqugewvg0Ñ Rn0Óu Qrr0 cv :0 Dwv vjg EqwtvÓu tgxkgy qh vjg fqewogpv

tgxgcnu vjcv rnckpvkhh ku kpeqttgev< vjg Fgenkpcvkqp Ogoq fqgu pqv tghngev c determinationvq fgenkpg

vq rtqugewvg. dwv c recommendationvjcv vjg Wpkvgf Uvcvgu Cvvqtpg{ fgenkpg vq fq uq. cnqpi ykvj

vjg gxkfgpeg cpf cpcn{uku uwrrqtvkpi vjcv tgeqoogpfcvkqp0 Kp qvjgt yqtfu. vjg Fgenkpcvkqp Ogoq

fqgu pqv. cu rnckpvkhh kpukuvu. Ðgodqf]{_ vjg hkpcn fgekukqp vq fgenkpg vq rtqugewvg.Ñ id. cv 9Î:. pqt

fqgu kv Ðhqnnqy]_ vjg fgekukqp.Ñ id. cv :0 Tcvjgt. kv eqpvckpu vjg tgeqoogpfcvkqp qh vjg kpxguvkicvkpi

CWUCu cu vq yjcv hkpcn fgekukqp ujqwnf dg tgcejgf d{ vjgkt uwrgtxkuqtu kp vjg hwvwtg0 Vjg

tgekrkgpvu qh vjg Fgenkpcvkqp Ogoq eqwnf jcxg citggf. fkucitggf. qt ecnngf hqt hwtvjgt

kpxguvkicvkqp qt cpcn{uku0

Vjg hcevwcn tgeqtf cnuq fgoqpuvtcvgu yj{ rnckpvkhhÓu rqukvkqp Î vjcv Ð]v_jg Fgenkpcvkqp

Ogoq jgtg hqnnqyu vjg fgekukqp cpf ku ukorn{ vjg eqoowpkecvkqp fgukipgf vq gzrnckp kv.Ñ id. Î ku

kpeqttgev0 Vjg Fgenkpcvkqp Ogoq ycu ytkvvgp qp Oc{ 44. 4236. cpf kv ycu pqv wpvkn Lwn{ 32. 4236.

pgctn{ vyq oqpvju ncvgt. vjcv vjg Wpkvgf Uvcvgu Cvvqtpg{ kuuwgf c ngvvgt hqtocnn{ fgenkpkpi vq

rtqugewvg vjg qhhkegtu0 SeeFgh0Óu Ogo0 cv 35= see also Gz0 3 vq Fgh0Óu Tgrn{ Ogo0 kp Uwrr0 qh

Fgh0Óu Oqv0 ]Fmv0 % 42/3_ *Fgh0Óu Tgrn{+ *Lwn{ 32. 4236 ngvvgt htqo Tqpcnf E0 Ocejgp Lt0. Wpkvgf

Uvcvgu Cvvqtpg{. vq Cuukuvcpv Fktgevqt qh vjg Ugetgv Ugtxkeg cpf Wpkvgf Uvcvgu Ecrkvqn Rqnkeg Ejkgh

tghngevkpi fgekukqp Ðvq fgenkpg etkokpcn rtqugewvkqp qh vjg qhhkegtu kpxqnxgfÑ kp vjg Ectg{

ujqqvkpi+0 Uq. vjg FgenkpcvkqpOgoq ku rnckpn{ rtgfgekukqpcn dgecwug kv rtgegfgf vjg hkpcn fgekukqp

kp vjg Ectg{ ocvvgt0

Rnckpvkhh cnuq kpukuvu vjcv Ðfkuenquwtg qh vjg Fgenkpcvkqp Ogoq yqwnf pqv fghgcv cp{ ecpfqt

kp hwvwtg fgekukqp ocmkpi rtqeguuguÑ dgecwug rnckpvkhh ku pqv uggmkpi Ðdcem cpf hqtvj
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eqoowpkecvkqpu dgvyggp vjg CWUCu cpf vjg vcum hqteg vjcv oc{ gpeqorcuu uwej ecpfqt cpf htcpm

fkuewuukqpu qh tgcuqpu cpf tcvkqpcnguÑ hqt rtqeggfkpi qt fgenkpkpi vq rtqugewvg0 Rn0Óu Qrr0 cv 320

Dwv vjcv ku rtgekugn{ yjcv vjg Fgenkpcvkqp Ogoq eqpvckpu< vjg kpxguvkicvkpi CWUCuÓ htcpm

cuuguuogpv qh vjg ykvpguugu. vjg rj{ukecn gxkfgpeg. cpf vjg crrnkecdng ncy. cu ygnn cu vjgkt wnvkocvg

tgeqoogpfcvkqp cu vq vjg crrtqrtkcvg eqwtug qh cevkqp0 Fkuenquwtg qh vjcv cpcn{uku eqwnf Ðcevwcnn{

kpjkdkv ecpfqt kp vjg fgekukqp/ocmkpi rtqeguu kh ocfg cxckncdng vq vjg rwdnke0Ñ Army Times Pub. 

Co. v. Dep’t of the Air Force. ;;: H04f 3289. 3294 *F0E0 Ekt0 3;;5+0

Hkpcnn{. rnckpvkhh eqornckpu vjcv fghgpfcpv jcu Ðoc]fg_ pq cvvgorv vq kfgpvkh{ qt ugitgicvg

cp{ hcevwcn qt pqp/gzgorv rqtvkqpu qh vjg fqewogpv0Ñ Rn0Óu Qrr0 cv 80 Dwv vjg EqwtvÓu tgxkgy qh

vjg Fgenkpcvkqp Ogoq jcu rgtuwcfgf kv vjcv pq rqtvkqp qh vjg fqewogpv ecp dg tgcuqpcdn{

ugitgicvgf qt tgngcugf ykvj tgfcevkqpu0

Hqt vjqug tgcuqpu. kp eqpukfgtcvkqp qh vjg rctvkguÓ rngcfkpiu cpf vjg tgngxcpv tgeqtf. vjg

Eqwtv eqpenwfgu vjcv vjg Fgenkpcvkqp Ogoq ku dqvj rtgfgekukqpcn cpf fgnkdgtcvkxg. cpf vjcv kv ku

rtqvgevgf htqo fkuenquwtg d{ vjg fgnkdgtcvkxg rtqeguu rtkxkngig0 Fghgpfcpv ku vjgtghqtg gpvkvngf vq

uwooct{ lwfiogpv. cpf kvu oqvkqp yknn dg itcpvgf0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Qevqdgt 3;. 4238


