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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM A. LONG,
Plaintiff, : Civil Action No.: 15-00608RC)
V. : Re Document Ne.: 16, 18

DISTRICT OF COLUMBIAHOUSING
AUTHORITY, et al.

Defendans.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANTS’ M OTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFF 'SMOTION FOR SUMMARY JUDGMENT

[. INTRODUCTION

Plaintiff William A. Long brought this action against Defendants the District of
Columbia Housing Authority (“DCHA and Adrianne Todman in her official capacity as
DCHA's Executive Directounder 42 U.S.C. § 1983, the Housing Act of 1937, 42 U.S.C. 88
1437et seq.as amended by the Quallypusing and Work Responsibility Act of 1998, 42
U.SC. 88 13661et seg.theFifth Amendment to the U.S. Constitution, and District of Columbia
Municipal Regulationghallenging DCHA's termination of hisousing assistance payments as
part of the Housing Choice Voher Program, a federalfyndedprogramthatDCHA
administers.

The parties have filed crossotions for summary judgment based on the undisputed facts
of the case.SeeDefs.” Mot. Summ. J., ECF No. 16; Pl.'s Cross-Mot. Summ. J. & Opp’n Defs.’
Mot. Summ. J(“Pl.’s Mot. Summ. J.”), ECF No. 18. For the reasons provided below, the Court

will enter judgment in favoof Defendants as to Counts I, lll, and & Mr. Long’s Complaint
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and deny the parties’ motions as to Counts | and V without prejudice in order to permit the

parties to more fully brief the underlying legsdues.

[I. BACKGROUND

This case involves the relationships between a federal statute, its implementing
regulations, and local District of Columbia regulations. It is therefore s&ge®r the Court to
first provide an overview of the relevant statutory and regulatory framewaskelteining to the
factual background amatocedural history of this case.

A. Statutory and Regulatory Framework

The Housing Choice Voucher Progréiine “Program,” iso commonly referred to as
“Section 8 or the “HCVP’) was created b@ongress with “the purpose of aiding lancome
families in obtaining a decent place to live and of promoting economically mixechgbogi
providing low-income families with assistance payments, or subsidies, to enabl®thent
units in the private rental housing market. 42 U.S.C. § 1dB7The program is financed by the
federal government, regulated thye Department of Housing and Urban Development (‘HUD”),
and administered by state and local public housing agencies (“PH3s812 U.S.C. § 1437f
Simmons v. Drew/16 F.2d 1160, 1161 (7th Cir. 1983). Through the Program, HUD distributes
federal funds to PHAs, and the PHAs, in turn, distribute the funds by contracting withtyroper
owners to subsidize a portion of a Program participant’s iee¢42 U.S.C. § 1437{Simmongs
716 F.2d at 1161. DCHA, an agency of the District of Columbia government, is the PHA
responsible for administering the Program in the District of ColuntbeeD.C. Code § 6-202;

14 D.C.M.R. § 4900.



1. Statutory Provisions Concerning Admission and Termination

In order to participate in the Programd receive assistance, a fanmiyst first apply to
a PHAfor admission to the Prograamd be admittedIin 1998, Congress enacted the Quality
Housing and Work Responsibility A@he “QHWRA”), which amended the Housing Act to,
among other things, authorize and, in some cases, regtifes and owners to deny admission
to certain categories of applicamisdterminate certaiparticipants assistanceSee42 U.S.C.

88 13661-13664.

Specifically, and most relevamt this case§ 13663, titled “Ineligibility of dangerous sex
offenders for admission to public housing,” provides that owners of fédasdisted housing
must ‘prohibit admission to such housing for any household that includes any individual who is
subject to a lifetime registration requirement under a State sex offendgraggn program.”

42 U.S.C. § 13663(a). Section 13663 also, among other things, instructs PHASs to conduct
criminal history background checksdetermine whether an applicant is subject to a lifetime
registration requirement, authorizes PHASs to conduct background checks yébt tes
applicants and tenants at the request of owners, and provides applicants with an oppmrtunit
dispute the factal determination of their status as a lifetime registrant prior to any adverse
action. See42 U.S.C. § 13663(bjd).

The statute provides other mandatory and discretionary grounds for denying ewltoissi
applicants. Specificall\§ 13661, a companion provision, addresses illegal drug users, alcohol
abusersand other criminalsSee42 U.S.C. § 13661. It provide®r examplethat any tenant
who has been evicted from federally assisted housing forrétatgd criminal activity “shall not
be eligible for federally assisted housing” for the three years folpittie tenant’s eviction,

unless the tenant successfully completes a rehabilitation program. 42 U.S.C. § 1366iga)



requires the establishmentsibndard to prohibit admission to anyone determined to be
“lllegally using a controlled substance” or whdgkegal use (or pattern of illegal use) of a
controlled substance, or abuse (or pattern of abuse) of alcohol, may interfere withltthe he
safety, or right to peaceful enjoyment of the premises by other residents..S42 8 13661(b).

Importantly, 8§ 13661 and 13663 concern grounds for denying admission to the Program;
thesesections of the statute do nat least explicitlyconcerna PHA’stermination of a
participant in the Program who has already been admitted and has beengexssigtance.
Termination is addressed separatelthie section that falls between the®ee42 U.S.C. §

13662. Section 13662, titled “Termination of tenancy and assistance for illegal dreiguser
alcohol abusers in federally assisted housing” authorizes PHAs and owners totéethana
tenancy or assistance of a participant family on the same grounds that § 13661(b) fwovides
denying admission: if a member is determineldddillegally using a controlled substance” or
whose “illegal use (or pattern of illegal use) of a controlled substance, or alhose (or p&rn

of abuse) of alcohol” interferes with the right to peaceful enjoyment by mhielents. 42

U.S.C. § 1366@). It also provides that, in determining whether to terminate tenancy or
assistance, a PHA or owner may consider whether the household member has be#ateshabil
Seed2 U.S.C. § 13662(b). Neither § 13G&@ anyother provision of the statuspedfically
addresses termination of assistance due to a participant’s status as andgistnant.

The statute also instructs HUD to require PHAS to establish an administrativengge
procedure that providesprocess for taking adverse actions agaersants in which tenants will,
among other things, “be advised of the specific grounds” of the proposed adverse actian, have
opportunity to contest the adverse action before an impartial party, and “receittem w

decision by the public housing agency on the proposed action.” 42 U.S.C. § 1437d(k).



2. HUD Regulations

HUD’srelevantimplementing regulations aoedified at 24 C.F.R. pt. 982Jnder thee
regulations, PHAs are required to adopt a written administrative plan Stadlishes local
policies for administration of the program in accordance with HUD reqemestand “states
PHA policy on matters for which the PHA has discretion to establish local gdliczd C.F.R. §
982.54(a).PHAs are required to “revise the administrative plan if needed to comply With H
requirements.” 24 C.F.R. § 982.54(b). PHAs are also required to “comply with HUD
regulations and other HUD requirements for thegpmm” and the regulation states that “HUD
requirements are issued by HUD headquarters, as regulations, FedestdRegjices or other
binding program directives.” 24 C.F.R. 8§ 982.52(a). The regulation does not define the phrase
“other binding prograndirectives.”

On May 24, 2001, HUD promulgated regulations that implemented the QHWRA,
codified, in relevant pargt 24 C.F.R. 88 982.551-.558hich became effective on June 25,
2001. See66 Fed. Reg. 28,776 (May 24, 2001). The regulagwosgide certan obligationsfor
Program participantg(982.551), specify mandatory and discretionary grounds for PHAs to
deny admission to applicants or terminate assistance to particip&88.652)and specify
other mandatory and discretionary grounds for PHA®etoy admission and terminate assistance
to criminals and alcohol abusers (8§ 982.533ke the statute it implements, the HUD
regulations only address lifetime registrants with respect to denying aimtisapplicants.
Subsection 982.553(a), titled “Denial of admission,” provides, in relevant part:

The PHAmustestablish standards that prohibit admission to the
program if any member of the household is subject to a lifetime
registration requirement under a State sé#fender registration

program. Inthis screening of applicants, the PHA must perform

criminal history background checks necessary to determine whether
any household member is subject to a lifetime sex offender



registration requirement in the State where the housing is located
and in othefStates where the household members are known to have
resided.

24 C.F.R. 8 982.553(a)(2)(i) (emphasis in original). The subsection that follows, § 982.553(b),
titled “Terminating assistancerequires PHAs to establish standards to terminate assistance to
drug criminals, families in breach of the obligation set fortg 882.551 to not engage in drug-
related criminal activity, and alcohol abusegee?24 C.F.R. § 982.553(b).

HUD regulatios also set certain procedural requirements for denying admission and
terminating assistancd?HAs must give applicants prompt notice of a decision to deny
admission and an informal review process to contest the decBea24 C.F.R. § 982.554.

PHAs ae also required to give participant families an opportunity for an informahlgagr
among other things, the PHA decides to terminate assistance “because oflihe datron or
failure to act.” 24 C.F.R. § 982.555(a)(iv). The person conductinigeaeng must “issue a
written decision, stating briefly the reasons for the decision.” 24 C.F.R. § 982.5h5(d)¢6
regulation also provides, however: “The PHA is not bound by a hearing decision . . .
[cloncerning a matter for which the PHA is not required to provide an opportunity for an
informal hearing under this section, or that otherwise exceeds the authohniéyperson
conducting the hearing under the PHA hearing procedures” or thjajasttary to HUD
regulations or requirements, or otherwise contrary to federal, State, or lec¢aka C.F.R. 8
982.555(f). The regulation specifies thgi]f the PHA determines that is not bound by a
hearing decision, the PHA must promptly notify the family of the determination, ahd of

reasons fothe determination.” 24 C.F.R. § 982.555(f)(3).



3. Subsequent HUD Opinion Letter aNdtices
Since promulgatinghe regulations concerning denial of admissiontanaination of
assistance, HUDas issued at least one opinion letter and has publicly iseogdes”
addressinghe statutory and regulatory requirements concerning lifetime registrants.
First, on December 21, 2007, HUD responded to a request by The Legal Aid Society in
New York regarding the applicability of § 13663 “to a public housing tenhotwas classified
as a sex offender by a New York State court 4 years after his tenancy bBganEx. 7 at 55—
56, ECF No. 18-1. In this letter, HUD wrote, in relevant part:
It is clear from § 13663] and 24 C.F.R. 8 982.553(b[)](2)(i) that the
bar aainst sex offenders subject to lifetime registration
requirements applies only to “applicants” seeking “admission” to a
federally assisted housing program. Thus, the statute has no

applicability to an individual who has already been admitted to
public housingunder the circumstances described in your letter.

Id. at 56.

Then on September 9, 2009, HUD publicly issued Notice PIH 2009-35(HA) in order “to
reiterate current regulatory requirements and strongly encourageahksbshent of standards
and procdures with a zero tolerance approach to prevent lifetime sex offenderseiteiving
federal housing assistance.” HUD Notice PIH 200@+2§ (the “2009 Notice”), Pl.’s Ex. &t
51-54. In this notice, HUD stated that it was “currently exploring regulatory agidlégive
changes to ensure that individuals subject to lifetime registration requireroemscdntinue to

reside in federally assisted housing, but the strong recommendations in thes éfetvital to the

! Mr. Long and Defendants both filed all of the exhibits to their respective motions f
summary judgment as a single attachment on the Court’'s ECF sySesaaCF No. 161; ECF
No. 18-1. The Court’s citations in this Memorandum Opinion to the partiedjiexreference
the page numbers of the attachment file, rather than the page number of tdapathibit or
document. For ease of reference, the Court encourages the parties to filexXhiits as
separate attachments on the Court’s ECF system.



ongoing effort to ensure the highest levels of public safety in federalsted$iousing
facilities.” Id. at 51. The2009Notice’ssummaryof the relevant statutory and regulatory
requirementsliscussesdwners’ and PHAS’ obligatiorte® deny admission to lifetime registrants
and dd not address termination of assistantae 2009Noticerecommendechowever, that if,
during the annual recertification process, an owner or PHA discovers that acieaanember
of the tenant’s household is a lifetime registrém, owner or PHA “sould pursue eviction or
termination of tenancy to the extent allowed by their lease and state or localdaat’54. The
2009 Notice expired, by its own terms, on September 30, 2B48.idat 51.

On June 11, 2012, HUD publicly issued Notice PIH 2012-28, which superseded the 2009
Notice. SeeHUD Notice PIH 20128 (the “2012 Notice”), Defs.” Ex. 3, ECF No. 16-1. In this
notice, HUD changed its position regarding the termination of lifetime registradés the
statute and HUD regulations:

This gudance reiterates owners’ and agents’ (O/As) and Public
Housing Agencies’ (PHAs) statuteryand regulatorpased
responsibilities to prohibit admission to individuals subject to a
lifetime registration requirement under a State sex offender
registration pogram. If a participant who is subject to such a
lifetime registration requirement was erroneously admitted into a
federal housing program . . . and is found to be receiving assistance,
O/As and PHAsnust pursue eviction or termination of assistance
for these participants

Id. at 12 (emphasis added). The 2012 Notice further stated, under a section titled {Saatlitor
Regulatory Clarifications”:

[I]f an O/A or PHA discovers that a household member was
erroneously admitted (the household member was subject to a
lifetime registration requirement at admission and was admitted
after June 25, 2001), the O/A or PHAust immediately pursue
eviction or temination of assistance for the household member
Regulations for hearings for the Public Housing (PH) and Housing
Choice VouchefHCV) programs, at 24 CFR § 966 Subpart B and

§ 982.555, respectively, continue to apply.



Id. at 13. The 2012 Notice alstatel: “For admission before June 25, 2001, there is currently
no HUD statutory or regulatory basis to evict or terminate the assistatieelafusehold solely
on the basis of a household member’s sex offender registration statust”14.

4. District of Columbia Municipal Regulations

Unlike some other PHAs, DCHA'’s administrative plan is enacted through theDadtr
Columbia’s regulations governing the PrograBee generall{p.C. Code § 6-203; D.C. Mun.
Regs. tit. 14, chs. 49-509.

On September 20, 2013, the Board of Commissioners of DCHA added, following a
notice and comment period that began on May 9, 2013, § 5804 to Title 14 of the D.C. Municipal
Regulations. Section 5804 is titled “Termination of Participation and AssidianCeiminal
Activity” and sets forth mandatory and discretionary grounds for DCHA to terminatéydsam
assistanceSeel4 D.C.M.R. § 5804.1t states, in relevant part: “DCHA shall terminate
participation of a Family if . . . (b) Any member of the household is subjeclkfietime
registration requirement under a state or District of Columbia sex offpnoigram.” 14
D.CM.R. § 5804.1.

B. Factual Background

The facts of this case are undisput&dePl.’s Mot. Summ. J. at 2 (“Plaintiff does not
find any genuine issue exists with the facts as provided in Defendants’ motidefs);
Response Pl.’s Stmt. Material Fgdi&CF No. 21-1.

In 1991, Mr. Long was convicted of rape in the District of Columbia, and, under D.C.’s
sex offender registration law, D.C. Code 88 22-4001(6), 22-4002(b), he is subject to a lifetime
registration requirementSeeDefs.” Stmt. Facts | 1, Defs.” Mot. Summ. J. & 4*Defs.’

SOF”); Defs.” Ex. 1, ECF No. 16-1Pl.’s Stmt. Material Facts { 5, Pl.’s Mot. Summ. J. at180



(“Pl.’s SOF”); Decl. William A. Long 15 (“Long Decl.”), ECF No. 2-2 On December 29,
1999, Mr. Long was released from prison on parole, and, in accordance with the lsigredgi
as a sex offender in the District of Columbia on December 5, 288@efs.” Ex. 1; Long Decl.
196-7.

On December 17, 2001, nearly six months after HUD’s regulation concerning the
admission of lifetime registrants to the Program became effective, Mr.dudomgitted an
applicationto participate in the ProgranseelLong Decl. § 8.In submitting thisapplication, Mr.
Long completed all of the required documentation at the time and provided all of timeatiéor
requested by both DCHA and Community Family Life Services, the organizaibmanages
Milestone Placethe property in which Mr. Long resd. SeePl.’s SOF | 7; Long Decl. 1 10.
Mr. Long did nothing to conceal his status as a lifetime sex offender eggjdiut it appears that
theapplicationdid not ask Mr. Long to provide any information concerning his criminal history.
SeePl.’s SOFY 7; Long Decl. { 10 (“I did not hide the fact that | am subject to a lifetime
registration requirement.”); DefsEx. 2 at 6 (June 2007 informal hearing decision stating, “No
where [sic] on the application is there a request for the applicant to provide informedéted to
past criminal history”).Despite his status as a lifetime registrant, DCHA admitted him to the
Program in 2002 as a resident of Milestone Pl&reDefs.” SOF 16; Pl.'s SOF { 6; Long Decl.

19.

2 In his motion for summary judgment, Mr. Long refers to his own declaration without

citing an exhibit number or a docket number on the Court’s ECF sySem.e.gPl.’s SOF

1. Mr. Long did not file a declaration in connection with his motion for summary judgaraht

the only declaration that the Court can locate is a declaration that he filed icttmmmath his
previously withdrawn motion for a preliminary injunctioBeelLong Decl. The paragraphs of

this declaration do not correspond to the paragraphs cited in Mr. Long’s motion for summar
judgment. Compare, e.gPl.’s SOF { 5 (citing { 2 of the declaration regarding Mr. Long’s

health issuesyith Long Decl. { 3 (addressing health issues). Nevertheless, the Court finds this
previouslyfil ed declaration helpful in its summation of the undisputed record.

10



Though DCHA did not request information concerning Mr. Long’s criminal history as
part of his initial application for admission to the Program, DCHA requested atimstory
information during its regular recertification application proce3sePl.’s Ex. 3 (Mr. Long’s
recertification aplcations for 2010-2011 and 2012—-2018yhenevetthe information has been
requestedMr. Long has truthfully disclosed his status as a lifetime sex offendstreey. See,
e.g., id.at15. Despitethese disclosures amden notwithstanding DCHA's attepts to
terminate Mr. Long’s participatioCHA hasinexplicably continued to recertify Mr. Loigg
eligibility for the Programmost recently on January 30, 201%eePl.’s SOF | 7see, e.gPl.’s
Ex. 3 at 7 (ecertificationdated February 27, 2013); Pl.’s Ex. 6 at 44 (recertification dated
January 30, 2015).

Mr. Long has remained a resident of MilestoecEsince his initial admission to the
Program He is “significantly disabled,” currently receives Social Security Digglditisurance
and suffes from endstage kidney disease, which requidesysis treatment several times per
week. SeePl.’'s SOF { 1.

C. Administrative Proceedings and the Present Action

DCHA has twice attempted to terminate Mr. Long’s assistance and participation
Program.

1. First Informal Hearing in 2007

DCHA first attempted to terminate Mr. Long’s assistance in 2007 but wasaessful.
On March 23, 2007, DCHA notified Mr. Long that a compliance investigator had recommended
that Mr. Long be terminated from the Program for failing to comply with his “family
obligations,” and, specifically, being in violation of 24 C.F.R. § 982.553(a)(2)(i), which, as

discussedsupra provides that PHAs must establish stand&rdprohibit admission” to lifetime

11



registrants.SeeDefs.’ Ex.2 at 6(Informal Hearing Decision dated June 11, 2007). An informal
hearing was held on May 4, 2007, and the hearing officer defined the issue presdolfled/s:
“Whether the recommendation to terminate [Mr. Long] from the [Program] fort\nlaf [24]
C.F.R. 8 982.553(a)(2)(i) is justified and supported by the fadtls At 5.

In a decision dated June 8, 2007, the hearing officer denied the recommendation for
termination. See idat 9. In making this determination, the hearing officer reasohatiwhile8
982.553(a)(2)(i) provided grounds to “prohibit admission,” he was “simply not convinced” that it
could “be used to ‘evict’ an existing tenant from the program” and that “[t|he &emns,
frankly, do not address the current circumstantéd. at 7. The hearing officer concluded:

In my opinion, and under the circumstances, it would be a travesty
to terminate [Mr. Long] from the Program without a more
substantive showing that justifies otherwise. Simply relying on a
provision that should k& been utilized at the initial application

stage six years ago, does not provide sufficient reasonable cause to
evict [Mr. Long] at this time.

Id. at 9 DCHA did not appeal the hearing officer’s decision, and Mr. Lrengaineca
participant in the Program.
2. Second Informal Hearing and Final Decision in 2014
On June 19, 2014, after HUD had issued the 2012 Notice and DCHA had promulgated 14
D.C.M.R. § 5804, DCHA notified Mr. Long that he was again being recommended for
termination “[a]s a result of [his] flarre to comply with certain Family Obligations under the

Housing Choice Voucher ProgramDefs.’ Ex. 4 at18. This notice referenced and quoted 14

3 The hearing officer also interpreted the regulations to provide for excefuitmes

mandatory ban against lifetime sex offender registrants and opined that ikeldiblod” Mr.
Longwould have been admitted to the Program even if DCHA had properly screened him in the
initial application process. Defs.” Ex. 2 at 8. The Court does not endorse this intenpyerad,

given that the parties do not address this issue in their briefs, need not offerdontineent.

12



D.C.M.R. 8 5804.1(bas thdegalbasis for his terminatioand stated that Mr. Long had
registered as a s@ffender in December 200(bee id.
An informal hearing on DCHA's termination recommendation was held on September
19, 2014.SeeDefs.’ Ex. 5 at 20-24 (Informal Hearing Decision dated Sept. 30, 2MAHA
argued that 14 D.C.M.R. § 5804.1(b) provided it with grounds to terminate Mr. Long and also
“relie[d] on HUD Notice PIH 2012-28.'ld. at 21. Mr. Long was represented at the hearing by
counsel.See idat 20. He gave testimony on his own behalf, and several of his family members
testified concernig his poor healthSee idat 2% id. at 22 (“Testimony was presented by his
sister, brother, and cousin of his condition and his inability to care for himself.”).
In an informal hearing decision dated September 30, 2014, the hearing officer denied the
recommendation for terminatiorsee idat 23. The hearing officer began his analysis by
stating:
Initially, I do not believe that, under the U.S. Constitution, DCHA
can “grandfather” a crime that was committed in 1991, and a
subsequent registration as a sex offender in 2000, as a violation of a
regulation, ex post facto, that was passed in 2012. The HUD Notice

does not have the force and effect of a law, givenithaas not
published for public comment or passed by Congress.

Id. at 22. He further stated that Mr. Long disclosed his status as a registeredesedeofivhen
he initially applied for housing assistance in 2b@ad had continued to disclose his status in
recertification applicationand, as a result, “the only reasonable conclusion is that DCHA
admitted him with full knowledge of his statudd. The hearing officer also found that “[t]he

doctrines of res judicata and collateral estoppel are apmicdbé to the previous hearing

4 Though the Court notes a potential conflict between this finding and the hearingofficer
finding in 2007 that “[n]o where on the application is there a request for the applicanwittepr
information related to past aninal history,” Defs.” Ex. 2 at 6, the parties do not argue that this
potential conflict has any relevance here.

13



officer’s informal decision in 2007 and that “the passing of a new regulation in 2012” did not
alter his conclusionld. Finally, the hearing officer also stated that “it appears from the
evidence that there is little damgd [Mr. Long] posing a threat,” particularly given his “serious
medical condition,” and that “[i]f [Mr. Long’s] condition changes or if he poses attimghe
future, then DCHA has sufficient regulatory authority to seek to termimat@t that time.”1d.
DCHA appealedhe decision to DCHA’s Executive Director, Ms. Todman, pursuant to

14 D.C.M.R. § 8905.4().SeeDefs.” SOF { 12; Pl.’s SOF § 18. On December 15, 2014, Ms.
Todman issued a final decision in which seeersedhe hearing officer’'s déesion. SeeDefs.’
Ex. 6 at 26—27 (Final Information Hearing Decision of DCHA dated Dec. 15, 2014). In her
written decision, Ms. Todmaasoned as follows:

Complainant was recommended for termination from the Housing

Choice Voucher Program (“HCVP”) foriadating 14 D.C.M.R. §

5804.1(b) -DCHA shall terminate participation of a family if...any

member of the household is subject to a lifetime registration

requirement under a state or District of Columbia sex offender

program. The Hearing Officer made an erroof law by

misinterpreting the U.S. Constitution. The Hearing Officer referred

to the relevant regulation as ex post facto, typically used to refer to

a criminal law that applies retroactively. The Proposed Decision is

hereby REVERSED.
Id. at 26 (punctation in original).

D. Current Status
By letter dated December 31, 2014, DCHA informed Community Family Life ®srvic

that Mr. Long'’s assistance had been terminated and that, effective January 31l 2015, a

assistance payments for Mr. Long would ce&eePl.’s Ex. 11 at 72 Nevertheless, DCHA

inexplicably recertified Mr. Long for the Program on January 30, 2@E&PI.’s Ex. 6 at 44.

5 Ms. Todman'’s final informal decision erroneously states that it was Mr. Wwbng
requested reconsideratioBeeDefs.” EX. 6 at 26.

14



It is undisputed that without rental assistance payments, Mr. Long will be uoable
afford the monthly rent for his current home or locate alternate affordablengoGsePl.’s
SOF 1 22. Although Community Family Life Services submitted a letter in sugfddrt Long
during the informal hearing process stating that “it would be extremely datahte his
physical ancemotional welbeing” if Mr. Long lost his housing, Pl.’s Ex. 2 atibis also
undisputed thatr. Longwould necessarily be evictéim the property if his assence
payments are terminateskePl.’s SOF { 22.

Mr. Long filed this action on April 22, 20155eeCompl., ECF No. 1LDCHA
subsequently agreed to continue making assistance payments while this actios pEnding.

SeeDefs.’ Mot. Summ. J. at 6 n.1.

[ll. LEGAL STANDARD

Both parties have moved for summary judgment on all counts of Mr. Lomg'glaint
pursuant to Rule 56 of the Federal Rules of Civil Procedure. Under Rule 56, “[t]he ctlurt sha
grant summary judgment if the movant shows that there is no genuine dispute as &begi@ m
fact and the movant is entitled to judgment as a mattew.” Fed. R. Civ. P. 56(a))When
the unresolved issues are primarily legal rather than factual, summanygot particularly
appropriate.”Wyo. Outdoor Council v. Dombedd8 F. Supp. 2d 1, 7 (D.D.C. 2001) (citing
Crain v. Bd. of Polic€omm’rs 920 F.2d 1402, 1405—-06 (8th Cir. 1990)). Here, Mr. Long has
not disputed Defendants’ proffered facts, and Defendants have not disputed Mr. Long’sgroffer

facts. Therefore, this case camdecided on summary judgment.

15



V. ANALYSIS

Mr. Long bringsfive separate claimagainst Defendants for various constitutional and
statutory violationsat leasthree of which arérought under 42 U.S.C. § 1983eeCompl. at
7-9. Count | is brought under § 1983 for terminating his rental assistance undegttaeHn
violation of 42 U.S.C. 8§ 13662 and 13663(a) and 24 C.F.R. §8§ 5.856, 960.204(a) and
982.553(a)(2).See idat 8. Count Il is brought under § 1983 for terminating his rental
assistance without adequate procedural due process in violationFiftth&@mendment to the
U.S. Constitution.See id. Count Il is brought under § 1983 for providing him with inadequate
notice of the reasons for his termination in advance of his informal hearing inonas2
U.S.C. § 1437d(k) and 24 C.F.R. 8 98A&5(2) See idat 8-9. Count 1V, which does not
reference any particular cause of actidajms that, under the doctrinesaaillateral estoppel
andres judicata the informal hearing officer’s prior decision in 2007 prevents Defendants from
terminating his assistanceSee idat 9. And finally, Count V claims that Defendants violated 14
D.C.M.R. 8 5804.4 by failing to show by a preponderance of the evidence that he had violated
one of his obligationsSee id.

The Court addresses each count in turn.

6 Mr. Long’s Complaint actually allegesolationsof § 1983. See, e.gCompl. at 8

(alleging that Defendants are depriving him of a property interest “in mplaf . . . 42 U.S.C. §
1983");id. at 9 (alleging that Defendants terminated him without @roytice “in violation of . .
.42 U.S.C. [8] 1983"). But “one cannot go into court and claim a ‘violation of § 19&8'S—
1983 by itself does not protect anyone against anythi@pdpman v. Houston Welfare Rights
Org., 441 U.S. 600, 617 (1979). Rather, as the Court explaing, 8 1983 simply provides a
remedy for violations of rights secured by the U.S. Constitution and federal TdvesCourt
therefore reads the Complaint as bringing claims under § 1983 for allegecon®laiti
constitutional and statutory rights.
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A. Count I: Section 1983 Claim for Termination in Violation of Federal Law

In Count I, Mr. Long brings a claim against Defendants under 42 U.S.C. §dr983
terminating his assistanae violation of the Housing Act and HUD’s implementing regulations.
Spedfically, Mr. Long argues that the provisions of the statute and its regulabiahaddress
lifetime registrants and termination of assistance do not provide Defendémtievauthority to
terminate his assistance on the basis of his status asradifegistrant and that 14 D.C.M.R. §
5804.1(b) is “illegal and void” because it is contrary to federal law. Compl. atThi8.
argument is, as the parties acknowledge, the central issue in thiBBcadeefore the Court can
consider the merits of Mr. Long’s argument, the Court must first deternfiather 8 1983
provideshim with the ability to raise itAs explained below, the Court finds thia¢ parties have
not sufficiently addressed this crucial, threshold issue in their summary ¢mtigpmefing and
that additional briefing is needed in order for the Court to properly resolve it.

1. Rights Enforceable Under § 1983

Section 1983 creates a remedy for the deprivation of “rights, privileges, or itresuni
secured by the Constitution and laws” of the United States. 42 U.S.C. $&883so Gonzaga
Univ. v. Doe 536 U.S. 273, 283 (2002). “In order to seek redress through § 1983 . . . a plaintiff
must assert the violation of a fedemight, not merely a violation of federkw.” Blessing v.
Freestone520 U.S. 329, 340 (1997) (citiigplden State Transit Corp. v. Los Angels3 U.S.
103, 106 (1980))see also Gonzag&36 U.S. at 283 (“[I]t isights, not the broader or vaguer
‘benefits’ or ‘interests,’ that may be enforced under the authority of tbabse). Section 1983
permits private individuals tbring lawsuits to enforce not only constitutional rights, but also
rights created by federal statut€dee Maine v. Thibouto448 U.S. 1, 4-5 (1980). Section 1983,

however,does not itself creatany substantive rights, but, rather, it “merely provides a
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mechanism for enforcing individual rights ‘secured’ elsewhezerights independently
‘secured by the Constitution and laws’ of the United Stat€mizaga 536 U.S. at 285. Thus,
in order to bring a 8 1983 claim for a violation of a federal right not secured by thet@aorsti
a plaintiff must identify a violation of a substantive rigjit has been created by a federal
statute.

In Blessingthe Supreme Couitlentified three “factorsto guide courts in determining
whether a federal statutgves rise to a federal right: first, “Congress must have intended that
the provision in question benefit the plaintiff’; second, “the plaintiff must demonsiatéhe
right assertedly protected by the statute is not so vague and amorphousetifattsment
would strain judicial competence”; and third, “the statute must unambiguously imbasging
obligation on the States,” or, “[i]n other words, the provisionrgjviise to the asserted right
must be couched in mandatory, rather than precatory, telhsssing 520 U.S. at 340-41.
SinceBlessing however, “[tlhe Court’s approach to 8 1983 enforcement of federal statutes has
been increasingly restrictive; in tlead, very few statutes are held to confer rights enforceable
under 8§ 1983.”Johnson v. Housing Auth. of Jefferson Par&#2 F.3d 356, 360 (5th Cir. 2006);
see alsd 3D Charles Alan Wright &rthur R. Miller, Fed. Practice & Procedufe3573.2 (3d
ed.2019 (“The Court has narrowed its view of what ‘laws’ may be invoked under § 1983.”).

In Gonzagathe Court “reject[ed] the notion that [its] cases permit anything short of an
unambiguously conferred right to support a cause of action under 8§ 1888zagg 536 U.S. at
283. The Courstatedthat“[flor a statute to create such private rights, its text must be ‘phrased
in terms of the persons benefittedld. at 284 (quotingcannon v. Univ. of Chicagd4l1 U.S.
677,692 n.13 (1979)). The Court alsstructed that “[a] court’s role in discerning whether

personal rights exist in the § 1983 context should therefore not differ from its roteanrdng
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whether personal rights exist in the implied right of action contdgit.at 285. “Accordingly,
where the text and structure of a statute provide no indication that Congress interdtcstoew
individual rights, there is no basis for a private suit, whether under § 1983 or under an implied
right of action.” Id. at 286.

2. Whether Mr. Long Has a Right Enforceable Under § 1983

The key preliminary question with respect to Count | of Mr. Long’s Complaint,ftrere
is whetherCongress intended, through the cited provisions of the Housing Act, to create a new
substantive individual right for participants in the Program, such as Mr. Long, against
termination of their assistance on grounds that violate the statute and its implementing
regulations.

Unfortunately, the parties’ summary judgment briefing does not adeqaadthigss this
crucial issue. Defend&address the issue to a limited extent, recognizing that, Guoaeiaga
“[n]othing short of an unambiguously conferred right will support a cause of action under §
1983.” Defs.” Mot. Summ. J. at T hey alscargue that, apart from the Housing Act’s
requirement that PHAs provide applicants with an opportunity to dispute the factual
determination of their status as a lifetime registrdtjhere is no other rightsreating language
in 42 U.S.C. 8 13663.1d. at10. Defendants do not, howevikethis argument to its next
logical step; they do not actually argue that they are entitled to summary judgeurdo®r.
Long cannot challenge the legal validity of his termination under § 1983. Insteadd&sfe
simply move on to merits of Mr. Long’s ata. See idat 10. Nor do they address the other
statutory provisions that Mr. Long cites in his Complaint. Mr. Long, for his gafirely ignores
this issue in his briefing, focusing solely on the merits of his cl&eePl.’s Mot. Summ. J. at

16-34;Pl.’s Reply Br. at 1818, ECF No. 23. Surprisingly, Mr. Long does not even reference §
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1983 anywhere in his briefing, despite the fact that it is the basis for the gnajordt all, of his
claims.

Theanswer to thikey question is not abundantljear. The Court has been unable to
locate any precedent in which a court has reached a reasoned determination dseto whet
Congress intended to create a substantive individual right for participantsprogneam against
termination on grounds not autimed by the statute or its implementing regulatibasd courts
have reached differing conclusions with respect to whether other portions of thegicis
provide substantive individual rights enforceable under § 1983.

In Wright v. Roanoke Redevelopment & Housing Authotit9 U.S. 418 (1987), a case
decided befor&onzagathe Supreme Court permitted a § 1983 suit brought by public housing
tenants seekg recovery of pasttility overcharges under a regeiling provision of the Housing
Act. In GonzagatheCourtacknowledgedVrightas one of only two instances since its prior
decision inPennhurst State Scho&lHosptal v. Halderman451 U.S. 1 (1981), in which the
Court had “found spending legislation to give rise to enforceable figltsnzaga536 U.S. at
280. The Court explained that the “key to [its] inquiry Wrightwas that “Congress spoke in
terms that ‘could not be clearer’ and conferred entitlements ‘sufficispdyific and definite to
qualify as enforceable rights und@ennhurst” Id. (citations omitted) (quotingVright, 479

U.S. at 430, 432). The Court stated that it was “[a]lso significant/night “that the federal

! The Court also observes that in the primary case relied upon by Mr. Long, the court

explicitly left open the issue of the applicability of § 1983, as well as, wigece$o the merits,
“whether there are other statutory or retyuiq justifications for the Defendants’ termination of
[the plaintiff's] Section 8 benefits.Miller v. McCormick 605 F. Supp. 2d 296, 313 (D. Me.
2009). In the other federal case that Mr. Long relies on, the court does not appear to have
considered thessue either.See Perkin®gey v. Housing Auth. of St. Louis Cntyo. 4:11ev-

310, 2011 WL 939292, at *2 (E.D. Mo. Mar. 14, 201sEe also Zimbelman v. S. Nev. Regional
Housing Auth.111 F. Supp. 3d 1148, 1154 (D. Nev. 2015) (assuming without detdinthe
plaintiff had “the right to challenge the Housing Authority’s substantive @ec)s
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agency charged with administering the Public Housing Act ‘ha[d] never providededpre by
which tenants could complain to it about the alleged failures [of state welfare egjeéncbide
by [the Act’'s rentceiling provision].” Id. (quotingWright, 479 U.S. at 426)p{terationsn
original).

SinceGonzagafederal courts have appli€@bnzagandWrightto other provisions of
the Housing Act with differing outcomes. For example]Jahnson v. Housing Authority of
Jefferson Parishthe Fifth Circuit held that 42 U.S.C. § 1437f(0)(2), which concerns the
calculation of the amount of the monthly assistance payment for a family indpeuf, was
“virtually identical” to the statute at issue\Wright and therefore created an individual right that
could be enforced under § 198Bhnson 442 F.3d at 360-67. The court acknowledged,
however, that its holding was “a rarity, particularly afBemzaga’ Id. at 360. At least some
other courts, postonzagahare alsocappliedWrightto other substantive provisions of the
Housing Act® See, e.g., Daniels v. Housing Auth. of Prince George’s %9.F. Supp. 2d
248, 259-63 (D. Md. 2013) (applyidghnsorandWrightto 42 U.S.C. § 14371(y), which
concerns the “Homeavwership Option” of the Program).

In other cases, courts have constrwathht narrowly and rejected arguments that other
provisions of the Housing Act create substantive rights that can be enforced under Edr983.
example, in a case decided long bef@mnzagaand shortly afteWright, the D.C. Circuit held
that 8 1437p of the Housing Act did not create “rights in public housing tenants against the
constructive demolition of their units Edwards v. District of Columbja821 F.2d 651, 659-60

(D.C. Cir. 1987). Most notably, i@aswell v. Cityof Detroit HousingCommission418 F.3d

8 As discussednfra, courts have broadly agreed that certain provisions of the Housing Act
and its implementing regulations provide procedural rights that are enforceabl® W9$s.
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615 (6th Cir. 2005), the Sixth Circuit considered, ggstizagaa Program participant’s claim
that his PHA violated 24 C.F.R. § 982.311(b), which requires PHASs to continue making
assistance payments to an owner until the owner olaainart ydgment allowing an owner to
evict the tenant, by terminating his assistance before his eviction proceedirimalized in

state court.See idat 618. The Sixth Circuit noted that the Supreme Court “made clear in
Gonzagahat where a statute simplygtiibits certain conduct, or sets forth a policy, that statute
does not create a cause of action or other rights for the individual protectezidtgtute.”ld. at
619 (citingGonzaga536 U.S. at 287-88). The court concluded that it could find no provision in
the Housing Act that “in clear and unambiguous terms, confers a particular righhegendnt

to subsidies after the landlord initiates eviction proceedings” and theheflok¢hat the

participant could not pursue his claim under 8§ 1983at 620. The Sixth Circuit has
subsequently held that neither 42 U.S.C. § 1437 nor § 1437f create an enforceable right to
“decent, safe, and sanitary housing,” because, in part, “the language of § 143vabgeegate
focus on the entity being regulatedlbhnson v. Cityf Detroit, 446 F.3d 614, 625-27 (6th Cir.
2006).

Given this precedent, and particularly in light of the policy and public intevasems
raised by both sides in this case, the Court believes that the issue of whethes<Cioneneed,
through the cited provisions of the Housing Act, to create a new substantive individu&brig
participants of the program, such as Mr. Long, against termination of theiaassisin grounds

that violate the statute and its implementing regulatit@serves a full briefingThe Court will
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therefore denyhe parties’ motions for summary judgment with respect to Count | without
prejudice in order to permit the parties to refile their motions and address thisaintigsue’.
B. Countsll &Il : Section1983 Claims forDue Process Violatios

In Count II, Mr. Long brings a 8 1983aim against Defendants ferolating his right to
procedural due process under the Fifth Amendment to the U.S. Constitution, and in Count Il
Mr. Long brings a 8 1983 claim for violating the Housing Act’s procedural protectiGiven
the significant overlap in the arguments concerning these counts, as thellpasties’ treatment
of the two counts togetheseeDefs.” Mot. Summ. J. at 8-10; Pl.’s Mot. Summ. J. at334-he

Court follows the parties’ approach and considers the substance of thosetagethitsr. Before

o The Court would also appreciate clarity from the parties as to whetheoMy.has any

alternative means of challenging DCHA's decision, such as pursuant to thetDis€olumbia
Administrative Procedure Act. In addition, with respect to the merits of CountC,ctine
suggests that the parties also address the following issues:

(1) whether the focus in 42 U.S.C. 8§ 13662(a) on “owner[s]” and the language of 24
C.F.R. 8§ 982.553(a)(2)(i) requiring PHASs to “establish standards that prohibit amhiissi
lifetime registrants, in contrast with the language of other provisions regj@HAs to “prohibit
admission” to other classes of applicaetg,,8 982.553(a)(1)(i), warrants any significance,

(2) the meaning of the provision in 24 C.F.R. § 982.552(a)(1) that “[t]he provisions of
this section do not affect the denial or termination of assistance for groundthathaction or
failure to act by the family” and how it applies to this case, including a discusf the erts of
mandatory or permissive grounds for PHAS to terminate assistance “oth@ctlen or failure
to act by a family” and the source or sources of that authority;

(3) whether the 2012 Notice falls within the category of “HUD requirements” as a
“binding program directive[]” as described in 24 C.F.R. 88 982.52(a) and 982.54(b);

(4) how a finding by the Court that 24 C.F.R. 88 982.52(a) and 982.54(b) required DCHA
to promulgate 14 D.C.M.R. 8 5804.1(b) might affect the Court’s analysis; and

(5) whether the fact that 14 D.C.M.R. 8§ 5804.1(b) contains no reference to erroneously
admitted participants and is not limited to participants admitted after June 25 h200d lsave
any impact on the Court’s analysis.
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turning to the substance, however, the Court reegaratelyaddresshe legal basis for each
claim.
1. Whether Mr. Long is Entitled to Constitutional andétatutory Due Process

Before addressing the sufficiency of the process that Defendants dffdrdeong in
terminating his assistance in the Program, the Court aédtasspreliminary issue of whether
Mr. Long is entitled to any due process at all under either the Fifth Amendmia Housing
Act itself.

First, with respect to Mr. Long’s constitutional due process claim, the Fifth Amendment
provides: “No person shall . . . be deprived of life, liberty, or property, without due process of
law.” U.S. Const. amend. V. “The first inquiry in every due process challenge is wihether t
plaintiff has been deprived of a protected interest in ‘liberty’ or ‘propert®é&n Elec. Co. v.
Jackson 610 F.3d 110, 117 (D.C. Cir. 2010}t is well established thatertain government
benefits give rise to property interests protected by the Due ProcesseCINB ex rel. Peacock
v. District of Columbia794 F.3d 31, 41 (D.C. Cir. 2015) (citi@pldberg v. Kelly397 U.S. 254
(1970)). “To have a protected propeirtterest in a given benefit, ‘a person clearly must have
more than an abstract need or desire for it. He must have more than a unilpttEtena of it.
He must, instead, have a legitimate claim of entitlerteent™ 1d. (quotingBd. of Regents of
State Colls. v. Rot08 U.S. 564, 577 (1972)Yhe D.C. Circuit has defined a “legitimate claim
of entitlement” to mean “that a person would be entitled to receive the governmeft be
assumingshe satisfied the preconditions to obtaining Itl”

Here, the parties are in agreement that Mr. Lopglsicipation in the Program
constitutes a protected property interéSeeDefs.” Mot. Summ. J. at 8; Pl.’s Mot. Summ. J. at

34. Indeed, the Court notes that some courts, including some in this district, have found that
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once an individual becomes a participant in the Program, the peesotains a property interest
in continuing to receive assistance that is subject to constitutional due procestsom®utSee
Robinson vD.C. Housing Auth.660 F. Supp. 2d 6, 20 (D.D.C. 2009) (“There is no debate that
the plaintiff's participation in the Section 8 program constitutes a propertgsater. .”);

Lowery v. DC. Housing Auth.No. 04-1868, 2006 WL 666840, at *7 (D.D.C. Mar. 14, 2006)
(It is uncontested’ that a Participant in the Section 8 Program ‘enjoys a property tnteres
continued occupancy of the subsidized housing, and, further, that the interest constitutes a
statutory entitlement. Accordingly, the protections of procedural due prquaygs’gquoting
Nichols v. LandriepNo. 79-3094, 1980 U.S. Dist. LEXIS 17630, at *1 (D.D.C. Sept. 12,
1980)); Davis v. Mansfield Metro. Housing Autfi51 F.2d 180, 184 (6th Cir. 1984) (collecting
cases)Simmons716 F.2d at 1162—-G8olding that admisen into the Program constitutes a
protected property interest, even if no benefits are actually received, becadseission
certificate “limits the power of a PHA to deny rent assistance to the family tlkst iticand

“gives the family the right to edinue participating in the program so long as the PHA lacks just
cause to expel it?)

With respect to Mr. Long’s statutory due process claim, the § 1983 issue of whether the
cited provisions of the Housing Act and its regulations, 42 U.S.C. § 1437d(k) and 24 C.F.R. §
982.555(c)(2pfford Mr. Long an independent right to certain procedural requirements prior to
the termination of his assistance ariselere, howeverefendants concede that the statute

affords Mr. Long procedural protection$.SeeDefs’ Mot. Summ. Jat 9 Indeed, courts

10 The Court observes that Defendants’ concession appears to be in tension with their

simultaneous position with respect to the merits of Count | that Mr. Long was “not . . .
terminated because of a violation of the ‘family obligations’ set forth in 24RC8982.552 he

[was] terminated because was erroneously admitted despite his ineligibility as a registered sex
offender— and the regulations governing family obligations are not applicable.” Dgfs’hO
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broadly agree that 42 U.S.C. § 1437d(k) and 24 C.F.R. § 982.555 give Program participants
certain procedural rights with respect to termination of their assistanqeattiaipants can
privately enforce through § 198%ee, e.g., Samuels v. District of Colum@Giz0 F.2d 184, 196—
98 (D.C. Cir. 1985) (holding, pré&onzagathat 8 1437d(k) “create[s] ‘rights’ enforceable under
section 1983")Lowery, 2006 WL 666840, at *11 (permitting § 1983 claim under § 1437d(k)
failing to provide the plaintiff with an informal hearing prior to terminating her frcen th
Program);Stevensorb79 F. Supp. 2d at 923 (holding that “§ 1437d(k) creates enforceable rights
for [Program] participants” and that “individuals can seek redress when a publicghagsncy
fails to comply with termination proceduresGammons/. Mass. Dep’t of Housing & Cmty.
Dev, 523 F. Supp. 2d 76, 85 (D. Mass. 2007) (permitting 8 1983 action challenging the
sufficiency of evidence used to terminate a plaintiff's assistance becausedgk)48&ndates
the creation of procedural rights for tenants faced with adverse actiontfrellgnguage of the
statute unambiguously confers rights for the benefit of Section 8 subsidy méxipie

The Court will assume, without deciding, that Mr. Long’s participation in the Rrogra
provided him with a property interest protected by the Fifth Amendment’'s DuedrGtause
and that § 1437d(k) and 24 C.F.R. § 982.555 afforded him procedural rights in Defendants’

terminationof his assistance.

Pl.’s CrossMot. Summ. J. & Reply Supp. Mot. Summ. J. at 14, ECF No. 21. The relevant
procedural protection requires PHASs to give “prompt written notice that thig/fenay request a
hearing” only in cases described in paragraphs (a)(1)(iv), (v) and (vi) ofrtleessction.See24
C.F.R. 8§ 982.555(c)(2). Of those, the only conceivably applicable scenario is paragraph (i
“[a] determination to terminate assistance for a participant family becausefahtily’s action

or failure to act (see § 982.552).” 24 C.F.R. § 982.555(a)(1)(iv). Accepting Defendants’
characterization of the bad Mr. Long’s termination therefore might conceivably lead to the
conclusion that § 982.555 does not afford laimy procedural protections. Given the Court’s
approaches to Counts | and V, however, the Court need not take a position on that potential
conflict here.
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2. Whether Mr. Long Received Sufficient Constitutional and Statutory Process

Given the Court’s assumptions, the Court proceeds to the question of whether Mr. Long
received process sufficient to satisfy the requirements of both the Dwes®@ause of the
Fifth Amendment and the statutory protections of 42 U.S.C. § 1437d(k) and 24 C.F.R. §
982.555(c)(2).

The Supreme Court set forth five requirements for terminating a particigavesnment
assistance benefits @oldberg v. Kelly397 U.S. 254 (1970): (1) timely and adequate notice;
(2) an opportunity to confront any adverse witnesses and present arguments and g@dence;
retained counsel, if desired; (4) an impartial decision maker; (5) a decistorgren the legal
rules aml evidence adduced at the hearing; and (6) a statement of reasons for the deciki®n and t
evidence relied onld. at 266—71. Mr. Long takes the position that these rights are codified in
42 U.S.C. § 1437#] and its implementing regulations, which is consistent with Defendants’
position. SeePl.’s Mot. Summ. J. at 34; Defs.” Mot. Summ. J. at 9 (“These provisions essentially
track theGoldbergdueprocess requirements.Yee also Clark v. Alexande85 F.3d 146, 150—
51 (4th Cir. 1996) (“Federal regulations set out the basic procedural requirementsnodinfor
hearings in almost literal compliance wiBloldberg”).

Mr. Long does not contend that he was denied the second, third, and fourth requirements.
Raher, he challenges only “the adequacy of Defendant Todman’s decision owvertine
hearing officer's 2014 decision in favor of Mr. Long” and “the 2014 notice indicating DCHA
was terminating his [Program] benefits.” Pl.’s Reply affhe Court addresseach challenge

separately.
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a. Ms. Todman'’s Final Decision
Mr. Long'’s first due process challenggasVis. Todman’s decision reversing the

decision of the informal hearing officaarguing that her written decisiavas “woefully
inadequate.” Pl.’s Mot. Summ. J. at 3B.Goldberg the Supreme Court explained:

[T]he decisionmaker’s conclusion as to a recipeatigibility must

rest solely on the legal rules and evidence adduced at the hearing.

To demonstrate compliance with this elementary requiremueat, t

decision maker should state the reasons for his determination and

indicate the evidence he relied on, though his statement need not

amount to a full opinion or even formal findings of fact and
conclusions of law.

Goldberg 397 U.S. at 271 (internal ations omitted).

The partieslsocite Moore v. Ross502 F. Supp. 543 (S.D.N.Y. 1980) for additional
detail concerning th&oldbergrequirement.ln Moore, the court explained that the “major
purposes” of the requirement were: “to protect against arbitrary andioaprdecisions or
actions grounded upon impermissible or erroneous considerations”; “to safeguast agai
decision orex parteevidence”; and “perhaps most importantly to facilitate judicial review by
enabling a court to determine whether the decision was based upon an imperneiasdiieor
no reason at all.'Moore, 502 F. Supp. at 555-56 (internal quotations and citations omitted).
The court further explaindthat “[w]hether a statement is sufficiently detailed and informative to
comport with minimum due process depends on whether it satisfies the[se] pugrab#sdit, in
an analogous contexXthere is no infirmity in not referring specifically to the hearing examsner
findings, provided the . . . opinion makes it possible to wihey [it] rejected those findings.1d.
at 556. Rather, “due process requires only a cognizable attempt to give an explangtion.”

Likewise, while the implementing HUD regulations require hearing officessue a
decision “stating briefly the reasons for the decision,” 24 C.F.R. § 982.555(¢e)(6)guiegicas

only require a PHA that determines that it is not bound by a hearing officeissotetn
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“promptly notify the family of the determination, and of the reasons for the det¢ionifi24
C.F.R. § 982.555(f)(3).

Mr. Long’s issues with Ms. Todman’s final decision &we-fold. First, he points to the
decision’s exclusive focusnahe informal hearing officer’s “misuse of the words ‘ex post facto™
andclaims that the decision failed mention “the legal rules or evidence presented at the
hearng.” Pl’s Mot. Summ. J. at 35ge alsdefs.’ Ex. 6. Second, he points to the decision’s
lack of discussion of the other purported grounds for the healfficgrts decision Pl.’s Mot.
Summ. Jat 35-36;see alsdefs.” Ex. 5 at 22; Defs.” Ex. 6.

Although Mr. Long'’s frustration with the brevity and lack of detail in Ms. Todmdinal
decision and his desire for DCHA to provide more thorough explanations when reversing
decisions of hearing officers is understandable, the Court cannot find that Ms. Todman’s
decision fails to meet the bare minimueguirement®f Goldbergand § 982.555. Ms. Todman
did, in fact, provide a legal basis for her decisiomdfgrerting and quoting 14 D.C.M.R. §
5804.1(b). SeeDefs.” Ex. 6. Given the clarity with which the regulation mandates termination
and the fact that the informal hearing officer declared the regulation ifnzsd&btsolely on his
belief that it constituted agx post factdaw, Ms. Todman’s rejection of thex post facto
analysis and quotation of the regulation sufficiently explained the basisrfdetision and did
not require analysis of the hearing officer's remaining grounds. And wtaldid notreference
any evidence adduced at the hearing, that omission is not fatal here, inlvehedséntial fact
that Mr. Long is a lifetime registrant and was one at the time he applied for exinesthe
Program has never been disputed. Ms. Todman’s dedus represented “a cognizable

attempt to give an explanationMoore, 502 F. Supp. at 556.
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In addition, the decision appears to satisfy all of the purposes Giddberg
requirement identified iMoore. The decision’s citation to the relevant locagjulation and
explanation of Ms. Todman'’s rejection of #e post fact@nalysisdemonstrate that the decision
was not arbitrary and capricious, and there is no suggestion that Ms. Todman relied on
impermissible oerroneous considerations. Nor is there any indication that Ms. Todman relied
onex parteevidence And, lastly, none of the decision’s imperfections impair the ability of this
court, or any other, from reviewing the decision, for, as Defendants observe, “[iyjbaattad
any apparent diféulty in determining the basis for Long’s termination.” Defs.” Opp’n Pl.’s.Mot
Summ. J. & Reply Supp. Defs.” Mot. Summ. J. at 4 (“Defs.” Reply”), ECF No. 21.

Finally, and relatedly, the Court also observes that even to the extent that Ms. ®dman’
final decision could be considered to have fallen short of the constitutional and statutory due
process requirements, Mr. Long does not explain how such a failure has harmed him or how or
what injunctive relief~the only relief he seeks in this actiercould curethat harm.

b. The 2014 Termination Notice

Mr. Long’s only other due process challenge is to the notice that DCHA sent him
informing him of the recommendatido terminate his assistance. He argues that the notice
violated 42 U.S.C. § 1437d(k) and 24 C.F.R. 8 982.555, because it was “based on a
misapplication of federal law” and “did not explain how Mr. Long had violated hislyami
obligation’ or engaged in ‘criminal activity’ through ‘lifetime registration.’l.’ ® Mot. Summ. J.
at 36-37;see alsd’l.’s Reply at 9 (“[T]he notice itself violates procedural due process betause i
failed to provide a valid legal basis for termination.”).

The relevant regulation, however, is purely procedural. It simply provides, inneleva

part,that the notice must contairflarief statement of the reasons for the decisidzd C.F.R. §
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982.555(c)(2)). The notice that Mr. Long received in 2014 clearly met this requirement, as it
cited and quoted 14 D.C.M.R. § 5804.1(b) and stated under its “Summary of Facts” that Mr.
Long had registered as a sex offender in December 288éDefs.” Ex. 4. Mr. Long’s real
issue with the notice is not that it waicedurallydeficient but that it wasubstantively
deficient, as even he acknowledg&eePl.’s Reply at 9 (“[P]laintiff'ssecond procedural due
process claim simply speaks to the underlying issue in this case—that targhiia Long on
the sole basis of his lifetime registrant status violates federal lawhi$ might be grounds for
his separate § 1983 claim in Count |, but it is not a matter of procedural due process heder eit
the Fifth Amendment or thdousing Act

Therefore, the Court finds that Defendants are entitled to summary judgmére
entirety of Counts Il and Il

C. Count IV: Preclusion

In Count IV, Mr.Long argues thaunder District of Columbia lawhedoctrines of
preclusion, which he refers to esllateral estoppel anés judicata'! bar Defendants from
terminating his assistance, because an informal hearing officer preuiolgslyn 2007 that
DCHA could not terminate his assistance solely because of his status as a |dégistramt.

As a preliminary matter, it is not entirely clegnether Mr. Long has a cause of action
for raising this argumentThe Complaint does not reference any statute or the commaslaw

the source for his cause of acti@md the parties do not address the nature of the claheim

1 The Court notes that, at least in federal court, the tesnudicata in modern parlance,

refers to both claim preclusion and issue preclusteee generally Angelex Ltd. v. United States
--- F. Supp. 3d---, No. 15-0056, 2015 WL 5011421 at *7 (D.D.C. Aug. 24, 2015). In their
briefs, the parties utilize the traditional terminology, in whie$ judicatareferred only to claim
preclusion andcollateral estoppéreferred to issue preclusion. This usage appears consistent
with the praate of the District of Columbia Court of Appeatge, e.g., Borger Mgmt., Inc. v.
Sindram 886 A.2d 52, 59 (D.C. 2005), and the Court therefore uses that terminology here.
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summary judgment briefingThe Court is therefore unsure as to whether it should construe
Count IV as a distinct cause of action or falling within another enumeraised o&action. No
matter how it is construed, however, to the extent that Mr. Long has a causertacti
challenge the DCHA termination proceeding on preclusion grouindsvithout merit.

“The doctrine of collateral estoppel generally precludes the relitigatitactfal or legal
issues decided in a previous proceeding and essential to the prior judgBenget Mgmt., Inc.
v. Sindram 886 A.2d 52, 59 (D.C. 2005) (citifdontana v. United Stated440 U.S. 147, 153
(1979);0ubre v. D.C. Dep’'t of Emp$ervs,. 630 A.2d 699, 703 (D.C. 1993)). The doctrine of
res judicata by contrast, “precludes relitigation of the same claim between the paitles.”
(citing Oubre 630 A.2d at 703)TheD.C. Court of Appeals has held that “[b]oth of these
doctrines apply to the results of administrative proceedings ‘when the agesitopngsin a
judicial capacity, resolving disputed issues of fact properly before it whigbatties have an
adequate gportunity to litigate.” Id. (quotingOubre 630 A.2d at 703).The court “has
recognized, however, that in the field of administrative dasvjudicatais ‘not encrusted with
the rigid finality that characterizes the precept in judicial proceedinygdfden v. D.C. Dep’t
Emp’tServs,. 759 A.2d 186, 189 (D.C. 2000) (quoti@mbre 630 A.2d at 703).

There is no doubt here that, during the informal hearing proceedings in 2007, ®CHA
informal hearing officewas sitting in a “judicial capacity,” and therefore, the doctrines apply.
The Court thus addresses whether the 2007 decision is entitled to preclusive dffsatand.

1. Collateral Estoppel

“Collateral estoppel . . . bars theliggation of issues determined in a prior action ‘where

(1) the issue was actually litigated; (2) was determined by a valid, final judgmehe merits;

(3) after a full and fair opportunity for litigation by the party; [and] (4) undeuanstances
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where the determination was essential to the judgmebeWitt v. District of Columbig43
A.3d 291, 300 (D.C. 2012) (quotindyilson v. Hart 829 A.2d 511, 514 (D.C. 2003yert.
denied 133 S. Ct. 449 (2012)The burden is on the party asserting preclusion to sfaoy
actual decision of the specific issues involveiajor v. InnerCty. Prop. Mgmt., Ing.653 A.2d
379, 382 (D.C. 1995).

An analysis of the first element is dispositive, because the issue involved in the 2007
proceeding differs from the issue presented h&kea.issue is actually litigated when it ‘is
properly raised, by the pleadings or otherwise, and is submitted for determinatios, a
determined[.]” Ali Baba Co. v. WILCO, Inc482 A.2d 418, 422 (D.C. 1984) (quoting
Restatement (Second) of Judgments § 27(d) (19828)also Oubre630 A.2d at 703 (stating
that the issue must be “properly raised, considered on the merits, and determined”

Mr. Long argues that the issue in the 2007 proceedawy‘whether DCHA could
terminate” him. Pl.’s Mot. Summ. J. at 3But that isfar too broad of an interpretation and is
contrary to thenformal hearing officer’xplicit identification of the issue presented. In his
decision in 2007, the informal h&ag officer stated that the issue presented Weghether the
recommendation to terminate [Mr. Long] from the [Program] for violation of [24]FC.&
982.553(a)(2)(i) is justified and supported by the facts.” Defs.” Ex. 2 at 5. And his conclusi
was thatg§ 982.553(a)(2)(i) could not “be used to ‘evict’ an existing tenant from the program,”
adding that “[tlhe Regulations, frankly, do not address the current circumstddcat”7. He
did not, as Mr. Long attempts to argue, rule on the issue of wietlexal lawprohibited
DCHA from terminating Mr. Long’s assistance, but, rather, he only found thatdbeal

regulations did not provide it with the authority. In fact, he appears to have left open the
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possibility that Mr. Long could still be terminated with “a more substantive slgaivat justifies
otherwise.” Id. at 9.

This is an important distinction, because, in this case, Defendants relied onemtiffer
purported grant of authority as théagal basis for terminating Mr. LongHere, Defendants have
consistently taken the positidhat Mr. Long was not subject to termination pursuant to any
provision of federal law, but, rather, pursuant to 14 D.C.M.R. § 5804.%¢8, e.gDefs.” Ex. 4
(2014 Notice citing 14 D.C.M.R. 8§ 5804.1(bDefs.” Ex.5 at 20 (informal hearing decision
stating that the terminatiomasrecommended “based upon” 14 D.C.M.R. § 5804)1({®éfs.’
Mot. Summ. J. at 20 (“It is the DCHA regulations, not the HUD regulations, that novderovi
the basis for Long’s termination.”). Thus, the issue in this case is not whethex £40H
terminate Mr. Long pursuant to 24 C.F.R. 8§ 982.553(a)(2)(i), as the informal hearogy offi
2007already decided could notand Defendants conced8ee, e.gDefs.” Mot. Summ. J. at 14
(stating that the statute and its implementing regulations are “silent on the spseéibése”)
Rather, the issue is whether the basis for Mr. Long’s termination in 2014, 14 D.C.M.R. §
5804.1(b), is valid.That issue has never been decided, and, therefore, collateral estoppel is not
applicable.

2. Res Judicata

The doctrine ofes judicata‘bars relitigation of the same claim between the same
parties” after a valid fial adjudication on the merit©ubrg 630 A.2d at 703. Res judicata
bars not only claims that were actually litigated in the first action but ‘all ississg out of the
same cause of action’ that could have been litigateCare Mgmt., Inc. v. DeLisb0 A.3d

448, 451 (D.C. 2012) (quotirfeaulkner v. Gov't Emps. Ins. G®18 A.2d 181, 183 (D.C.
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1992)). “If there is a common nucleus of facts, then the actions arise out of the samefca
action.” Patton v. Klein 746 A.2d 866, 870 (D.C. 1999).

The doctrine ofes judicatadid not bar Defendants from terminating Mr. Long in 2014.
The two claims were plainly different: in 2007, DCHA sought to terminate Mr. Lorsyipat to
HUD regulations regardintpe admission of lifetime registrants, and in 2014, DCHA sought to
terminatehim pursuant to District of Columbia regulations regarding termination of lifetime
registrants.Though the two actions arose under the same common nucleus ofriaotehy,
Mr. Long’s status as a lifetime registranthe claim in 2014 could not have bedigated in
2007, because 14 D.C.M.R. § 5804.1(b) was not in existence at the time.

Accordingly, Defendants are entitled to summary judgment on Count IV.

D. Count V: Violation of 14 D.C.M.R. § 5804.4

Count V, Mr. Long’s final claim, is that Defendants violated 14 D.C.M.R. § 5804.4,
which provides: “DCHA has the burden of proving that a Family violated one or mose of it
obligations by a preponderance of the evidence.” Unfortunately, this count is dlsquately
briefed by the partie¥

Similar to Couts | and 1V, the parties fail to address the threshold issue of whether Mr.
Long may bring a claim in federal court challenging DCHA’s compliance itgitthwn
regulations. Moreover, even if the Court could proceed to the merits dathe its resolution
would likely turn on the answer to several key considerations involved in the meZissiof |,

such as whether DCHA's termination of Mr. Long should be interpreted as a teomiioa a

12 Defendants fail to even address Count V in their motion fonsmjudgment, ad only

respond to Mr. Long’s arguments on this count in a footnatieeiinjoint opposition and reply
brief, without citing the provision at issue or acknowledging the issue as ateepauint of the
Complaint. See Defs.” Reply at 5 n.1.

35



violation of his obligations and whether, and to what extent, DClaf t@rminate a participant
for grounds other than a violation of family obligations.

Given the inadequate briefing and the extent to which the issues involved in this count
appear to be inextricably bound to the merits of Count I, the Court finds that it is agierogpr
deny summary judgment on Count V to all parties without prejustidbat these issues may be

more fully developed in subsequent birig together with Count 1.

V. CONCLUSION
Forthe foregoing reasons, the Court VBIRANT IN PART AND DENY IN PART
Defendants’ motion for summary judgment (ECF No. 16)RENY Plaintiff's motion for
summary judgment (ECF No. 18). An Order consistent with this Memorandum Opinion is

separately and contemporaneously issued.

Dated: February 29, 2016 RUDOLPHCONTRERAS
United States District Judge
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