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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EQUITAS DISABILITY ADVOCATES,
LLC,

Plaintiff,
V. Civil Action No. 15-611(RDM)

DALEY, DEBOFSKY & BRYANT, P.C,;
JONATHAN FEIGENBAUM,

Defendants

MEMORANDUM OPINION

Plaintiff Equitas Disability Advocates, LL@as formerly engaged in the practice of law.
Dkt. 2-4 at 23 (Abeles Aff. 8). Its affairs ardeing wound up by its only remaining principal,
Brian Abeles.ld. Defendant Joathan MFeigenbaunis a Boston lawyer, Dkt. 16 1
(Feigenbaum Affy 3), and Defendant Dalepgbofsky & Bryant, RC. (“DDB”) was an lllinois
law firm until it was dissolved by the lllinois Secretary of State in 2013, Dkt. 2 @hi.case
arises out of anrhitration regarding legdkesthatFeigenbaunand DDB(“Defendants”)
purportedly owed Equitas based on fi@e-sharingagreements

Presently before the Court dequitass motion to vacate the arbitrati@wvard, which
was pending when Defendarremoved this action from the D.C. Superior Court, Dkt. 2-4 at 4;
Equitas’s motion toamand the case the Superior Court, Dkt. 14; and Defendants’ motion to
confirm the arbitrationwsard, Dkt. 17. Equitas contends tlfais case must be remanded
because the parties’ agreements specify that D.C. law governs and thattthgaarhvill be
held in D.C., and under D.C.’s Revised Uniform Arbitration Act (‘DCRAA”), 8wperior

Court has &xclusive jurisdictioh to enter juigment on an arbitration awanthenthe

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2015cv00611/171385/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2015cv00611/171385/25/
https://dockets.justia.com/

“agreement to arbitrate provid[es] for arbitration in the District of ColumiidaC. Code 88 16-
4424b), 16-4401(5)seeDkt. 14-1. Equitaglso contends that it is entitled to vacaifithe
arbitration awardinder the DCRAA because the arbitratimproperly denied a postponement of
the arbitration proceedings. Dkt. 2at19 Defendants respond that the “choice of [D.C.] law
[in the agreements] wamly intended to govern any . disputes arising from ghunderlying
agreements between the parties” and does not &ffecgoverning law for confirmation of or
challenge to any arbitration award.” Dkt. 15 at 5. In Defendants’ view, ther&eArbitration
Act (“FAA”), 9 U.S.C. 8§ let seq.governs such proceedings and, under the FAA, Etpiitas
motion to vacate is untimely. Dkt. I6at 3-4. Defendants further contend tiva¢spective of
whether the FAA or the DCRAA applies, the arbitrator’s denial of a postponentastands
scrutinyand accordingly, the motion to confirm must be grantket.at 5-17.

For the reasonthat follow, Equitas’s motions to remand the case, Dkt. 14, and to vacate
the arbitration award, Dkt. 2-at 4, ardENIED, and Defendants’ motion to confirm the
arbitration award, Dkt. 17, GRANTED.

|. BACKGROUND
A. The Agreements

Brian Abeles premusly worked in the disability-insurance industry as an insurance
broker, benefits consultant, and claims consultant, which enabled him to amass over 100,000
pages of industry documents providing insight into theories of recovedysttility-insurance
claimants. Dkt. 24 at 31-32. Although Abeles is not a lawydr,at 23 (Abeles Affy 3, he
bdievedthat access to these documents, known as “the Artltoeld be useful to disability-
insuance lawyers and their clientd. at 3132. He thus sought to partner with lawyers who

could use the Archive to pursue recoveries for their cliddtsat 32. Abelesultimately co



founded the D.C. law firffulcrum Law Group, LLCwith attorney Joshua Rosdd. at31.
Fulcrum isthe predecessan-interest of Plaintiff Equitasld. at 34 n.4. Fulcrum entered into
two agreements with DefendaitsigenbaunandDDB in May and June of 2008, to which
Equitas later became a partgeeDkt. 9-2 at 25—63. Pursuantttee Strategic Alliance Go
Counsel Agreement (“SACCA”) and the FulcrtAtliance Archive Sublicense Agreement
(“FAASA”), Defendants obtaiedaccesgo the Archive and to consultant and/or co-counsel
services in exchange for a percentage of the fees recovered in spsksdee id. Dkt. 2-4
at 31, 33.The SACCAIncluded choice-ofaw and arbitratiorclauses

(g) Governing Law; Dispute Resolutioi:his Agreement shall be
deemed to have been entered into under the laws of the District of Columbia, and
the rights and obligations of the parties hereunder shall be governed and
determined according to the laws of said state without giving any effeatflacto
of laws. All disputes arising under or in connection with this Agreement or
involving the interpretation, performance or breach of this Agreement will be
finally settled by final and binding arbitration administered by and in aceoeda
with the then existinfJudicial Arbitration, Mediation, and ADR Services
("*JAMS")] Streamlined Arbitration Rules and Proceddtdshe “Rules of
Arbitration”) by a single arbitrator appointed in accordance with the Riles
Arbitration. Any such arbitration shall be held in Washington, DC, unless the
parties hereto mutually agree in writingon some other location for arbitration.
There shall b&o consolidation of this arbitration with any other dispute or
proceeding involving third parties. The provisions of this Agreement sitesdail
in case of inconsistendyetween the Rules of Aipation and this Agreement.
Judgment may be entered into in any court of competent jurisdiction to enforce
any final decision by the arbitrators.

Dkt. 9-2 at 39.The FAASAiIncludedsimilar provisions, which are, for purposefsthis case

materially indistinguishable from the SACCA provissonld. at 57,

! The D.C. Rules of Professional Cond({€iC RPC”) permit nonkawyers to retain a financial
interest or managerial authority in a law firm in certain circumstarseeDC RPC Rule 5.%).

2 The FAASA provides as follows

17.2 Governing Law; Dispute Resolutiomhis Agreement will be
deemed to haveden entered into under the laws of the District of Columbia, and
the rights and obligations of the parties hereunder will be governed and
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B. Arbitration Proceedings

On December 20, 2013, Equitaspresented by the law firm Zuckerman Spaeder,
demandedrbitrationagainstDefendantpursuant tathe SACCA and FAASAalleging breach
of contract, breach of the implied covenant of good faith and fair dealing, unjustneeni; and
fraud, and seeking return of all Archive documen3kt. 2-4 at 38—39d. at 24 (Abeles Aff.
1 9). Equitas alleged that DDB and Feigenbaum faddd to pay Equitags share of the fees
earnedn cases allegedly covered by the SAC&#&l FAASA Id. at 33. An arbitrator was
assigned on February 6, 201i4. at 45.

After a hearing on May 20, 2014, the arbitrator dismissed Equitas’s claims fet unju
enrichment and fraufibr failure to state a claimld. at 8 Dkt. 16-3at 3 Subsequent toriefing

on the construction of theapties agreementshe arbitrator issued a decision on August 6, 2014,

determined according to the laws of the District of Columbia without giving any
effect to conflict of laws. All disptes arising under or in connection with this
Agreement or involving the interpretation, performance or breach of this
Agreement will be finally settled by final and binding arbitration administered by
and in accordance with the then existing JAMS Stread|frbitration Rules and
Procedurds$ (the “Rules of Arbitration”) by &ingle arbitratoappointed in
accordance with the Rules of Arbitration. Any such arbitration shall be held in
Washington, DC, unless the parties hereto mutually agree in writingsopos
other location for arbitration. There shall be no consolidaifdhis arbitration

with any other dispute or proceeding involving third parties. The provisions of
this Agreement will prevail in case of inconsistency between the Rules of
Arbitration and this Agreement. Judgment may be entered into in any court of
competent jurisdiction to enforce any final decision by the arbitrators.

Dkt. 9-2 at 57.

3 Equitas also demanded arbitration against Frederick Daley, Mark DeBaiskaaid Bryant
in their personal capacities, but the arbitrator dismissed the claims against taersebdey
were not parties to the SACCA and FAASA. Dkt. 2-4 at8at 24 (Abeles K. 15). Equitas
filed a separate action against the three individuals, which was dismissedtmr @ndge of this
Court on September 29, 201See Equitas Disability Advocates, LLC v. BrydNu. 14-1644,
2015 WL 5728365 (D.D.C. Sept. 29, 201&ppeal dismissedNo. 15-7127, 2015 WL 9310483
(D.C. Cir. Dec. 4, 2015).



concludingthatthere remainedaterialquestionf factwith respect toEquitas’sclaims for
breach of contract and breach of the covenant of good faith and fair dealing. Cit82¥he
arbitratorexplained that Defendantgere asserting a unilatenalistake defense based on the
deletionof a key sentence limiting the scope of the cases cofrenada prior draft of the
SACCA and that the question of who was responsible for the sentence’s dé&latiaot be
resolved on the papers.” Dkt. 16-3 at 3. He also cautioned that “[t]his madtaiready greatly
exceeded the reasonable expectations of the parties when they agreed to procebd JANMS
Streamlined Arbitration Rules” and that “[tjhe merits hearing of this cast be scheduled and
conducted without further delayId. at 3-4.

On August 15, 2014y agreement of the partieshearing wascheduled fothe week
of December 8, 2014. Dkt. 2-4 at 48t the same time]JAMS informed the parties thga]ll
fees must be paid by 10/9/14 to proceed with théhearing;” that “[a]ny cancellation or
continuance must be approved by the arbitratord that if the hearing was canceled or
continued after October 9, “the party canceling or continuing the hearing is rédpdosall
fees associated with the reserved time” unledd S&ouldotherwise fill it Id. at 46. On
October 9, 2014, JAM&mindedthe parties that payment was durel that it was the last day to
cancel the hearing without incurring cancelation fddsat 47. Equitas paid & share of the fees
that day. Id. at 63. Defendants, however, did not pay their share of the fees at thaldiiaie.
62.

According to Abeles, in miDctober 2014, heealized that Equitas’s relationship with
Zuckerman Spaedéhad to end.”Id. at 25 (Abeles Aff. § 13). The relationship had deteriorated
after the lead attorneyn the matter left the firm during the preceding sumnigtr.Equitas

learnedn mid-June 2014hatthelead attoney planned to depart, and db& Zuckerman



Spaeder on July 1, 2014d. at 61. On October 14, 2014, Abeles notified the JAMS case
administrator that Zuckerman Spaeder wéabkdrawing from the casand that he “was certain

that Equitas would need a postponement of the hearldgdt 25 (Abeles Aff. § 15)During

the last week of October, the case administrator allegeldlyAbeles that the arbitratichearing
would likely be canded anywaybecausé®efendants had not patldeir share of the feedd. at

25-26 (Abeles Aff.  16kee also idat 62 Abeles replied that Equitas would not advance
Defendantsshare of the feedd. at 26 (Abeles Aff. § 16). Under the JAMS Streamlined
Arbitration Rules“JAMS may order the suspension or termination of the proceedings” if a party
fails to pay and no other gy advances the payment owedEquitas did not, however, move for

a continuance at that time.

On October 30, 2014, JAMS notifi¢lde partieghat if payment was not received by
November 7, 2014he hearing would be canceleBkt. 2-4 at 48.Defendants thepaid their
share of the feesn November 7, and JAMS informed Abeles of this “[a] few days latdr.at
26 (Abeles Aff. § 19). On November 11, 2014, Abeles tolcc#seadministrator that he had not
retained new counsel and would need a postponement of the hddrifApbeles Aff. §20).

The administratofasked that Equitas put that in writing” kaltegedlyagreed to inform the
arbitrator andefendants Id. at 63. Zuckerman Spaeder provided formal notice of its
withdrawal on November 14, 2014d. at 26-27 (Abeles Aff. § 22)id. at 53

On the evening of November 26, 2014, the day before Thanksgiving, Einaths

moved for a postponement of the hearihd).at 56. Abeles stated that the postponement was

neededecause “Equitas h&sd to change counseVvhich “became necessawhen one of the

4 SeeRule 6,available athttp://www.jamsadr.com/rulestreamlineearbitration/#Rule6see
alsoDkt. 2-4 at 26 (Abeles Aff. 16).



key members ofits] legal team left Zuckerman Spaeder.” Dkt-3.&t 33. He further explained
that “[a]thowgh [they] immediately began exploring the options and conferring with other firms
..., that process is not complete and, in any ejtbeir] new counsel will need additional time
to become familiar with the caseld.

Defendantopposed any continnae Id. at 35 In a November 28, 2014 letter to the
arbitrator, hey explained that they had been preparing for the heénaigthey had rearranged
their schedules and bought non-refundable flights, that a witness had rearrangeelchile $oh
attend and that Equitas had long been on notice of the need to seek new ctuirete35-37.

As Defendantexplained Equitas’s lead attorney héeft Zuckerman Spaeder in July 2014l.
Defendants also represented that Abbke$consented to the withdrawal thfe firm’s
representation of Equitas closely related litigation ilD.C. Superior Court on August 26, 2014,
and Equitas had successfully obtained new counsel in that litigatigrsee alsasuprap.4 n.3
(explaining related litigationDkt. 16-3 at 20—-23 (notice of withdrawaBquitas Disability
Advocates, LLC v. BryanNo. 14-1644 (D.D.C. Oct. 7, 2014), Dkt. 3 (notice ofegoance).
Although Defendant®pposed any continuance, they asserted that if one was granted, Equitas
should be responsible for the costs incurred to reschedule, including the cost of their airl
tickets, hotel rooms, and the arbitrator’s fees. Dkt. 2-4 at 58. The arbitrator denieguibst r

for a postponement on December 1, 204 .at 59. He explained that Defendah&sl booked
non-refundable travel, that they had prepared for trial, that they should betpammpresent

their affirmative defense “without further deJaand that the “proceeding had been anything but
streamlined so far.’ld.

Equitas sought reconsideration of the denial on December 4,id0a460, and

Defendantsn turnreaffirmedtheir opposition to a postponement, Dkt. 16-3 atlB9ts motion



for reconsideration, Egas did not dispute that Abeles hpdor notice that Zuckerman Spaeder
would withdraw, but argued that “Equitas continued to incur legal expenses with Zuokerma
while [Defendantsjithheld payment from JAMS.” Dkt. 2t 62. It furtherargued thaa
postponement waappropriate becaus@efendantsused their failure to pay JAMS fees to Iull
Equitas into thinking that it had time to obtain new couhskl. at 6Q Equitasalso explained
that Abeleshad previously communicated to th&MS case administrator that Equitas was
seeking new counsel and would need a postponenterdt 63. With respect tbefendant’s
contention that Equitas should be responsible for the costs of any continuance, $Eagigitas
only that “[w]hat[Defendantshave at stake in time and expenses is de minimis when compared
against the damage incurred by Equitas as a result of their wrongful @eqtide practices.’ld.
The arbitrator denied thequest for reconsideratiam Friday, December 5, 201d, at 65-67,
stating that “[i]t is far too late for a continuance” and that they would “begin on Monda
morning with whatever we haveld. at 65 He explained that if Equitas had no evidence to
present, the case would proceed wéhpect tdefendantsaffirmative defensand that “if [he]
agree[d] that [Equitas’s] failure to present evidence [was] excusabléwihdd] consider

.. .adjourning the proceeding until [Equilasan proceed.”ld.

The arbitration hearing proceedasl scheduled, and Abeles, without counsel, participated
in it on behalf of Equitas. Dkt. 2-4 at 28 (Abeles Aff. § 28). The parties were given until
December 12, 2014 to present any add#ionaterials, and Equitad submit further affidavits
Id. at 8; Dkt. 16-1 at 13. On December 15, 2014, thérator ruled thaDefendanthad
prevailed on their affirmative defense and thqtitas was not owed any money. Dk# at10—
12. Healsoordered Equitas teeimburseDefendantdor theirportion of the arbitration fees—

$24,562.06.1d.



C. Judicial Proceedings

On February 12, 2015, Feigenbaum and DDB filed a mati@onfirm the arbitration
award in Massachusetts Superior Court, which was served on Equitas on February 23, 2015.
Dkt. 16-3 at 46; Dkt. 18-at 1 On March13, 2015, EquitaBled a motionto vacate the
arbitration awardn D.C. Superior Court. Dkt. 2-at8. Equitas’s motion was based on the
arbitrators allegedly improper denial of a postponemddt.at 19-21. Two weeks later
Equitas filed a “Motion to Enlarge Time” the Massachusetts proceediegplaining that “the
resolution of the Motion to Vacate by the Superior Court for the District ofndmaiwill
obviate any basis foFgigenbaunand DDB] to proceed with their Complaint in this Cdurt.
Dkt. 9-2 at 76. Feigenbaum and DDB opposed the mo@®id. at B8-85. On May 5, 2015,
after oral argumenthe Massachusetts Superior Coartered an order deferring the D.C.
action stating that “[w]hile nothing prohibits this court from confirming an arbdraaward
from the District of Columbia, thatenue is most appropriate to adjudicate confirmation/vacatur
as [the] award was issued therdkt. 16-3 at 46see alsdkt. 16-1 at 14.

Meanwhile, @ April 23, 2015 Defendantsemoved the D.C. Superior Court action to
this Court based on the Courtlsrersity jurisdiction Dkt. 2at 3-4. On April 29, 2015, they
filed a motion to staghis actionpending the Massachusetts actiatich the Court denied in
light of theirfailure tocomplywith the meetandconferrequirements of Local Rule 7(m). DKkt.
9; May 6, 2015 Minute Order. On May 6, 20D®fendantdiled an amended motion to steys
proceedingbuttheywithdrewthatmotionon May 22, 2015after the Massachusetts court
issued itguling deferring to this action. Dkts. 12—13; Dkt. 16-3 at 46.

On May 22, 2015, Equitdged a motion to remanthecase to D.C. Superior Court, Dkt.

14, whichDefendant®pposed, Dkt. 15. On June 8, 20Dgfendantdiled amotion to confirm



the arbitration award, Dkt. 17, which Equitas opposed, Dkt. 21. The parties’ motions to remand
the actiomand to vacate or confirm the arbitration award aceprdingly now ripe for
adjudication.
[I. ANALYSIS
A. Subject-matter Jurisdiction

“Although the Federal Arbitration AGEAA) constitutes federal lawtHe Supreme Court
has interpreted the statute as not itself bestowing jurisdictiadhe federal district courts.”
Karsner v. Lothian532 F.3d876, 882 (D.C. Cir. 2008) (quotingasap v. Folger Nolan Fleming
& Douglas, Inc, 166 F.3d 1243, 1245-46 (D.C. Cir. 1999)). Here, however, 28 U.S.C. § 1332,
which confers diversity jurisdiction on the federal copestablishes this Court’s jurisdiction to
adjudicatehis case. The parties are “citizens of different Statéhkin the meaning of that
statute 28 U.S.C. 8332(a)(1)see also id§ 1332(c)(1). Itis undisputed that Equitas is a D.C.
LLC whose sole remaining member, Abeles, is a citizen of Florida; that D3Bnearporated
in lllinois and had its principal place of business there; and that Feigenbauwsitizen of
Massachusetts. Dkt. 2 at 3—4.

Moreover, “the matter in controversy exceeds tima sr value of $75,000, exclusive of
interest and costs.” 28 U.S.C. § 1332(aheD.C. Circuit follows the “demand approach” to
determining the amount in controversy in an action to confirm or vacate an erbignagard,
Karsner, 532 F.3cat 884, undewhich “the amount in controversy is the amount sought in the
underlying arbitration rather than the amount awafdedat 882. As a result, even though
Equitas lost the arbitration and was ordered to pay only $24,562.06 to Defendants4 Bkt. 2-

94, the amounir-controversy requirement of&832(a) is met becaugsjuitas originallysought
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damages in excess of $75,080¢eDkt. 2 at 4; Dkt. 2-4 at 35—-38 (seeking 20-50% of the legal
fees incurred in a case that settled for $1,000,000, as well as fees incurred itigatiens).
The Court, accordingly, concludes that it has subjeatter jurisdiction ovethe parties
dispute.
B. Motion to Remand
Equitas contends that tkasemust, nonetheless, bemandedo the D.C. Superior Court
because thehoice-offaw provisions othe SACCA and FAASAulsoserve, by operation of
D.C.law, as forum-selection clauseconferring exclusive jurisdiction onahcourt SeeDkt. 14-
1 at 3-7. To understand Equitas’s argument, a bit of background is requiinedSACCA ad
FAASA clauses on “Governing Law; Dispute Resolution” state that “the ragidobligations
of the parties hereunder shall be governed and determined according to the kedaftrict
of Columbia “without giving any effect to conflict of lawsndthat any “arbitration shall be
held in Washington, DC, unless the parties hereto mutually agree in writing upon some othe
location.” Dkt. 9-2 at 39, 57Lessthan six months before the partegered intdhe SACCA
and FAASA, the District of Columbia adopted the DCRAA, which includes the following
provision: ‘An agreement to arbitrate providing for arbitration in the District of Columbia
confers exclusive jurisdiction on the court to enter judgment on an award under phes.Eha
D.C. Code § 16-4426}; seeDkt 9-2 at 43, 48 (dating agreements to May and June 2008).
“Court” is defined elsewhere in the DCRAA aké Superior Court of the District of Columbia
D.C. Codes 16-4401(5). e DCRAAfurther provides that “[b]efore a controversy arise$ iha
subject to an agreement to arbitrate, a party to the agreement may not waree @o &gry the

effect of” the foregoingprovision on “exclusivgurisdiction”” Id. § 16-4404(b)(1).
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Equitas contends that because the parties selected D.C. law to govern thess disdut
selected D.C. as the location for the arbitrattbe, DCRAA appliedo this casandvess
exclusive jurisdictionn the D.C. Superior CourtAs Equitas explains its positip“by virtue of
having agreetb arbitrate in D.C., and to be governed by D.C. law, the parties also agreed that
the D.C. Superior Court would be the exclusive forum for review of any arbitratiod.awiikt.
14-1 at 7.Defendantffer two arguments iresponse:(1) that the FAApreempts the relevant
provisions of the DCRAA, Dkt. 15 at 2-3; and (2) that Equisasking this Court to rewrite
the agreements and insert a forusglection clause,id. at 6.

1. Preemption

Defendantsfirst contention falls wide of the mark.heyassert that “Equitas’[s] motion
to vacate the [a]Jward under the D.C. Arbitration &gbreempted under the FAAjY. at 2, and
that “state arbitration laws must yield to the FAA when the dispute involvestatéers
commerce,’id. at 3. The Court agesthat the contrastat issudall within the scope of the
FAA, which applies to tontracfs] evidencing a transaction involving commerce” and provides
that an arbitration provision in such contrastévalid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.” 9 U.S<&€8§ 2;
alsoAllied-Bruce TerminixCos., Inc. v. Dobsqrb13 U.S. 265, 277 (1998nterpreting the
phrase “involvingcommerce” in 8 as “signal[ing] an intent to exercise Congresshmerce
power to the full). That, however, is only the first step in the analy3ise Supreme Court has
recognized three forms pfeemption: éxpress preemption, field” preemption, andconflict”
preemption. SeeCipollone v. Liggett Grp., Inc505 U.S. 504, 516 (1992Becauseie FAA
does not contain an press premption clause andioes not prempt the entire field of

arbitration seeVolt Info. Scis. Inc. v. Bd. of Trs. of the Leland Stanford Junior | 48@ U.S.
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468, 477 (1989), Defendants’ argumeaimes downto a claim of conflicpreemption. Conflict
preemption, in turnapplies in circumstanceghere it is impossible to comply with conflicting
federal and state rulesge e.g, Fla. Line & Avocado Growers, Inc. v. Pa@73 U.S. 132, 142—
43 (1963), or where state law “stands as an obstadhe taccomplishment and executiithe
full purpose and objectives of Congreddihes v.Davidowitz 312 U.S. 52, 67 (1941). “The
guestion before” the Court, “therefore, is whether application of” D.C. Code § 16-4426(b) to
require that an action to confirm or vacate an arbitration award be brought in D.@oSupe
Court would directly conflict with the terms of the FAA or would “undermine thésgarzd
policies of” the Act Volt, 489 U.S. at 477-78. As explained below, the Court concludes that it
would not.

As an initial matterit is clear that the choieef-forum rule contained in D.C. Code § 16-
4426(b) does not directly conflict with the FAA. The FAA provides that “the UnitedsStatet
in and for the district wherein the award was made may make an order vaoatavgard.” 9
U.S.C. § 10(a).Likewise,the Act provideshatthe federadistrict court for the district in which
the award is made “may make an order modifying or correcting the awarg,11, and, “[i]f no
court is specified in the agreement of the parties, then” an application toxctrdiaward “may
be made to the” federdistrict court “within which such award was made,’8 9. As the
Supreme Court has explainéthe three venue sections of the FAA are best analyzed together,”
and,in light of the legislative history of the Act, it is evident that all thpe®visionsare
permissive, not mandataryCortez Byrd Chips, Inc. Bill Harbert Const. C9.529 U.S. 193,
198-204 (2000). Most notably,98expressly contemplates that the parties to laitration
agreement may agreedaalternative venue for bringing a confirmation proceeding, aadhe

Supreme Court explained, there is no basis to believe that Congress intended thaatmmfirm
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proceedings might be brought in one venue, while vacatur proceedings must be brought in
andher. Id. at 200-201.

It is possible that a state law mandating that confirmation, vaatarodification
proceedings mst be brought in a state forum and precluding the parties from contractually
agreeing otherwise might conflict with even the permissive view of the Fegkise provisions.
And, at first blush, the language in D.C. Code 8§ 4404(b), which precludes a party to an
arbitration agreement fromvaiving the applicability of D.C. Code § 16-4426 before a dispute
subject to the arbitration requirement arises, might be seen to cross th&uirtbat is not how
the parties present the issue, and it is not how the Court understands it. Raites’'sEqu
contention that D.C. law applies here is premised on the claim that the SACCA aS\FAA
affirmatively incorporate DC law into the parties’ agreement; Equitas doeargue that D.C.
law applies of its own force artespitethe parties’ agreementyubrather that it appliesecause
of their agreementSeeDkt. 14-1 at 7.With the issue so frame®efendants cannot plabky
claim that the D.C. choieef-forum rules directly conflict with the permissive venue provisions
contained in the FAA. To the contradgefense counsel conceded at oral argument that
contractual provisionexpresshlimiting enforcement of an arbitration award to a particular
forum are enforceable.

Defendants’ claim of “obstacle” peenption fares no better.Congress enactetde FAA
to replace judicial indisposition to arbitration withreational policy favoring [it] and plac[ing]
arbitration agreements on equabting with all other contracts.”Hall St. Assocs., LLC v.
Mattel, Inc, 552 U.S. 576, 581 (2008) (quotiBgickeye Check Cashing, Inc. v. Cardedb
U.S. 440, 443 (2006)) (alterationsHall St). It is this polig/ that informs the preemptive scope

of the Act. As the Supreme Court feiBrmed
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While the FAA .. . preempts application of state laws whi@nder arbitration

agreements unenforceabig]t does not follow, howeverthat the federal law has

preclusive effect in a case where the parties have chosen in their [arbitration]

agreementso abide by state rulés.To the contrary, becau$f]he thrust of the

federal law is that arbitration is strictly a matter of conttabie parties to an

arbitration agreement should be ‘at liberty to choose the terms under which they

will arbitrate” Where .. . the parties have chosen in their agreementitiz ddy

the state rules of arbitration, application of the FAA to prevent enforcement of

those rules would actually be “inimical to the policies underlying statéesiedal

arbitration law[] because it would force the parties to arbitrate in a manner

contrary to their agreemerit.
Volt, 489 U.Sat472(citations omitted) (first, second, and third alterations in origisa®;also
id. at 478—79.Thus, even if a contract is covered by the FAA, timakds] applicable statgor
D.C] rules governing the conduct of arbitration,” théseal rules are nobhecessarilpreempted.
Id. at 476 see alsdHall St. Assocs552 U.S. at 590 (“The FAA is not the only way into court
for parties wanting review of arbitration awards: they may contemplabecenient under state
statutory or common law . .”). This isbecausé|t]here is no federal policy favoring
arbitration under a certain set of procedural rules; the federal policy is simply to dmsure t
enforceability, according to their terms,fvate agreements to arbitrdté/olt, 489 U.S. at
476. If the parties in fact agreed to limit judicial review of the edvi@ the D.C. Superior Court,
that private agreement would not conflict with the policies embodied in the FAAhaind t
agreement should be enforcelee, e.gFoulger-Pratt Residential Contracting, LLC v.
Madrigal Condos., LLC779 F. Supp. 2d 100, 108-11 (D.D.C. 2011).

Finally, although D.C. Code 8§ 16-4426@8peaks in terms of tHexclusive jurisdiction”
of the D.C. Superior Court, the Court does not understand that provisidegtitas’s
argument—to purport o constrairthe subjectmatter jurisdiction of the federal district courts.

SeeDkt. 14-1 at 7. Rather, both the D.C. law and Equitas’s argument are best understood to

pertainto the propevenueor forumfor judicial review of an arbitration award. Obviously,
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neither the states nor private parties may dtteisubjecimatter jurisdiction of the federal
courts. For the reasons described above, however, parties to an arbitration agresnastiter
directly, or through the incorporation of state |aagree that related litigation will be brought in
any forumof their choice, so long as that forum has jurisdiction to decide the dispute.
Accordingly, if the SACCA and FAASA incorporate D.C. Code 8§ 16-442@(kbNenuerule
contained in that provision would not conflict with the FAA.

2. Contract Interpretation

The question, thems simply whether,as matter of contract interpretatjaghe SACCA
and FAASA incorporate D.C. Code § 16-4426(b), as Equitas cont@has.is, “the case...
comes down to what the contract has to say” about the proper forum faaljueNoew of the
arbitration award.Mastrobuono v. Shearson Lehman Hutton,,16&4 U.S. 52, 58 (1995).
Three sentences containedhe “Governing Law; Dispute Resolution” provisions of the
contracts arenostrelevant to this questionThe firstsentenceatates that “[t]his Agreement shall
be deemed to have been entered into under the laws of the District of Columbia, andghe right
and obligations of the parties hereunder shall be governed and determined adodfirigws
of said state withdugiving any effect to conflict of laws.” Dkt. 8-at39 (SACCA);id. at 57
(FAASA). The secondentencegrovidesfor the application of the JAMS Streamlined
Arbitration Rules and Procedurell. And the final sentencstates that[f] udgment may be
entered into in any court of competent jurisdiction to enforce any final decigitre b
arbitrators.” Id. According to Equitas, by incorporating D.C. law, finst sentencéncorporates
the DCRAA, including § 16-4426(b)SeeDkt. 14-1 at 6.Defendantsin contrastargue that the
parties were required to expressly opt out of the FAA if they wished to incorposaDdERAA

andthat in any event, the second and final sentences provide that an action to enforce or to
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vacatethe arbitration ward can be brought nycourt with jurisdiction, not just the D.C.
Superior Court.The parties agreed at oral argumiattthere isno parolevidencehatwould
elucidatethe meaning of these provisions ahd contracting parties’ intent with respézthe
properforum for this action.
The Supreme Court’s decision Mastrobuono v. Shearson Lehman Hutton,,|5t4
U.S. 52, provides a helpful starting point for construing the SACCA and FAASA.
Mastrobuongthe Supreme Court construed “a standard-form contract that expressly provide[d]
that it ‘shall be governed by the laws of the State of New Yorkl."at 53. Although the
contract “contain[ed] no express reference to claims for punitive damatyest,59, under New
York law, “the pwer to award punitive damages [wésjited to judicial tribunals anftould]
not be exercised by arbitratorgf! at 55. The arbitrationlauseof the contract also, however,
“explicitly authorize[d]arbitration in accordanceithi [National Association of Securities
Dealers (“NASD”)] rules.”1d. at 60. Under those rules, “arbitrators [cowdd]ard ‘damages
and other relief,” which the Court construed as “broad enough at least to contelimpfetiee
damages as] a remedyid. at 61. Thus, as in this cadéastrobuonanvolved an arguable
conflict between a general provision incorporating state law and other ¢oatdaonguage.
TheMastrobuonoCourt concludedhat “[a]t most, the choicef-law clause introdudd]
an ambiguity into an arbitration agreement that would otherfhigve]allow[ed] punitive
damages awardsid. at 62, andhat, given this ambiguity, “the best way to harmonize the
choiceof-law provision with the arbitration provision [was]read ‘the laws of the State of New
York’ to encompass substantive principles that New York courts would apply, but not to include
special rules limitag the authority of arbitratorsid. at 63-64. So understood, the Court

concluded that “the choieaf-law provision cover[ed] the rights and duties of the parties, while
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the arbitration clause cover|edlbitration; neitherentence intrude[djipon the other.”ld. at 64.
Thus, notwithstanding the inclusion of a provision in the coninaorporatingNew York lawin
general termsthe Court concludetthatthe contractlid not incorporate New York law regarding
arbitral awards of punitive damagdsl. at 55, 64.

Here, the first sentenad the SACCA and FAASAncorporating D.C. law prests a
similar ambiguity presenting two possible interpretations of the contract. On the one hand, the
first sentencerovides that D.C. law governs and, under D.C. contract laws“in effect at the
time of the making of a conttaform a part of theontract ‘as fully as if they had been expressly
referred to or incorporated in its terfhisDouble H Hous. Corp. v. Big Wash, In¢99 A.2d
1195, 1199 (D.C. 2002) (quotirgarmers & Merchs. Bank of Monroe v. Fed. Reserve Bank of
Richmond 262 U.S. 649, 660 (1923)). But, on the other hngdgenerdly wordedchoiceof-
law provision might also be construed, inMastrobuongto incorporatenly the “substantive
principles that [D.C.] courts would applyith respecto the partiesunderlyingcontractual
dispute Mastruobuonp514 U.S. at 64andnotto incorporatdocal procedural lawssee Dalal v.
Goldman Sachs & Co., In&G75 F.3d 725, 726 (D.C. Cir. 200@er curiam)unpub.) Ekstrom
v. Value Health, In¢.68 F.3d 1391, 1395 (D.C. Cir. 1996},local lawsspecific toarbitration
proceedingsContech Constr. Prods, Inc. v. Heierfi64 F. Supp. 2d 96, 107-108 (D.D.C. 2011);
Jung v.Ass’nof Am. MedCaolls,, 300 F. Supp. 2d 119, 151-54 (D.D.C. 2004%. 0 construed,
D.C. lawwould define “the rights and obligations of the partieseundey’ Dkt. 9-2 at 39, 57
(emphasis addedithat is, their substantive rights and obligations under the SACCA and
FAASA—Dbut not the procedures for enforcingvaicatinga future arbitration awardCf.

Mastruobuonp514 U.S. at 64.
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Defendants argue that any ambiguity in tgeesaments favors their positibecause
Mastrobuoncand its progenympose a cleastatement rule-a rulethat to “opt-out” of the rules
that would otherwise apply under the FAA, and to adopt the D.C. choice-of-forum rule in their
place,the parties wouldthave had to do so expressiyeeDkt. 15 at 3—6 & n.2 (citingContech
764 F. Supp. 2d at 108ung 300 F. Supp. 2d at 151-54). It is true that “[nJumerous courts of
appeals have concludéatMastrobuonaequires that the intent of the contracting parties to
apply state arbitration rules or law to arbitration proceedings must beitxglated in the
contract and that und&tastrobuonga general choice of law provision does not evidence such
intent.” Jung 300 F. Supp.2dt152. That rule, however, is not as categorical as Defendants
suggest. They are correct tihdastrobuonadeclined to apply New York arbitration law on
punitive damages, at least in part, because the contract lackede@uivocakxclusion of
punitive damages claims.” 514 U.S. at 60 (emphasis ad@ed}he Supreme Cous’
invocation of a cleastatement tesvas based on the premibat “when a court interprets [an
ambiguous] provision[] in an agreement covered by the FAA, ‘due regard mustheathe
fedeaal policy favoring arbitration, and ambiguities as to the scope of the &dritcdause itself
[must be] resolved in favor of arbitration.id. at 62;see also Jung300 F. Supp. 2d at 153 &
n.21 (relying on “the policies that heavily favor arbitration” to hold tiva&strdouonorequires”

a clearstatement of intent to apply local arbitration Jaw

Unlike in Mastrobuongq the present dispute does not concern the scope of an arbitration
agreemenbr the authority of an arbitrator to award reli€ff. Mastrobuong514 U.S. at 62.
Rather, the disputs whichcourt should decide the pending motions to vacate and to confirm,
and, as explained abovegtFAA’s policy in favor of arbitration does ndictate a particular

forum for judicial review of amrbitrationaward. Because the FAA’senue provisions are
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permissiveseeCortez Byrd Chips529 U.S. at 198-204he parties are free to choose any court
with jurisdiction to address post-arbitration motions, and, in construing what thesdag do,
there is no basis for putting a finger on the scale in favor of a federal forum. Taithe
Court takes fronMastrobuonas simgy that a generally worded choice-daiv clausan an
arbitration agreememtoes not resolve the question wier the contract incorporates all relevant
state law or onlyhe rules defining the parties’ substantive rights. Resolution of that question, at
least in the present context, does not turn on the applicatiodedrstatement rule, but rather
on the &nguage of theontract read “as a wholeylastrobuong 514 U.S. at 59 (quoting
Restatement (Second) of Contra&t®02(2) (1979))and settled rules of contract interpretatfon.
Here, even in the absence of a clst@tement rule, the better reading of the contract is
the one propounded by Defendant$heycontend that the second dimtal sentences of the
Governing Law provisionsf the SACCA and FAASAefute Equitas’s claim of ekgsive venue
in the D.C. Superior Court. Dkt. 15 at 4-5. The Court disagrees as to the sectantebut
agrees with respect to the final sententhae secondentenceatates that the arbitration is to be
“administered by and in accordance with the then existing JAMS Streamlrbécafion Rules

and Procedures.” Dkt. 9-2 at 3. Under those rules, judicial review of an arbitration award i

5 Among these rulesjastrobuonarelied on “the commotaw rule of contract interpretation
that a court should construe ambiguous language against thatiotettee party that drafted it

as a tiebreaker514 U.S.at 62. Here, however, the parties’ agreements disclaim application of
that doctrine.SeeDkt. 9-2 at41 (SACCA) (“The parties have participated jointly in the
negotiation and drafting of this Agreement .. [T]his agreement will be construed as if drafted
jointly . .. 7); id. at 58 (FAASA) (“This Agreement will not be construed more strictly agjain
any party regardless of who is responsible for its draftinge®;also Aeroground, Inc. v.
CenterPoint PropsTr., 738 F.3d 810, 817 (7th Cir. 2013) (declining to construe agreement
against drafter where contract included similar provisi@yt seeDkt. 24 at 10 (arbitrator’s
finding that the SACCA “was drafted by Ed McGinty, a Florida lawyer whowvea®nly

retained by Equitas (or its predecessor) but who also had a financial imeviesiAbeles’
enterprise”).
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availablein “any court having jurisdiction thereof’eitherin accordance with the FA&r in
accordance with state law. Rule 20, JAMS Streamlingzitration Rules & Procedurés.
Defendants contend that this shaWwat judicial review of the arbitration award is not coatin

to the D.C. Superior Court, but extends to any court with subjatter jurisdiction.SeeDkt 15

at 4-5. As Equitas points out, however, thexy next sentencef the Governing Law provision
beliesany claim that the JAMS URes resolve the verussue. That sentence declated“[t]he
provisions of this Agreement shall prevail in case of inconsistency between tissoRule
Arbitration and this Agreement.” Dkt. 18 at 3—4 (quoting Dkt. 2-4 at 42, 44). Thus, to the extent
thatthe first sentence ahe Governing Law provisions could be construed to incorporate the
venue rule found in D.C. Code § 16-4426(hgincorporation of the JAMS Rules does nothing
to undercut that construction.

Defendants’ argument premised the final sentence of the Governing Law provisions,
however fares better That sentence speaks directly to the question in dispute and states in
categorical terms that “[jjJudgment may be entered inemycourt of competent jurisdiction to
enforce any final decision by the arbitrabdrDkt. 9-2 at 39, 57 (emphasis added). Although
Defendants acknowledged oral argument that this languagmnstitute boilerplate included in
many, if not most, &itration agreements, provides in plain—and specifie-terms that judicial

review is available imny court of competent jurisdictiorfRead naturally, the word ‘any’ has

6 JAMS Rule 20available athttp//www.jamsadr.com/rulestreamlineearbitration/#Rule20,
provides in full:

Proceedings to enforce, confirm, modify or vacate an Award will be controlled b
and conducted in conformity with the Federal Arbitration Act, 9 U.S.C. Seic 1,
seq, orapplicable state law. The Parties to an Arbitration under these Rules shall
be deemed to have consented that judgment upon the Award may be entered in
any court having jurisdiction thereof.
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an expansive meaning, that is, ‘one or samadéscriminately ofwhatever kind.”” United States
v. Gonzales520 U.S. 1, 5 (1997) (quotingebster’s Third Nevnternational Dictionary97
(1976)). And, while context mattesge Small vUnited States544 U.S. 385, 388 (2005),
Equitas offers noeasm to give the word anything othtéran its natural meaning. The final
sentence, accordingly, provides that an arbitration award may be “entd¢had’is, confirmed-
in whatever court the moving party might select, so long as that court has fiorsdidere,
moreover, there is no dispute that tlaeties’ dispute falls within thi€ourt’s diversity
jurisdiction, and thus the final sentence of the Governing Law provisafsms that
Defendants acted within the plain terms of the SACCA and FAASA when theyeenthe
action to this Court.

To be sure, the final sentence addresses motions to confirm awards, and not motions, like
the one Equitas brought, to vacate an award. But as the Supreme Court sug@ssted in
Byrd, it would make little sense ttesignate different tribunals for purposes of enforcing and
vaating an arbitration awardsee529 U.S. at 200-201. Indeed, Equitas does not argue
otherwise, nor could it given the fact that D.C. Code § 16-4426(b) is itself addressed to the
proper court “to enter judgment on an” arbitration award. Nor can Equitas reasagaiel yreat
this is not a tourt of competent jurisdiction” on the theory that D.C. Code 8§ 16{#J28ants
“exclusive jurisdiction” to the D.C. Superior Court. As explained above, the Court understands
the D.C. Code’s reference to “exclusive jurisdictionteter tovenue, not subjectiatter
jurisdiction. If that language were construed otherwise, it would direatiffict with 28 U.S.C.
8 1332, which grants the district courts jurisdiction in diversity cases, and wouldeeppee

by federal law.See, e.gUnited States v. Peter8 U.S. 115, 136 (1809).
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This, then, leaves only the question whether the first and final sentences of the @overnin
Law provision conflict, and, if so, how that conflict should be resolVeslin Mastrobuongthe
Court concludes that any potential conflict can, and should, be avoided by construirgj the fir
sentence to iddify the source of substantive law for purposes of the contract, but not to specify
the procedures for enforcing or vacating an arbitration aw@fdMastrobuonp514 U.S. at 63—
64. As the Court put it iMastrobuong“a document should be read to geféect to all its
provisions and to render them consistent with each othérdt 63 see alsdAbdelrhman v.
Ackerman76 A.3d 883, 891 (D.C. 2018)When interpreting a contract, w&rive to give
reasonable effect to all its parts and eschewmtanpretation that would render part of it
meaningless or incompatible with the contract as a whdgioting District of Columbia v.
Young 39 A.3d 36, 40 (D.C. 2012)). If thiest provisionconfersexclusive jurisdiction on the
D.C. Superior Court by operation of D.C. Code § 16-4426(b) as Equitas contends, there is no
way to give the final senteneeand, in particular, the word “any”a-plausible meaning

Equitas agues that “any court of competent jurisdiction” retaineaning under its
interpretatiorbecauseunder D.C. law, the parties could hagreel to a forum other than the
Superio Courtafter the dispute aroseSeeDkt. 18 at 4 n.1 (citing D.C. Code § 16-4404(a)). “It
is an axiom of contract interpretatidmowever, that “the court should determine ‘what a
reasonable person in the position of the parties would have thought the disputed language
meant.” FoulgerPratt, 779 F. Supp. 2d at 110 (quotiSteele Founds., Inc. v. Clark Constr.
Group, Inc, 937 A.2d 148, 154 (D.C. 20Q7)Here, Equitas’s construction is a stretch too far.
Although the parties could easily have done so, they did not say that an arbitratiorceua
be enforced in “any court of competent jurisdictibat the parties agree to after a dispute

arises” Instead, they simplgaid “any” court with jurisdiction Limiting the reach of the final
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provisionto Equitass constructiormight give thasentencsomemeaning—it might apply in
unusual circumstances to more than a single court—but its construction would not give the
sentence a meaning that comports with its plain terms.

Construing the final sentence to confitinat the parties may enforce or seek to vacate an
award in any court with jurisdiction is also supported by another rule of constru¢hat
“‘specific terms and exact terms are given greater weight than general langualgéelrhman
76 A.3d at 891. Equitas relies thre firstsentencef the Governing Law provisions, but that
sentencegrovides for the application of D.C. law in general terms, withaytreference to
proceedings to review arbitration avard. Thefinal sentence, igcontiast,is addressed to one
topic alone—the choice of forum for purposes of an action to enforce an arbitratioh awa
Under the Court’s construction of tBACCA and FAASA “both the specific and general
provisions [arepiven reasonable effect, [and] both areretained.” Id. (internal quotation
marks omitted).Even if these provisions were irreconcilable, moreother “specific
clause[]—the final sentence-would “prevail over [the] general clausefthe firstsentece
Id. Under either construction, D.C. Code § 16-4426(b) is not incorporated into the contract and
jurisdiction over this action is not limited to the D.C. Superior Court.

Finally, this construction is consistent with the casglged upon by EquitasEquitas is
correct thatn Volt the Supreme Court uphetae applicationof the California Arbitration Acs
procedural provisions regarding stays of arbitratiora case where the parties. agreed that
their arbitration agreemefwould] be governedy the law of Cafornia.” 489 U.S. at 470. e
qguestion before the Court Wfolt, howeverwasonly whether the FAA categorically precludes
parties from choosing state rukesgovernanarbitration See id. The Court, moreover,

expressly stated that it wastreviewing the California Court of Appeal’s finding that the
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general choic®f-law provision incorporatethe California rules of arbitration into tisentract
Seeidat 474. Indeed, as the Supreme Court explainedcaisatcame to it on revieo¥ a final
judgment rendred by the highest court of a statee idat473 n.4, and, although the proper
interpretation of the FAA presented a question of federal e ,interpretation of private
contracts is ordinarily awpstion of state law, which th[Epupreme]Court does not sit to
review,”id. at 474. Here, in contrast, the Court must construe the parties’ codegauso See
Mastrobuong 514 U.S. at 60 n.4 (distinguishiMplt on this basis).

Equitas’s reliance o€ & L Enterprises, Inc. v. Citizen Band Potawatomi Indian Tribe of
Oklahoma532 U.S. 411 (2011), is similarly misplacethatcase concerned whether the
Potawatomtribe waived its sovereign immunitwhen it expressly agreed to @rate disputes
with C & L relating to the contract, to the governance of Oklahoma law, and toftireeament
of arbitral awards ‘in any court having jurisdiction thereofld. at 414. In addressinghe
sovereigAammunity question, the Coudxplainedthat “[tlhe contract’s choice of law clause
makes it plain enough thatcourt having jurisdiction’ to enforce the award in question is the
Oklahoma state couft Id. at 419. This wasbecause the arbitration provision provided for
“arbitral awards [to] be reduced to judgment ‘in accordance with applicabla lamyicourt
having jurisdiction thereof” and, und®klahoma law, the state coimad such jurisdictionld.
The Court did not decide, and had no reason to decide, whether the arbitratiomayhai@so
have been enforced in federal court; indeed, the Tribe’s position was that “[n]o éedetal,
state, or even tribatha[d] jurisdiction over [the] suit.1d. at 421. And it did not decide, and
had no reason to decide, whether the generatefdilaw provision conflicted with some other

contractual praision, like the specific forungelection clause at issue here.
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Finally, Equitagoints to several districtourt case$o support its position, but those
cases are algeadily distinguishablbecause they either expressly designate the D.C. Superior
Court as the proper venue or expressly incorporate the DCRS&ADkt. 14-1 at 34, 6. In
Carmen Group, Inc. v. Xavier University of Louisiafa example Judge Cooper of this Court
held that a forunselection clause stating that “venue shall be the Superior Court of the
District of Columbia” and that the parties “waive any objection to such venueSuwifisently
clear to “effect a waiveof the parties’ removaights.” 41 F. Supp. 3d 8, 10-11 (D.D.C. 2014).
Similarly, in FoulgerPratt, Judge Kessler concluded that a clause providing that “[t]his
[a]greement to arbitrate shall be specifically enforceable pursuanttoterpreted under the
laws of the Distet of Columbia™ meant what it said, and that, accordingly, review of the
arbitration award was properly conducted under Ia@. 779 F. Supp. 2d at 110
(distinguishingMastrobuonaand concluding DCRAA applied because “[i]n this case, . . . the
parties ncluded aspecificclausé providing for enforcement of the arbitration award under D.C.
law (emphasis added) Neither conclusion is surprising or at odds with the conclusion that
Equitas and Defendants expressly agreed that a proceeding to review tahgaédward could
be lrought in “any court of competent jurisdiction.”

The parties could have included a providiothe SACCA and FAASAXxpressly
designating the D.C. Superior Court as the exclusive forum for review of ttra@obi award,
but they did not. The Court agrees witbfendantghat to adopt Equitas’s reading of the general
D.C. choiceef-law provisionas vesting exclusiveenue in the D.C. Superior Court would be
akin to “rewrite[ing] the agreementsDkt. 15at 6. The Courtaccordingly,DENIES Equitass
motion to remand thiactionto the D.C. Superior CourSeeDkt. 14.

C. Motion to Vacate
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1. Denial of Postponement

Equitas contendthat, in any eventit is entitled to vacatur of the arbitration award under
either the DCRAA or the FAA because the arbitrator improperly denied itsstsedqfoe a
continuance of the arbitration hearing. Dkt. 2-4 at 19-21. For purposes of determining whethe
the arbitratos denial of a postponement warrants vacafuhe arbitration award, it is
immaterial whether the FAA or the DCRAA applies. Under both statutes, igldéwiew of
arbitration awards is extremely limitedPoulgerPratt, 779 F. Supp. 2d at 113. “Such
extremely limited reviewserves to attain a balance between the need for speedy, inexpensive
dispute resolution, on the one hand, and the need to establish justified confidence in arbitration
among the public, on the other.Itl. at 114 (quotindBolton v. Bernabei & Katz, PLL®54
A.2d 953, 959 (D.C. 2008)

Both statutes include denial of a postponement as a ground for vacatur. Under the FAA,
the court “may make an order vacating the awardvhere the arbitrators were guilty of
misconduct in refusing to postpone the hearing, upon sufficient cause shown.” 9 U.S.C.
§810(a)(3). Under the DCRAA, “the court shall vacate an award . . . [a]n arbitrator refused
to postpone the hearing upf@j showing of sufficient cause for postponement.” D.C. Code
8 16-4423(a)(3). Notwithstanding tdéferencedn languagecourts apply the same deferential
standard to determine whether denial of a postponement warrants vacatur urdek trel the
DCRAA. See Foulger-Pratt779 F. Supp. 2d at 118, 120 n.R&ing Int’'| Enterprises, Ltd. v.
Ellsworth Assos., Inc, 961 F. Supp. 1, 2 (D.D.C. 199Dapozio vAm.Arbitration Ass’n 490
A.2d 611, 615-18 (D.C. 198%¢e alsdHercules & Co. v. Beltway Carpet Serv., [r592 A.2d
1069, 1073 (D.C. 1991) [F]ederal court decisions construing and applying the federal

arbitration act may be regarded as persuasive authority in construing ayidgfipe
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corresponding provisions of the District of Columbia arbitration act, so long asshere
material difference in the statutory language between the twé)dctdnder both statutes,

The arbitrary denial of a reasonable request for a postponement may serve as

grounds for vacating an arbitration awakdowever, arbitrators are to be

accorded a degree of dietion in exercising their judgment with respect to a

requested postponemenithus, if there exists a reasonable basis for the

arbitrators’decision not to grant a continuance, the Court will be reluctant to
interfere with the award on these grounds. Nogless, if the failure of an

arbitrator to grant a postponement or adjournment results in the foreclosure of the

presentation of “pertinent and material evidence,” it is an abuse of discretion.

Naing Int'| Enterp, 961 F. Supp. at 3 (citations omitted) (applyingFAA); see also Foulger-
Pratt, 779 F. Supp. 2d at 118 (applying the same standard thel@CRAA). The question,
accordingly,is not whether thi€ourt might havexercised its discretion to graat
postponemeninder the relevant circumstances, but whetheatbigrator’'s decision to deny the
continuance wasnreasonable or an abuse of discretion.

Equitas contends that the arbitrator’s denial of a postponement lacked a resabas@bl
because “Mr. Abeles hadabn diligent in notifying the case administrator of his need for new
counsel and the need for a continuance for well over a month in advance of the hearing.” Dkt. 2-
4 at 20. But the fact that Abeles informally told the case administrator WOot@ber D14 that
counsel for Equitas intended to withdraw and that Equitas waéda postponement, Dkt. 2-4
at 25 (Abeles Aff. 115), does not explain Equitas’s inability to obtain new counsel in time for

the December hearing. The arbitrator fourat tWr[.] Abeles clearly had prior notice of

counsel’s withdrawal,” Dkt. 2-4 at 8, and this finding was supported by the record. When

” The D.C. Uniform Arbitration Act, theredecessor to the DCRA®Which some of the cases
citedaboveinterpret,provided for vacatur based on denial of a postponemegtims materially
indistinguishable fronthe DCRAA: “[T]he Court shall vacate an award where:The
arbitrators refusetb postpone the hearing upon sufficient cause being shown therefor . . .
D.C. Code § 16-4311(a)(4) (West 2007
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Equitas eventually filed a motion for a postponement just before Thanksgiwitgdithe
departure of a “key membeiph [itg legal team” from Zuckerman Spaeder as the redsaint
was necessary to adjourn the previously scheduled hearing. Dkt. 16-3Bait38s Abeles
admits, that person left the firmnaJuly 1, 2014-amonth and a halbefore the December
hearing date was even set with the consent of the patidver five monthisefore the

hearing Dkt. 2-4 at 25 (Abeles Aff. § 13)4. at 46 61. MoreoverEquitas learned that itsad
attorney would leave in the middle of June 2014, Dkt. 2-4 at 61, and, as early as August 26,
2014, Zuckerman Spder withdrew from representing Equitas in closely related litigafid.
16-3 at 20-23.

In seeking a postponement, Equitas did not provide any descripticsnefforts sincehe
summerto retain new counsel, and it did not offer any explanatioy those efforts hagroven
unsuccessful or any indication of when it anticipaetiallyretaining new counsel. This was
insufficient to show cause why, having been aware of the need to identify a nevideaelyébr
months, Equitas was unable timely to proceed witth#aing This was not a case, moreover,
where the need for new counsel arose suddenly and to the surprise of the client. Toahe cont
Abelessimply asserts thaver time he “became increasingly disenchanted with the attorneys
handling [the] cas&.Dkt. 2-4 at 25(Abeles Aff. § 13) An unexplained “enchantment” with
one’s counsel on the eve of trial, where the client had months to assess courfsetsapes
and to make a change if appropriate, does not—without meseblish good cause for an
adjournment.

Abeles’s only other explanatidar Equitas’sdelay in identifyingand retainingnew
counsel was that Defendants’ “failure to pay JAMS feedull[ed] Equitas into thinking that it

had time to obtain new counsel” and that “retaining new counsel would have been an unjustified
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expense while it appeared that the [Defendants] were not willing to pay therasttbproceed
with the arbitration.” Dkt. 24 at 60, 62. That contention, howewverin tension withAbeles’s
representation to the arbitrator thathen one of the key members on [Equitas’s] legal team left
Zuckerman SpaederZquitas‘immediatelybegan exploring [its] options and conferringith
other counsel” but had “not yet complete[d]” the process by the time it sought theuaoic.
Dkt. 16-3 at 33 (emphasis added). And, even more to the pogdjfficult to square with the
timeline. Abelesasserts that he did nletarn that Defendants had failed to pay their share of the
arbitration feesntil the last week of October, at the same tihathe waspurportedly told by
the case manager that the hearing would “likely” be cancélddkt. 24 at25-26 (Abeles Aff.
1 16), 62.But he also concedes that on to30, 2014, JAMS informed hithat Defexdants
would have until November 7, 2014 to pay their share of the fees anfitkiegt failed to do so
the hearing would be canceled, at48; see alsad. at 26 (Abeles Aff. § 17). And éne is no
dispute that Defendants dlith fact,paythe required fees on Novemberld. at 26 (Abeles Aff.
1 19).

As a result(1) any confusion about whether the hearing would be canceled due to non-
payment could not have prevented Equitas floeraing new counsel betwedahe middle of
June and the end of Octob&) by the end of October, Equitas was on formal notice that the fee
issue would not prevent the hearing from going forward if Defendants paicliiaee of the fees
by November7; and(3) the Defendants, in fagbaid the fee by the Novembed@éadline. Thus,
evenviewed in the light most favorable to Equitdss record reflectthat it waited months to

locate replacement counsel and that, ever+bitiefly—delayed itssearch for new counsel in

8 In a roughly contemporaneous email that Abeles sent to the case adminiseatescribes
her assessment of the situation somewhat less affirmatively, noting thatrethe sail that “it
was quite plausible the entire Arbitration would be cancelled.” Dkt. 2-4 at 51.
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late October andarly November, it did so with the knowledge that Defendants would not be
precluded from going forward if they paid the fees by Novembdihe timeline also provides

no explanation at all for whyafter learnig that Defendants had palgiquitas waited until

November 26 (Thanksgiving eve) to ask the arbitrator to postpone the hearing—even though it
was informed at the timbatthe hearing was scheduled that “[a]ny cancellation or continuance
must be approved e arbitratof. Dkt. 16-3 at 14.Under these circumstancéise Court

cannot conclude that the arbitrator acted arbitrarily or unreasonably inditidit Equitas had

not shown Sufficientcause” for a postponemerfbeeDkt. 2-4 at 8.

Equitas goes on to argtieat the &itrator should havat least'inquir[ed] as to whether
Equitas would pay [the] costs [of a continuance] (including cancellation fees payd#inde
Arbitrator himself)” instead of denying outright the request for a postponeriterat 20.

Although Defendants opposed a postponement, they argued that if one was granted, Equitas
should be responsible for such codts.at 58. But Defendants never agreed to a postponement,
even on the condition that Equitas pay their costs. NoOEgudtas ever indicate that this
alternative wasicceptable to itTo the contraryit replied only that it was entitled to a
postponement and that Defendants’ costs were “de minimis” relative to the haed taut by
Defendants’ alleged breach of itsligations under the SACCA and FAASAd. at 63. The
arbitrator was under no obligation to inquire into Equitas’s willingness to paydaoists
associated with a postponement, particularly after Equitas replied disnyissiefendants’
contention that it should. And, even if Equitas was willing to pay for a postponetwess, still
reasonable for tharbitratorto conclude that Equitas had not shown sufficient cause to justify

further delay of the proceedings.
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Finally, Equitas contends that “fare to grant the continuance was exacerbated by the
fact that, during the course of the proceeding, [Defendants] presented falisteading
testimony, knowing that Mr. Abeles was not in a position to rebutdt.’at 21.

Notwithstanding the “degreaf discretion” afforded to arbitrators “in exercising their judgment
with respect to a requested postponemehgtenial “results in the foreclosure of the
presentation of ‘pertinent and material evidence,’ it is an abuse of discrelamg Int’l

Enterp.,, 961 F. Supp. at @itation omitted) This is because “neither this Court nor the
arbitration panel can allow the pursuit of an expedient adjudication to outweigh gatwinlito
ensure a just and fair oneld. at 5.

Equitas, howevehas notshown that it was prevented from presenting any such
evidence. Abeles asserts tharing the hearing, Defendants’ “witnesses repeatedly made
statements that [he] knew to be untfuecluding statementsrélating to whether specific cases
were within he scope of the agreements at issue in the arbitration.” Dkt. 2-4 at 29 (Abeles Aff.
1 30). But Abeles did crosgxamine the Defendants’ withesses at the hearitigylagh,
according to the arbitratong did not do so “effectively.’ld. at 9. The arbirator concludedat
any ratethat Abele% inability to conduct an effective cross-examination did “not devalue or
impeach the testimony b key witness, “a noparty witness who was Nt Abeles’ former
business associate in Equitas and who reaffiramedarlier affidavit that set forth his
understanding that Equitas would not share in the fees earned by [Defendants] on ‘every
disability case they ever had.1d. at 9-10. Equitas, in turn, does not rebut this conclusion or,
indeed, offer any descriph of what further impeachment evidenceasprevented from
presenting, contending only thabeles“had documents” that would have defeated Defendants’

argument regarding the interpretation of the contrddtsat 29 (Abeles Aff. § 30). Without a
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proffer of theevidence theEquitas would have presented, there is no basis on which the Court
could conclude that Equitas was prevented fromsgareéng “pertinent and materiadvidence.

Cf. Laws v. Morgan Stanley Dean Wiitéb2 F.3d 398, 400 (5th Cir. 2006) (“Absent even a
representation that the materials [plaintiff sought additional time to review] weogtanpto his
case or that a continuance might have altered the outcome of the arbitratianneeanclude
that [plaintiff] was deprived of a fair hearing.”). And, without an explanation of Altsles

could nothimselfpresent those documents at the hearing or aftepwsdCourt cannot conclude
that the denial of a postponement foreclasedpresentation of any evidereeaterial or
otherwise. The arbitrator permitted the parties to submit further evidence until Decébe

Dkt. 24 at 8, and, as defense counsel conceded arg@ainent, Equitas did so.

There is no authority, moreover, for the proposition @maarbitrator mushdefinitely
delay proceedings to accommodate a party who dismtsseginsel and then dawdles in
obtaining new counsel. IRairchild & Co., Inc. v. Richmond, Fredericksburg & Potomac
Railroad Co, for example, the plaintiff alleged that, due to a wi#tvehl of counsel, it “was
unable to secure adequate legal representationntil shortly before” the proceedings were
commenced and that “a postponement [was] necessary to permit it to adequatety/fprapa
hearing.” 516 F. Supp. 1305, 1313 (D.D.C. 198Another judge of this court affirmed the
arbitrator’s conclusion that the plaintiff “had had ample time to secure addgqgal
representation and prepare” and that its “arguments in support of its request did fiycd justi
substantial delay ithe resolution of the caseltl. at 1314. Indeedsomecourts haveevenheld
that arbitrators do not abuse their discretion in denying a postponement when ths tieauthe
arbitration hearing is held entiredx parte See, e.gCapoziq 490 A.2d at 614-61Bcott v.

Prudential Secs., Inc141 F.3d 10071010, 1017 (11th Cir. 1998Here,in contrastthe
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arbitrator had the benefit of briefing on the construction of #regs agreementthat was
submittedprior to Zuckerman Spaeder’s withdrawal from thsgand Abeleparticipated in the
hearing on Equitas’s behalSeeDkt. 2-4at 8

“[A] rbitrators are given a great deal of latitude in conducting arbitration pragsednd
based upon the record, the Ctazannot find that the arbitrator['€jonduct constituted
misconduct nor can the Court find on this record that there was even an abuse of discretion by
the arbitrator[]’ Berlacher v. PaineWebber In@59 F. Supp. 21, 24 (D.D.C. 1991). “This is
particularly so in view of the fact that [Equitas]..had itself made a formal demand for
arbitration, yet purportedly remained unprepared for a hearing nearly [twebrehs after that
demand.” Fairchild, 516 F. Supp. at 1314. The Cowatcordingly DENIES Equitas’s motion
to vacate the arbitration award.

2. Timeliness

Given this conclusion, the Court need not reach Defendants’ alternative argument that
Equitas’ motion to vacate the arbitratiaward is untimely under the FAA, whickquires that a
motion to vacate an arbitration award “be served upon the adverse party or his attthriney w
three months after the award [was] filed®"U.S.C. § 12; Dkt. 1@-at 3-4. If Defendants’
timeliness defensealled the Court’s jurisdiction ta question, the Court would, of course, need
to address it, and, indeed, could not have decided the preceding issue in the absence of
jurisdiction. SeeSteel Co. v. Citizens farBetter Envt, 523 U.S. 83, 94 (1998But it does not.
As the Suprem€ourt has explained, even though couhtave occasionally described
nonextendable time limitsssmandatory and jurisdictiondlyecent caselaw clarifieghat“time
prescriptions, however emphatare not poperly typed ‘jurisdictional”in the sensefo

restricting courts’ subjeanatter jurisdiction.Arbaugh v. Y&H Corp.546 U.S. 500, 510 (2006)
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(citations and some internal quotation marks omitt&jther,“when Congress does not rank a
statutory limitation . . as jurisdictional, courts shoule@at the restriction as nonjurisdictional in
character.”ld. at 516. That is the case wit@ 12 of the FAA. That provision says nothing about
the jurisdiction or the authority of the district courts, but ratHéee-a statute of limitations-
merely presabes the time the moving party has to initiate an action challenging an arbitral
award. Given that the Court need not reach the issue to dispose of the pending motion, the Court
declines to decide whether Equitas’s motiowacatevas timely.
D. Motion to Confirm

Under both the FAA and DCRAA, the Court stigrant a motion to confirm an
arbitration award onci denies a motion to vacat&eed U.S.C. 9 (“[T]he cout must grant
[an application for an order confirming the award] unless the award is vacatetied)ai
corrected as presbed in sections 10 and 11 .. .."); D.C. Code § 16-4423(e) (“If the court
denies a motion to vacate an award, it shall confirm the award unless a motion to modify o
correct the award is pendiny).”’Equitas asserts thatven if the Court denies the motion to
vacatejt should decline to confirm the arbitration award as a sanction for Defendantahtbla
forum[] shopping” in filing the Massachusetts action to confirm the arbitratiordavikt. 21-1
at 2. Equitas’s claim of misconduct is difficult to square with the order of the Mhasatts
court observing that “nothing prohibits this court from confirming an arbitrationdafr@n the
District of Columbia.” Dkt. 16-3 at 46. But, even if the Court agreed with Equitas’s
characterization of Defendants’ conduct, Equitas fails to cite any autfmritye proposition
that the Court magiecline to confirm an arbitration award s basis SeeHall St. Assocs.
552 U.S. at 587 (Fhere is nothing malleable about ‘must grant,” which unequivocally tells

courts to grant confirmation in alhses, except when one of the ‘prescribed’ exceptions
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applies.”);Al Team USA Holdings, LLC v. Bingham McCutchen, 998 A.2d 320, 326 (D.C.
2010)(rejecting argument that DCRAA “broaden(s] judicial review of arbitralrda/abeyond
“the traditional limited or extremely limited standardHaving denied Equitas’s motion to
vacate tharbitrationaward, the Court, accordinglRANT S Defendantsimotion to confirmit.
Dkt. 17.
[I1. CONCLUSION

For the foregoing reasons, it is herébiR DERED that Plaintiff's motion to remand the
caseDkt. 14, isDENIED; Plaintiff's motionto vacate the arbitratiomward, Dkt. 2-4 at 4, is
DENIED; and Defendants’ motion to confirm the arbitration award, Dkt. IGRANTED. A
separate Order will issue.

SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: March 29, 2016
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