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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAVE JOBS USA,
Plaintiff,
V.

CaseNo. 15€v-0615(TSC)

U.S. DEPARTMENT OF HOMELAND
SECURITY,

Defendant.
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MEMORANDUM OPINION

In this action brought under the Administrative Procedure A&PA”), Plaintiff Save
JobsUSA challenges the Department of Homeland Secsr{ypHS") promulgation of a final
rule allowing certain H4 visa holders to apply for employment authorizati®eeEmployment
Authorization for Certain H-4 Dependent Spouses, 80 Fed. Reg. 10,284 (Feb. 25, 2015) (codified
at 8 C.F.R. 88 214.2, 274a) (the “H-4 RyleEarlier in this case, Plaintifhoved for a
preliminary injunction, which this court denied on the groundsittiailed to establish imminent
irreparable injury. 105 F. Supp. 3d 108 (D.D.C. 2015). Both parties now move for summary
judgment, and Defendant additionally moves to strike the appendix attached tofFaintif
motion. Having considered therpas filings, and for the reasons stated herein, Plaistiff’
motion for summary judgment is DENIED aBeéfendarits motion for summary judgment is
GRANTED. Defendans motion to strike is GRANTED IRARTandDENIED IN PART.
l. FACTUAL BACKGROUND

The facts of this case weset forthin full in this courts preliminary injunctioropinion,

105 F. Supp. 3d at 110-12, and thus @nbyrief descption is necessary herdlaintiff, an
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organization whose members are former information technologet{) workerswho were
replaced by foreign workerwsith H-1B visas, sued DHSunder the APA to block the H-4 Rule
from taking effect.

Subsection H of the Immigration and Naturalization AGN&”) authorizes DHS to
admit foreign workers into thenited Stateso engage in certain types of labor. 8 U.S.C.

8§ 1101(a)(15)(H). Subsection H-1B permits employers to hire foreign workersjpeaidlty
occupation,” most relevantly tech jobs, for an initial period of three years, ektefmolathree
additional yearslId. Spouses and minor dependents of H-1B visa holders are permitted to reside
in the U.S. with H-4 visasld. Employers oH-1B visa holdersvho wishto transition to legal
permanent residentl(PT’) statusmustobtain a Department of Laboertification that there are
no U.S. workers who are able, willing, qualified, and available to perform the job, andethat t
wages and working conditions Afmericanworkerswill not be adversely affected3 U.S.C.

88 1255(a), 1154, 1153(b)(4B), 1182&)(5)(A). Due tofrequentlyoversubscribed quotas for
the number of H-1B visa holders who may transition to LPT status, there are lapgjiaéhis
process, forcing manyisa holders who have applied to transition to leave the U.S. when their
visas expire To prevent disruption for employeaad families Congress passed the American
Competitiveness in the Twenty-First Century Act of 2000G321"), which permitsexterding

H-1B visas past the sixth year finnose applying for LPT status.

The H4 Rule at issue enablassubset of H-4 visa holders to apply for Employment
Authorization Documents EADS"), which would allow them to work in the U.S. To be
eligible, the H4 visa holders H1B spouse must be transitionitggLPT status by way of either
an extension past their sixth year under the AC21 or having received an approved labor

certification (called a Form140 petition).



The rule aims to alleviatdefinancial and emotional burden placed on H-1B visa holders
and their familiesluring thislengthy period in which only one spouse may be emplojted.
underwent noticendcomment proceduresee79 Fed. Reg. 26,886 (May 12, 2014) (proposed
rule),and the final ruledok effecton May 26, 20155ee80 Fed. Reg. 10,284 (Feb. 25, 2015).
DHS expects as many as 179,600 H-4 visa holders to be able to apply for EADs in shirstule’
year of implementation80 Fed. Reg. 10,285.

. LEGAL STANDARD

In an APA action, the coug’role at the summary judgment stage is to dé@dea
matter of law, whether the agency action is supported by the administestord and otherwise
consistent with the APA standard of reviewStuttering Found. of Am. v. Springd©8 F. Supp.
2d 203, 207 (D.D.C. 2007). éourt must set aside an agency action thiadrisitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.

8 706(2)(A). The plaintiff bears the burden of establishing the invalidity of thenage action.
SeeFulbright v. McHugh 67 F. Supp. 3d 81, 89 (D.D.C. 2014)he courts review is‘highly
deferentidl and begins with a presumption that the agesiegtions are validEnvtl. Def. Fund,
Inc. v. Costle657 F.2d 275, 283 (D.Cir. 1981). The court isiot empowered to substitute its
judgment for that of the agencyCitizens to Preserve Overton Park, Inc. v. Vol U.S. 402,
416 (1971), but instead must consider only “whether the agency acted within the scope of its
legal authaty, whether the agency has explained its decision, whether the facts dmtkdic
agency purports to have relied have some basis in the record, and whether the@usdesed
the relevant factors Fulbright, 67 F. Supp. 3d at 89 (quotikgind for Animals v. Babbijt®03

F. Supp. 96, 105 (D.D.C. 1995)) . Thus,thdt is required is that the ageiscglecisions provide

“a rational connection between the facts found and the choice’'mddeor Vehicle Mfrs. Ass'n



of U.S., Inc. v. State Farm Mut. Auto. Ins. Gi&3 U.S. 29, 43 (1983).
1. DISCUSSION

A. Defendans Motion to Strike

Defendant has moved, under Federal Rule of Civil Proceld(fg to strike Plaintiffs
Appendix A (ECF No. 26-1), attached in support of Plaintiff's Motion for Summary Juttigme
(ECF No. 28).Defendant argues thtte Appendix should be stricken, in whole or in part,
because Plaintiff may nofl) supplement the administrative record; &2dattempt to establish
standing with evidence that paftites the Complaint.

As a genal matter a court must bagts review of agency actionsolelyon the record
before the agency when it made its decisibts, P.C. v. AlvarezZ129 F.3d 618, 623 (D.C. Cir.
1997), though when necessary to establish standing, a plenagffsupplementhe record to
the extent necessary to explain and substantiate its entitlement to judicial't&igwa Club v.
EPA 292 F.3d 895, 900 (D.C. Cir. 2002). However, thestence of federal jurisdiction
ordinarily depends on the facts as they exist whercomplaint is filed, Lujanv. Defenders of
Wildlife, 504 U.S. 555569 n.4 (1992), and thues plaintiff may not supplement the record with
materials that posdate the complaint in order to establish standfdge Tracie Park v. Forest
Serv. of the U.$205 F.3d 1034, 1037-38 (8th Cir. 2000) (holding plaintiff may nsé*“
evidence of what happened after the commencement of théossitow “a real and immediate
threat of injury); see also Perry Willage ofArlington Heights 186 F.3d 826, 830 (7th Cir.
1999) (“It is not enough for [the plaintiff] to attempt to satisfy the requiremergtantling as
the case progressefhe requirements of standing must be satisfied from the olitset.”

Plaintiff s Appendix A contains charts, tables, and ddtettating H1 Visa Petitions

filed and approvedjuotesfrom the administrative record magazine articjgob postingsand a



printout of a websiteThe charts and data on page$ 1the Congressional Record excerpts on
page 78, and the data tables pages 912 may all be relevant for Plaintgfstanding
arguments, and as suttteir inclusion is appropriateBased on the date stamgse job listings
reproduced on pages 13—-26 ahnd éxcerpts from theebsite*H4 Visa, A Curséon pages 27—
39all post-date theComplaint. Plaintiff without any supportingase lawtheorizeghat because
it asserts standing based on an imminent infaysed byob competition, then these post-
Complaint documents purportedly showing employers hirirg\sa holders retroactively
proves the imminence of the injuay the timehe Complaintvas filed The court is
unpersuaded that these documestsiblish anynjury, whether actual or imminent, to support
this theory, andhereforewill grant Defendarié motion as tgpages 1339, which will be
stricken.

B. Standing

The court must first consider whetH&aintiff has standing to challenge DHS’s
promulgation of the Ht Rulg as the court’s power undarticle 1l “exists only to redress or
otherwise to protect against injury to the complaining partydrth v. Seldin422 U.S. 490, 499
(1975). The plaintiff bears the burden of proof to establish eattte @ements of Article 1l
standng. Arpaio v. Obama797 F.3d 11, 19 (D.C. Cir. 2015) (citihgjan, 504 U.Sat561).
Thus, Save Jobs mustow “(1) an‘injury in fact’ that is‘concrete and particularizeds well as
‘actual or imminent (2) a‘causal connectidmetween the injury and the challenged conduct;
and (3) a likelihood, as opposed to mere speculatioat the injury will be redressed by a
favorable decisioff. Ark Initiative v. Tidwell 749 F.3d 1071, 1075 (D.C. Cir. 2014) (quoting
Lujan, 504 U.S. at 560-61).

When anagencys action relates to one pafiyt a third partyallegesharm,the



indirectness of the injury does not deprive that third party of standfifagth, 422 U.S. at 505.
However, Plaintiff, as such a third party, faces a burden thatiisstantially more difficult to
meet the minimum requirement of Art. Ill: to establish that, in fact, the assertedwgsrthe
consequence of the defendants’ actions, or that prospective rdllimove the harmi. Id.; see
also Arpaiq 797 F.3d at 15 (“Our precedents establish that standing based on third-party conduct
.. . Is significantly harder to show than standing based on harm imposed bVitageion
adversary.)

Finally, the couranalyzes standintas of the time a suit commence®el Monte Fresh
Produce Co. v. United States70 F.3d 316, 324 (D.C. Cir. 2009). Thus, Plaimiffst*allege
that he has nor will in fact be perceptibly harmed by the challenged agency acibbrhat
he can imagine circumstances in which he could be affected by the ‘agacign’. United
States v. Students Challenging Regulatory Agency Procedures (S@R2R).S. 669, 688—89
(2973). The law in thisCircuit is clear “When considering any chain of allegations for standing
purposes, we may reject as overly speculative those links which are predictiohseévents
(especially future actions to be taken by third partie®yilliams v. Lew819 F.3d 466, 473
(D.C. Cir. 2016) (quotind\rpaio, 797 F.3d at 21)

1. Associational Standing

Plaintiff first contends that it has associational standing. To have standing, an associati
must: (1) identify members who would have standing to sue in their own right; (2) seek to
protect interests that are germane to its purpose; and (3) show that neithaintresserted nor
the relief requested requires an individual member to participate in théNsdiit Envtl. Dev.

Assns Clean Air Project v. EPA752 F.3d 999, 1005 (D.C. Cir. 2014))o satisfy these

requirementsPlaintiff provides affidavits fronthree members-Brian Buchanan, D. Stegm



Bradley, andlulie Gutierrez—whomit allegeswould have standing to bring this suit on their
own. Plaintiff further argues that its mission includesotect[ing] the economic security and
working conditions of its members,” and that an individual member does not have to garticipa
in the suit in order for the organization to seelkef under the APA

DHSfailed torespond to Save Jobs’ associational standing argument, and therefore the
court will treat that argument as conced&de Wilkins v. Jacksp50 F. Supp. 2d 160, 162
(D.D.C. 2010) (vinena party fails to respond to an argument raised in a motion, “it is proper to
treat that argument as concefjed

2. Injuries to Plaintiffs Members

Plaintiff next contends that it has met the constitutional minimeguirementor
standing becausts members have sufferéolur specific injuriesn-fact caused by the-d Rule:
(1) the rule creates increased competifimnjobsfrom H-4 visa holders; (2) the rule creates
increased competitiofor jobsfrom H-1B visa holders; (3) the rule confers a benefit on its
membersH-1B competitors; and (4) the rule deprives its members of statutory fiooteérom
foreign labor. The court will address each injury individually.

a. Increased Competition from H-4 Visa Holders

Under the competitor standing doctrine, a plaintiff suffers an injufgct when a
regulatory change increases kgposure to economic competitioBee Mendoza v. Pereb4
F.3d 1002, 1011 (D.C. Cir. 2014). A party who may be injured by increased competition need
not wait until she has beaatuallyinjured befordoringing suit. Sherley v. Sebeliug10 F.3d
69, 72 (D.C. Cir. 2010). Howevep]aintiff must show that the H-4 Rubas“the clear and
immediate potentialto cause H4 visa holders to compete with its membe®gela. Energy

and Power Auth. v. FER@41 F.3d 364, 367 (D.C. Cir. 1998)o demonstrate this clear and



immediate potential for injury, Plaintiff must demonstrate that its membetsliaget and
current competitorsMendoza 754 F.3d at 1013, or that tleds art*actual or imminent increase
in competition; Sherley 610 F.3d at 73.

Plaintiff argues that its members face imminesteasecompetition in the labor market
from H-4 visa holders because, if these workers are granted Employment Authorization
Documents, they may apply for the same jobs in¢hkfield that Plaintiffs members currently
seek. Plaintiff submittedevidence that three of its members are active participants in the labor
market fortechjobs. (Bradley Aff. 1 5, 13; Buchanan Aff. {1 6, 7, 14; Gutierrez Aff. 1 5, 12
(ECF No. 26-2)).However, Plaintiff has failed to demonstrate more than a possibility that
DHS's H4 Rule might introduceew competitoranto the market for tech jobs.

While Plaintiff correctly states that it need not prove that any competition foifispe
jobs has leady taken placé,a. Energy 141 F.3d at 364t must stillpresent evidence beyond
justmere speculation, siné¢fb]are allegations of what is likely to occur are of no vali|s.

Gas. Cov. FERC 758 F.2d 669, 674 (D.C. Cir. 1983)lere,only asubset of H-4 visa holders

will be eligible toapply for and then attain EAD&hich will allow themto seek employment in
anyjob in theentireU.S. labor market. To support its argument thaatleged harnto

Plaintiffs memberdrom competing with this subset of H-4 visa holders is more than
speculativePlaintiff points primarily to two cases which plaintiffs were granted standing due

to increased job competitioMendozaandWashington Alliance of Technology Worker®HS,

156 F. Supp. 3d 123, 132 (D.D.C. 20Mg¢caed as moqgt2016 WL 3041029 (D.C. Cir. May

13, 2016). Howevethis case differs significantly froddendozawhich involved individuals in
thespecificlabor market for opemnange herding jobs and a regulation directly affecting wages in

that field,as well ad3NVashington Alliance of Technology Workewhich involved a DHS rule



“explicitly intended to increase the number of foreign nationals competingldst in the
science, technology, engineering, and ma8TEM’) labor market.Here, there isimply no
evidence that the #4 Rule was targeted at thech field* or that even one H-4 visa holder has
sought or will seek a tech job in competition with Plaitgifhembers. Plaintif argument,
without evidence, is bare speculatiand the injury it contemplatés insufficient to establish
standing.
b. Increased Competition from H-1B Visa Holders

Plaintiff argues that, as with-# visa holders, the increased job competition frorhBH-
workerscreates an injuryn-fact sufficient to establish standing. Feasonsubstantially
similar to the ones stated above, the court finds that it doesAndie core of Plaintiffs
argument is its assertion tHaHS s goalin promulgatinghe H4 Rule was designetto
increase the number of-#B workers” In support, it points to various statements from the
Federal Registan which DHS discusses its goal of encouraging H-1B workers purk&ing
status to remain in the country to complete the process, when otherwise theghnigse to
leave the U.S. (PIl. App. at 7-8). Howewbesestatements fail to demonstrateinoreasen
competition from H1B visa holders; instead, it appears the HedleRnight simplycontribute to
keepingH-1B visa holders applying for LPT status in the UTRis is insufficient to showhat
Plaintiff's members arthreatened witlincreased competition in the labor market froniBi-
visa holders.

Plaintiff alsodescribes at length the number of H-1B visas granted each year, vihether

! Plaintiff's only evidence on this point is a quote from Leon Rodriguez, director bk ghe
Citizenship andmmigration Service, that+ visa holders “are in many cases, in their own
right, high-skilled workers of the type that frequently seek H-1Bs.” (Pls. Ad)atWithout
more, this isolated quote fails to establish that DHS intendédidla holders to apply for tech
jobs.



program was over- or under-subscribed in cetaars andnotesthat H1B eligible positions in
universities and research centers do not contribute to the cafd Brvidas. It is unclear to the
court why past data on H-1B visas is relevant to establish harm from the H-4 Rulesrbiire
some Yyears theiB program was undersubscribed, meaning more H-1B visas could have been
approvedand in future years more visas are isssethe quota is reached, this isaat
concerningexistingstatutorylimitations which are not impacted by the H-4 Rél&Vhile
Plaintiff s members allege pasjury from being replaced by HB visa holders at their previous
employment, the source of that injury is unrelated to the H-4 Rule. And, if in futare the H-
1B program is again oversubscribed, Plaintiff offers no evidence that this will ie theeH-4
Rule, nor why the court should consider this an injury at all given that Congredsesgi®tas
for the visa program, not DHS. Because Plaintiff offers no evidence that itlserseface an
imminent or actual increase in competition frorlBl visa holders as a result of the H-4 Rule,
this alleged injury is also insufficient to establish standing.
c. Conferral of a Benefit on HB Competitors of Plaintiff Members

Plaintiff nextargues that the ¥4 Rule onfers a benefit on its membeks 1B
competitorswhich courts recognize as caugan injuryin-fact. See NewVorld Radio, Inc. v.
FCC, 294 F.3d 164, 172 (D.C. Cir. 2002) (finding injury when a rule “provides benefits to an
existing competitdr). Thecaseaipon which Plaintiff reliesypically involved government
action giving commercial benefits to market conitpes. See Ndt Envtl. Dev, 752 F.3d at

1005 (agency action imposimglditional costs and processing time for entities in certain

2 SeeB U.S.C. § 1184(g)(1)(A)(vii) (capping the number oflB-visas granted each year at
65,000), (9)(5)(A){B) (stating that HLB workers employed at universities or research
organizations do not count towards the 65,000 cap), (9)(5)(C) (stating that recipients of a
mager’s or higher degree from a U.S. university do not count towards the 65,000 cap until the
number of such individuals reach 20,000 a year).

10



regions);Sealand Serv., Inc. v. Dol&’23 F.2d 975, 977 (D.C. Cir. 1983) (agency’s grant of
subsidy to shipping competitorRlaintiff alleges that the benefiereis articulated inDHS's
statement of purpose in the Federal RegiSi2HS expects this change to reduce the economic
burdens and personal stresses that H-1Bmmigrants and their families may exparce” 80
Fed. Reg. 10,285. Plaintiff offers no support for its position that the goal of relieving economi
uncertainty and personal anxiety inlB-workers families amounts to an injury to Plaintsf
members.Thus, the court rejects this theory tdrading as well.
d. Loss of Statutory Protections

Finally, Plaintiff points to the loss of statutory labor protectiona &surthinjury for
Article 11l standing, citingBrotherhood of Locomotive Engineers v. United Stet@$ F.3d 718,
724 (D.C. Cir. 1996) BLE’), National Treasury Employees Union v. Chertd§2 F.3d 839,
852-55 (D.C. Cir. 2006)nternational Union of Bricklayers and Allied Craftsmen v. Me&&d
F.2d 798, 802-05 (D.C. Cir. 198%ndClinton v.City of New York524 U.S. 417, 433 & n.22
(1998). However, these cases are inapplicable here and do not support fisejiagade injury
for standing. The first three cases, in whicimion members were denied collective bargaining
rights or denied jobs by DHS (or its predecessor INS)hlved pastinstance®f harm not
speculation of future harm. The plaintiffs@inton had standing because they were challenging
the cancellation of a limited tasubsidyenacted for their specific benefit. None of these cases
help Plaintiff establish thaihabling H-4 visa holders to seek jobs in the U.S. labor market is a
“cancellatiofi or deprivation of any specific rights in the statsbeago create an injuryn-fact
for standing. Instead, as explained further belehetherPlaintiff's claims fall wthin the “zone
of interests of the statute is a separate inquiry from standing altogether.

In sum, the H-4 Rulenables subset of H-4 visa holders to apply for EADs, which

11



permitthem to apply for and secure paid employment in any job in the U.S. labor mafthis.
Plaintiffs may be correch speculatinghat H4 visa holders will seek tech jobs in competition
with its members, there is simply no evidence before the court to show that thnetppidn.
Therefore, becaud®aintiff cannot establish that its members face an imminent or actual injury,
the court need not engage in further analysis regarding causation, redtgssabipenessand

the court concludes that Plaintiff lacks standing to proceed with this case.

C. Zone of hterests

Having determined th&laintiff cannot establish an injuig-fact, the court will briefly
turn towhether Plaintiffs claim would fall within the statutezone of interests, an additional
requirement for establishing an APA cause of actidatch-E-Be-Nash-She-Wish Band of
Pottawatomi Indians v. Patchak32 S.Ct. 2199, 2210 (2012). The zonentdrests analysis
requires courts todetermine, using traditional tools of statutory interpretation, whether a
legislatively conferred cause of action encompasses a particular placiéim.” Lexmark
Int’l, Inc. v. Static Control Components, In@34 S. Ct. 1377, 1387 (2014ge alscAss’n of
Battery Recyclers, Inc. v. ERPAL6 F.3d 667, 675—676 (D.C. Cir. 2013) (Silberman, J.,
concurring) §tatingthat the zone ahterests analysis asks whether “this particular class of
persons ha[s] a right to sue under the substantive statute”) (quatexhwarf. This analysis is
“not . . .especially demandingand “the benefit of any doubt goes to the plaintiff. . he Test
forecloses suit only when a plaintéfinterests are so marginally related to or inconsistent with
the purposes implicit in the statute that it cannot reasonably be assumed thas€Cogneled
to permit the suit. Patchak 132 S. Ct. at 221(nternal quotation marks omitted)

The D.C. Circuit has explained thafi]fi determining whether a petitioner falls within

the‘zoneof intereststo be protected by a statutee do not look at the specific provision said

12



to have been violated in complete isolation,” but rather in combination with other provisions to
which it bears ahintegral relationshify. Nat'| Petrochemical & Refiners Assv. EPA 287
F.3d 1130, 1147 (D.C. Cir. 200@)er curiam) (quotingredn for Am. Immigration Reform, Inc.
v. Renp 93 F.3d 897, 903 (D.C. Cir. 19963%ee alsdVashington Alliance of TecWorkers 156
F. Supp. 3d at 135 (findingaintiff's claims within the zone of interestabsection (H)(1)(b)
because it includes “many provisions designed to protect American’labdthatsubsection
(F)(1) was integrally related to (H)(1)(b) because both fall under the satiensof the statute,
8 U.S.C. § 1101(a)(15))Plaintiff primarily argueghat the H4 Rule circumvents th@abor
protections Congress required under 8 U.S.C1®&L(a)(15)(H)and related statutésr other H
type visas.This section of the statute requires compliance amthual caps on the number of
visas issuedd U.S.C. § 1184(g), aneéquireshe employerto certify with the Departmeruf
Laborthat it will pay the H1B worker the same wages paid to other employees in that position,
8 U.S.C. § 1184(n), in order to prevent employers from usid@ krorkers as a cheaper
alternative to American workers.Defendant argues th&tU.S.C. 88 1184(g) and (n) do not
apply to nonimmigrants andheir H-4 visa holding spouses, and thus cannot encompass
Plaintiff's claim in their zone of interests

Given that these provisions are part of the larger framework offering pooteétir
American labor, and the H-4 and H-YBas are establishedtime same subsection of 8 U.S.C.
8§ 1101(a)(15), the court would haM#ie difficulty concludingthat 8 U.S.C.
881101(a)(15)(H)(1)(band 1101(a)(15)(H) are sufficientlyntegrally related Therefore, the
court would conclude th&laintiff's interests in challenging the4Rule are within the zone of
interests othe protections offered by tls¢atutoryprovision authorizing H-1B ¢iss. However,

this determination does not provide an independent basis for Plaintiff's claim to survivieagHa

13



failed to demonstrate an injumg-factto establish Article Il standing, Plaintiff’'s claim, though
within the zone of interests of tiséatute, cannot proceed.

D. Statutory Authority

Despite lavingfoundthat Plaintiff lacks standing, the court wallso nevertheless briefly
discusghe merits of Plaintifs APA claim. For decades;ongress hadelegated substantial
authority to DHS and its predecessor agency to issygoymenirelatedimmigration
regulationsas part othe broader scope of its power to enforce the INA and issue rules
governing nonimmigrants.The H4 Rule was promulgated under this delegated authority, and
DHS engaged in the required notiaeagcomment rulemaking procedureSee79 Fed. Reg.
26,886 (May 12, 2014) (proposed rule); 80 Fed. Reg. 10,284 (Feb. 25, 2015) (final rule).

Plaintiff articulatesan interpretation of these authorizing statutes that would render DHS
unable to promulgate the H-4 Rule. Howe&S is entitled to discretion iits interpretation
of its statutory authority to implement the INA.nter step one of the analysis laid out in
Chevron U.S.A., Incv.NRDC, Inc, 467 U.S. 837, 844 (1984), the codetermines that
Congress haalreadyspoken to the issue of whether DHS can issue employment authorization
regulationssee8 U.S.C. 88 1103(a)(1), 1324a(h)(3), though not precisely to the question of
whether it may do so for H-4 visa holders. When Congress is not entirely cleathe c

proceeds t&€hevronstep two, which asks whether DHS acted undeeasonable

3 SeeB U.S.C. 81103(a)(1) (“The Secretary of Homeland Security shall be charged with the
administration andréorcement of [the INA] and all other laws relating to the immigration and
naturalization of aliens . . . .")l. 8 1184(a)(1) (“The admission to the United States of any alien
as a nonimmigrant shall be for such time and under such conditions as tiney&@neral may

by regulations prescribe . . . .1j. § 1324a(h)(3) (“[T]he term ‘unauthorized alien” means, with
respect to the employment of an alien at a particular time, that the alien is not at that @me eith
(A) an alien lawfully admitted for penanent residence, or (B) authorized to be so employed by
this chapteror by the Attorney General.”).

14



interpretatiof of the statutesChevron 467 U.Sat 844. This court must uphold the H-Rule
unless it is'arbitrary, capricious, or manifestly contrary to the statuld.; see also Allied Local
& Redl Mfrs. Caucus v. EPA215 F.3d 61, 71 (D.Qir. 2000) (“UnderChevron we are bound
to uphold agency interpretations as long as they are reasonadimrdiess whether there may
be other reasonable, or even more reasonable, Vig¢\lguotingSerono Lab., Inc. v. Shalala
158 F.3d 1313, 1321 (D.Cir. 1998)). xfendantrgues that Congreéssacquiescence in its
employment authorization rulemaking, stretching back as far as the 1958egatHdA § 1103
(delegating enforcement of the INA to the Attorney General), indicategetpretation of its
authority is reasonable. This long-starglinterpretation has never been altered by Congress.
Indeed, the U.S. Attorney General adopted a final rule in June 1981 which recognizeddts
authority to issue employment authorization to foreign worlsee46 Fed. Reg. 25,079 (June 4,
1981), and shortly thereafter Congress passed the Immigration Reform and Candfal 2@6,
amending the INA and including the new 8§ 1324a(h)(3), whftimedthe Attorney Genera
authorityby specifically mentioning foreign workefauthorized to be so ertgyed by this
chapteror by the Attorney Generdl 8 U.S.C. § 1324a(h)(3emphasis added).

Moreover, the H-4 Rule is not arbitrary, capricious, or manifestly contrary tdlge
The court’s role here is simply to find “a rational connection between the facts fodindea
choicemadé by DHS. State Farm463 U.Sat43. Plaintiff argues that DH&versed long-
standing policy witbut adequate explanation and improperly concluded that 179,600 additional
foreignworkers will have a minimal impact on U.S. workekowever, the reard indicates that
DHS clearly justified its change in policsee80 Fed. Reg. 10,284 (describing the purpose of the
regulatory action), and carefully considered the impact the rule will have orabds nharkets,

see idat 10,295-96, 10,301Rlaintiff additionally referdo numerous provisions of the INA that

15



are allegedly violated by the-#H Rule, without exiainingwhy the rule violates these statutes
None of those provisions offer support for Plaintiff's argument that the INA ba& fih
authoizing this subset of H-4 visa holders to seek employmanile transitioning to LPT status
Given Plaintiffs lack of standing in this case, the court makes no final determination on
the merits of Plaintifs APA claim. However, in light of the broad delegation of authority
Congress conferred to DHS to set rules regarding employment authorinag®ni103(a) and
1324(h)(3), anaks thorough consideration of the relevant factors in its decision-makiag,
court would likely conclude that DHS'interpretation of its authoritynder the INA is not
unreasonable, and the H-4 Rule is a valid exercise of this rulemaking authority.
V. CONCLUSION
For the foregoing reasons, the court grants Defergl@mtssMotion for Summary

Judgment and denies Plaintiff's Motion for Summary Judgment.

Date: September 27, 2016

TANYA S. CHUTKAN
United States District Judge
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