JUSTICE v. KOSKINEN et al Doc. 10

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT V. JUSTICE,
Plaintiff,
V. Civil Action No. 15-622 (RDM)

JOHN A. KOSKINEN, et al.,

Defendants.
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MEMORANDUM OPINION

On April 24, 2015Plaintiff Robert V. Justice, actiqgo se filed this suit against the
Commissioner of the Internal Revenue SeryitRS”) and the Secretary of the California
Department of Corrections and Rehabilitatit@DCR”) in their official capacitiesseeking
dedaratory and injunctive relief and a tax refund of $159,487%eDkt. 1,111, 2, 3.0n
April 29, 2015, the Coudenied Plaintiff' sex partemotion for a temporary restraining order
(Dkt. 2) and grantedPlaintiff’'s motion for an order to show causéya preliminary injunction
should not issueSeeDkt. 3 (Order to Show Cause). The Court also ordered Plaintiff to show
cause why this action should not be dismidsediailure to comply witlthe terms ofin order
entered byhe United States Distri€ourt for the SoutherDistrict of California inRobert
Volney Justicev. Superior Court of San Diego County, North County Divistase No. CV 03-
1036-J, Dkt. 69 (S.D. Cal. July 22, 20@Bgreinafter “Vexatious Litigant Ord8r That order
concludedhat, in light of Plaintiff's“pattern of behavior . .of burdening the courts and
litigants with a deluge of frivolouiilings,” id. at 8, and his harassment of “public officials and

private individuals and corporations involweith [prior] lawsuits” id. at 10,Plaintiff should be
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“enjoined from filing any new civil actions in. .any. . .federal court . . without first obtaining
leave of that court,id. at 1

Plaintiff andDefendantUnited States haveow filed their responses (Dkts. 5,9)Given
the nature of the issues presented for decision, the Court finds in the exercsksofétion that
the pending motions can and should be decided on the papers without hearing live testimony or
oral argument.SeelLCvR 65.1(d). For the reasons stated below, the Gauhier concludes that
theVexatious Litigant Order applies to this action and that Plaintiff &idesdf to comply withts
clear terms Although there is a strong policy in favor of affordpmg selitigants access to the
courts,see In re PowellB51 F.2d 427, 430 (D.C. Cir. 1988)p sepatrties, like all litigants,
must comply with binding court orders. Here, requiring compliance with the igagaitigant
Order will not deprivePlaintiff of access to the aats he remains freawith leave of the court, to
pursue any noffivolous claimin accordnce with the terms of the Vexatious Litigant Order, the
Federal Rugs of Civil Procedure, and thewt'’s local rules Theactionis, accordingly,
DISMISSED WITHOUT PREJUDICE, andthe motion for a preliminary injunction is
DENIED ASMOOT.

|. BACKGROUND

A. TheVexatiousLitigant Order

Forwell over a decad#laintiff has been an actiyeo selitigant in the state and federal
courts. On July 22, 2003 dsstrict court in theSouthern District of CalifornideemedPlaintiff a
vexatious litigah SeeVexatious Litigant Ordeat1. As that courtexplainedPlaintiff had been

involved inmultiple state court actions related to gvebate of his mother’s estatkl. at 810.

1 The United States responds “as the real party in interest and in place of thkrfaderd
defendant” the IRS CommissioneBeeDkt. 9 at 1.
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In the course ahose actions, Plaintiff made frivolous amarassindilings, includingmultiple
meritless requests féemporary or preliminary injunctivelief. Id. For example, & “brazenly
attached copies of liens to the residentiaberty of two public offi@ls,” id. at 1Q andhe
brought an action in which Hellegedbut did not &ect personal service of procéssl. at 9,
therebyobtaining a default judgment and writ of possessidnch were later vacated.

Thedistrict courtdeterminedhat Plaintiff“exhibited a pattern of behavior in state court
and now in federal court of burdening the courts and litigants with a deluge of frivitilogs in
multiple actions.”ld. at8. It found that higlaims were frivolousid. at 10, and that his
behavior evinced anritentto harass thpublic officialsinvolved in the probate case as well as
the private individuals and corporations involved in carrying outthet’s orders id. at 1Q
Accordingly,it declared Plaintffa vexatious litiganand enjoined hirfifrom filing any new civil
actions in this or any other federal court of the United States without first iolgtéeave of that
court pursuanto the terms of . . this Order,’id. at 1, 10-12.The terms of the Vexatious
Litigant Orderinclude,inter alia, the requirementhat Plaintiff submit a sworn affidavit or
declaration thalis complaint raises a new issue poéviously raised bflaintiff in a state or
federal courtthat his claim is welgrounded in fact and law and not frivolous, and Heawill
comply with applicable rules in prosecuting his complaidt.at 1612.

The Court of Appeals for the Ninth Circuit affirme&eeVolney v. Superior Court of
San Diegp114 Fed. Apjx 944 (2004) per curiam)nonprecedential)lt heldthat “[t]he district
court did not abuse its discretion by entering the vexatious litigant order gd&danstiff]
because the court providgdm] notice and an opportunity to be heard before entering the order,
identified numerous frivolous filings H¥Plaintiff], and the district coud’order is narrowly

tailored toprevent infringement on [hisight of access to the courtsld. at 945.



Four years lateRlaintiff filed a Rule 60(b)(5) motioseekingo dissolve the vexatious
litigant order. See2007 U.SDist. LEXIS 69289 (S.D. Cal. Sept. 19, 200Blaintiff argued that
he had complied with the ordetermsand hadefrained from filing“unmeritorious motions or
actions.” Id. at*5-6. The district court denied his motiad, at*10-12, citingPlaintiff's
continued “litigious activities” irthe California state cowgtwherehehad similarly been
declared a vexatious litiggrdand his failure to disclose those activities to the distaatt,see
id. The districtcourtalsoobserved thatthe termsof the injunction do not deny&ntiff access
to the federatourts, so long as he abides by the procedures detailed in the injunction,” and
concluded that, sincé”taintiff asserts that he has mended his ways and will no longer file
frivolous actions, Plaintiff should have no diffilty satisfying the injunctios’ requirements that
he seek leave of the Court before filing new actions and certify that such actamst
frivolous” Id. at*11-12.

TheCourt of Appeals for the iNth Circuitagainaffirmed See Justice v. Superior Court
of Cal, 341 Fed. Apjx 294, 295 (July 7, 2009) (per curiam)Rlaintiff] has not demonstrated
any significant change either in factual conditions or in law, nohbakemonstrated that any
changed circumstances have mhagecompliance substantially more onerous, unworkable

because of unforeseen obstacles, detrimental to the public interessligritagermissible’).

B. ThePresent Action

This action arises out of a disputeer Plaintiff's federal taxesPlaintiff alleges thathe
IRS failed to pay him a refund of $159,487.00 for tax year 2011 bePdaistff's employer,
CDCR, failed to turn over $57,840.00 in payroll tax8geDkt. 2at4, 6. SubsequentlZDCR
informed Plaintiff thathe IRS sought to levy an amount totaling $116,456&# Plaintiff's
salary for detiencies relating to th£999, 2001, and 201éx years SeeDkt. 2at4 & Ex. D

(Jan.30, 2015]Jetter). Pursuant to the notice of le\yPCRallegedlywithheld $15,678.85 from
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each of Plaintiff's Februaryand March paycheckand will continue to withhold a similar amount
until the total amount due is pai&eeDkt. 2at7. According to Plaintiff, the IRS levy leaves
him a monthly salary of $522.94, which he contends is inseffidb meet basic living expenses.
SeeDeclaration of Robert V. Justice {1 10 1feed my full salary or | am on the street and this
case is ovebefore it even gets started”).

On April 24, 2015 Plaintiff filed his complaint (Dkt. 1) anBx ParteApplication for
Temporary Restraining Order and Issuance of Order to Show Cause Regastimm&y
Injunction (Dkt. 3. Plaintiff did not notify the Court of the Vexatious Litigantd@rentered in
the Southern Btrict of Californiaor comply withits terms prior to filing the complaint.

Plaintiff seekdeclaratory, injunctive, and monetary relief, includirdealaration that
thelevy relating tothe pre-2011 tax yeais “illegal, invalid, void and unenforceable,” Compl.

1 1, and amrderdirectingthe IRSto pay him a “tax refund for 2011 in the amount of

$159,487.00,” Compl. T darring the IRSfrom collecting any axes for 2011 and prior years

.. . because those years have been closed out and are no longer an issue due to estoppel,” Compl
1 3,requiringCDCR and IRSo return the amounts levied against his salary in 2015, Compl.

114-6, andrequiringCDCRto “immediately turnover” to the IRS the $57,840.00 in “unpaid

federal payroll taxes for 2011,” Compl8] Finally, Plaintiff seeks a temmoy, preliminary and
permanent injunction restraining Defendants “from collecting or attemptinglézicfrom

Plaintiff” or his employer “any part of the federal tax levy for $116,456.54 foyears 1999,

2001, and 2010, including the tax year of 2011 and any other previousatsxpsier to 2011.”

Compl. | 7; Dkt. 2 at 2-3.

On April 29, 2015, the Court denied Plaintifég partemotion for atemporary
restraining order SeeDkt. 4 (Opinion) Dkt. 3 (Order to Show CaugseThe Court explained that

Plaintiff had failed to satisfy the high standard dbtainingex parterelief, seeOpinionat 58,
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that he had failed to show that any of the relevant factors favored issuance obaatgmp
restraining ordersee idat 913, and that the Tax Anti-Injunction Act, 26 U.S.C. § 7421, appears
to bar the injunctive relief he seekgeOpinionat 811. The Courhonethelesgranted

Plaintiff’'s motion for an order to show cause why a preliminary injunction should et asgl
provided Plaintiff with an opportunity to further support his motion dsmorderedPlaintiff to

show cause why thaction should not be dismisskt failure to comply with the terms of the
Vexatious Litigant @der. SeeOpinion at 14; Order to Show Caumstel-2.2 Finally, the Court
directed Plaintiff to serve copies of the Court’s Order and Memorandum Opinidtantiff’'s
supplemental filing®n the defendantsSeeOpinion at 14; Order to Show Caueel-2.

On the same daghe Court entered a Minute Order sealing complain{Dkt. 1), theex
parte motion (Dkt. 2), and the Court’s Opinion (Dkt. HeeApril 29, 2015, Minute OrderThe
Court ordered the partiés meet and confer regarding the need to redact Plairitlffigs, see
April 29, 2015, Minute Order, which inclugeersonal identifier¢e.g., Social Security numbers,
dates of birth, and financial account numbers) subject to Federal Rule of CiwtiBre&.2(a)
and Local Civil Rule 5.4(f).TheUnited Statesias sincenotified the Court that ihas been
unablefully to complywith this order because Plaintiff refused to provide complete copads of
his filings, including hieex partemotionand the exhibits to his complaiseeDkt. 7at 2 Dkt. 8
at 2, andhat Plaintiff hashot yetproperlyserved the @mplainton defendantseeDkt. 8 at 1,
see alsdDkt. 9 at 3, 7. Accordingly, the Court granted thated States a brief extension of time
tofile its responsé¢o theCourt’'s order to show cause addectedPlaintiff to ensure thatall his

filings in this mattet are served in accordance witie Federal Rulesf Civil Procedure.See

2 The Court cautioned Plaintiff that Haslure to timelyrespond couldbe treated as a concession
that this action should be dismissegkeeOpinion at 14¢f. Fox v. Strickland837 F.2d 507 (D.C.
Cir. 1988).



May 21, 2015, Minute OrderThe Court further directe@laintiff henceforthto redact all filings
containing personal identifiersl., and to refile redacted versions of his previous filings
containing such informatiomg., whichPlaintiff has notyetdone.

In his response to the Court’s Order to Shaause, Plaintiftontendghat theVexatious
Litigant Orderis inapplicableo this action.SeeDkt. 5 at 4-5.He then argues that thieax Anti-
Injunction Act does ndbar injunctive reliebecaus€l) the IRS is “estopped” from raising
issues relating to prior tax yearsgeDkt. 5 at 3(citing a lettersent by the IRS Taxpaye
Advocate Service to Congressman Henry Waxman on May 22, 28d3kt. 2, Ex. B; Compl.
1 12),and alternatively(2) because the lewyxceeds 15% of his naxempt salary and therefore
violatesthe tax codeseeDkt. 5 at 3-4 (citing 26 U.S.C. 88 6331, 6334).

The United States responded June 3, 2015It urgesthe Court talismiss this action
due to Plaintiff's failure to comply with the Vexatious Litigantd®r. SeeDkt. 9 at 47. It also
argues that Plaintiff has failed sdoweitherthatthe TaxAnti-Injunction Act does not apply or
thatany of the relevant factors weigh in favor of injunctive relief.at 1415. The United
States contendbat (1) Plaintiff fails to allege dasis for estoppeid. at 11, (2) therelevant
statuory and regudtory provisionglo not limit thelRS levy to 15% of Plaintiff's norexempt
salary seeid. at 13; and(3) even if there wersomedoubtregarding thesize of the levyPlaintiff
cannot demonstratecartanty of success on the meri@srequired tcavoidthe Tax Anti
Injunction Act,id. at13. The United Statealsoindicates that it has not yet been served and
reserves the right toowe for dismissal on that basiSeeDkt. 9 at 3 n.1.

Defendant CDCR has yet to enter an appearantefite anythingin this action.
Plaintiff has not filed an affidavit proving service either DefendanseeFed. R. Civ. P. 4],
and thereis no indication that CDCR has received notice of Plaint#k$artemotionfor

injunctive reliefor the Court’s Order to Showase
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[I. DISCUSSION
There are two questions pending before the Cdarthe Plaintiff entitled to issuance of
a preliminary injunction, and, should thetian be dismissed for failure to comply with Vexation
Litigant Order? Because there is no basis to grantlaninary injunction whereraactionis
subject to dismissasee, e.g., Segelstrom v. CitibaBR14 U.S. Dist. LEXIS 163398, *44
(D.D.C. Nov. 21, 2014)Azam v. Distict of Columla Taxicab Comm’nd6 F. Supp. 3d 38, 52
(D.D.C. June 2, 2014Y)elverton v. Fox997 F. Supp. 2d 1, 4 n(B.D.C. 2013)the Courtwill

first address the Vexatious Litigant Order.

A. TheVexatiousLitigant Order

It is well-settled that “[a] court may dismiss a complaint filed by a vexatious litigant
[that violates] an injunctive order entered by another couRahtzler v. United States EEQC
810 F. Supp. 2d 312, 319 (D.D.C. 2011) (quofstigh v. United State4991 U.S. Dist. LEXIS
10508, *1 (S.D.N.Y. July 31, 1991 In Martin-Trigona v. United Stateg79 F.2d 72 (D.C. Cir.
1985)(per curiam) for examplethe Court of Appeals held that the United States District Court
for the District of Columbia perly denied the plaintiff “leave to file complaints because he
had failed to comply with the terms of [a vexatious litigant] injunction issued byrked
States District Court for the District of Connecticuld. at 73;see alsoMartin-Trigona v. Shaw
986 F.2d 1384, 1387 (11@ir. 1993)(concluding that “district court was within its authority in
dismissing” a suit for failure to comply with another jurisdiction’s filieg injunction, and
noting that the prdiling injunction had been enfoed by Yarious courts around the courifry
Here, as noted abovelaintiff failed to apprise the Court of the Vexatious Litigant Oetdgered
by the United States District Court for the Southern District of California ormplgowith its

terms priorto filing this action. Te Court, accordingly, ordered Plaintiff to show cause why this



suit should not be dismissed for failure to comply with the Vexatious Litigant O8d=Order
to Show Cause at 1-2.

Plaintiff's response makes only one argumehat the Vexatious Litigant Order is
inapplicable to this action because it is limited to “any new civil action concernimgifPa
mother’s state probate matter as indicated on lifE® @ page 10 of that injunctiGnSeeDKkt.

5 at 4. Tlatargumenis untenable. The very first paragraph of the Vexatidtiugant Order
declares, without qualification, that “Plaintiff enjoined from filinganynew civil actions in this
or anyotherfederal courpf the United States without first obtaining leavehaft court pursuant
to the terms of the injunction set forth at the conclusion of this Ord&xXatious Litigant Order
at 1-2 (emphases added). The injunction then affirms, again without qualificdi@riRobert
Volney Justice . .is enjoined from filinganynew civil actions in this oanyother federal court
of the United States without first obtaining leave of that coud.”at 10 (emphases added).
And the injunction requires that Plaintttttach a copy ofthe Vexatioud.itigant Order “tcany
new actions that he may file in any federal couttl’ (emphasis added). Although a separate
provision of the injunctiomars Plaintiff from filing suitagainst any state or federal judge,
officer or employee of the judiciary, oriypate person or entity for actions taken in the court of
their official duties in connection with [Plaintiff’s] prior litigation without leave of cduid,,
nothing in that provision limits the scope of the other provisions in the court’s order or
injunction. The injunction is clear in its command that Plaintiff seek leave of courel#iiog
“any” new civil action in “any” federal court.

Nor can Plaintiff reasonably claim that he misunderstood the scope of theoudexat
Litigant Order. Less than tw years agoPlaintiff filed a complaint in the United States District
Court for the Central District of Californthat—like a portion of the present case—sought a

refund for the alleged overpayment of Plaintiff's 2011 taxgseDr. RobertV. Justice vUnited
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States No. 13€v-08503, Dkt. 1 at 1-2 (C.D. Cal. Nov. 18, 2013). The district dautiat case
issued an Order to Show Cause why tttgoa should not be dismissed for failure to comply
with the Vexatious Litigant OrderSeelustice Dkt. 7, 2014 U.S. Dist. LEXIS 16817, *1-2
(C.D. Cal. Feb. 6, 2014)In response, Plaintiff argueeas he does herethat theVexatious
Litigant Order was Aarrowly drawn to apply only to any new litigation pertaining tostiage
probate mattet Dkt. 8 at 2 (C.D. Cal. Feb. 18, 2014h dunmistakable terms, the District Court
for the Central District of Californibdd that Plaintiff was “mistakeihand that “[t]he Vexatious
Litigant Orderclearly enjoins plaintiff from botlil) ‘[f]liling anynew civil actiors in [the
Southen District of California] oranyother federal court of the United States without first
obtaining leave of that court[,]’ and (2) ‘[f]liling any new civil actions in &xeral court against
any state ofederal judge, officer or employee of the judiciary, or private person or eotity f
actions taken in the court of their official duties in connection with Robert Volnégelagprior
litigation without leave of that federal Court.Dkt. 12 at 2 (C.D. Cal. Feb. 20, 2014)
(alterations and emphases imgaral). Although this Court is not bound by that decision, it
agreesntirely: the Vexatious Litigant Order “clearly” enjoins Plaintiff from filingyanew
claim—including a tax claim-in “any. . .federal court without first complying with the order.
Plaintiff is correct that panel othe Court of Appeals for the Ninth Circuit upheld the
Vexatious Litigant Order as “narrowly tailored to prevent infringemenhiw right of access to
the courts.”Seell4 Fed. Apjx at945. His suggestion that tpanelconcluded that the order
was “narrowly tailored” because it is limited to new civil suits related to Plaints#frsly
probate matter, however, is incorre¢tad the panel conditionéts decision upholding the
Vexatious Litigant Ordeon a modification of the plain terms of theler or on a narrowing
construction of the order, it would have said ¥éhatit actually said was that theder is

“narrowly tailored” sathat it does not infringe on the Plaintiff's “right of access to the courts.”
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Id. Read most naturally, tltkecision merely recognizedas this Court does as welkhat
nothing in theVexatious Litigant Order prevents Plaintifbrmn filing non-frivolousclaims in
federal court; it merelyeqguires that he follow specified procedures and obtain leave of court
before doing so.

Plaintiff argues thatinder the “mandate rule,” this Court is bound by his interpretation of
thedecision of the Court of Appeals for tNenth Gircuit. SeeDkt. 5 at 5-6. That contention is
both wrong and beside the point. It is incorrect that district courts are dggihexaid by the
decisions from courts of appeals from other circuise Northwest Forest Res. Council v.
Dombeck 107 F.3d 897, 900 (D.Cir. 1997). Plaintiff, howeverjs “barred from challengig
the terms of the [Southern District of Califorsianjunction [before this Catl] by the doctrine
of claim preclusion.”Martin-Trigona 779 F.2d at 73. Here, both tMlexatious LitiganOrder
and the Ninth Circuit decision upholdingat aderarebinding onPlaintiff, and theyequire that
he comply with the order before filing suit in any federal court.

To the extent Plaintiff is suggesting that the Vexatious Litigant Gilaleuld not apply in
this action, that argument also fails. First, anyesq fordissolution or modification of the
Vexatious LitigantOrdershould be broughieforethe court that entered theder. SeeMartin-
Trigona 779 F.2d at 73Plaintiff did, in fact, requeghat the United States District Court for the
Southern Dissict of California dissolve itsrder. See2007 U.S. Dist. LEXIS 69289. That court
denied the requedt. at *2, and the Ninth Circuit affirmed341 Fed. Apjx at 295. Plaintiff
should not be allowetb circunvent the court that issued the ortgraking this Court to
narrow the aderor decline to enforce.it

Second, Plaintiff does not cite any case tlmonstratinghat theVexatious Litigant
Order, in its present form, is inappropriate. @sdrict court that entered theder applied the

standard irbe Long v. Henesse®12 F.2d 1144 (9th Cir. 199Qyhich is almost identical to the
11



standard for entering a vexatious litigant order in ¢imsuit, seeln re Powel] 851 F.2d at 430-
434 In re Green 669 F.2d 779 (D.C. Cir. 1981) (per curiam). Indéael] ongrepeatedly cited
and relied upon precedent from thisddit. Like precedents from this CirculDe Longrequires
that a court (1) provide jaro selitigant with notice and an opportunity to oppose, 912 F.2d at
1147; (2) create amtlequate record for reviéwhat shows that the litigant’s activities ded
theleast. . . numerous or abusivad. at 1147-48; (3) make “substantive findings as to the
frivolous or harassing mare of the litigant’s actions,”id. at 1148 (quotindn re Powel| 851
F.2d at 43); and (4) narrowly tailor the order “to closely fit the specific vice entered,”id.
The district court applied this standard, and its decisias affirmed on appeabeell4 Fed.
App'x at945. Although the scope of the order is admittedly broad, the Court of Appeals for this
Circuit has entered at least one vexatious litigant avflsimilar scope See Urbanv. United
Nations 768 F.2d 1497, 1498 (D.C. Cir. 1985) (per cupi&emjoining seriapro selitigant
“from filing any civil action in this or any other fedal court of the United Statesthout first
obtaining leave of that court” and certifying that specified requirementstiean satisfied).
Plaintiff offers no reson why this Court should decline to enforce trden

Because Plaintiff has failed to show cause why he should be excused from nagmplyi
with the terms of the Vexatious Litigant Order, the Cooust considewhat remedy is
appropriate. Two competing considerations inform the Court’s decision. First, taestosg
policy in favor of affordingpro selitigants, like all litigants;free access to the federal coutts.
See Inre Powe)I851 F.2d at 434Yet, at the same time,Hé court has an obligation to protect
‘the orderly and expeditiosdministration of justic&, id. at 430 (quotingJrban, 768 F.2d at
1500), and to ensure that litigants are “notallowed to intentionally circumvent the spirit and
intent of an injunction barring futurdifigs by simply filing a new complaint ianother court or

jurisdiction,” Dantzler, 810 F. Supp. 2d at 31#¥ere, Plaintiff failed to bring the Vexatious
12



Litigant Order to the Court’s attention and sougheamartetemporary restraining order
without providing notice to either defendamlaintiff has also failed to comply with at least one
of this Court’s orders, which required him to refile redacted copies of documentscantai
personal identifiersseeMay 21, 2015, Minute Order, an@ has yet to provide any evidence to
indicate that he has complied with the Court’s order requiring that he sepleaalings on both
defendantssee id Finally, the Court notes that requiring compliance with the Vexatious
Litigant Order is not a mere formality. The Court, for example, needs to know whiath&affP
has previously sought to litigate the same issues presented in thisacalsthhe Court believes
that requiring that Plaintiff certify that his complaint is wgdbunded in fact and law, and that
he will comply with the federal and local rules of civil procedure, would be bealefici

On balance, the Court concludes that tttéoa should be dismissed for failure to comply
with the Vexatious Litigant Order, bthat, at this time, the dismissal should be without
prejudice. The Plaintiff isdmonished, however, that any furtfegtures to comply with the
orders of this Court or the Vexatious Litigant Order may result in the dismfssdliture action

with prgudice.

B. Preliminary Injunction
Having concluded that the@on should be dismissed, the Court need not address
whether Plaintiff has satisfied the four-factor test for issuance of impraty injunction. See

Winter v. Nat'l Re. Defense Council, InG55 U.S. 7, 20 (200&yescribing test) “The purpose

3 Although the Vexatious Litigant Order requires that Plaintiff certify that “tdraplaint raises
a new issue which has never been raised previously by him in either a seateral ¢ourt,”
Vexatious Litigant Ordeat 11 Plaintiff might wellbe entitled to pursua claim previously
raisedif the prior litigation did not result in a preclusive judgment or order. The question of the
preclusive effect of any prior litigation, however, would need to be addressedcontiest of
the relevant circumstances set forth in the required certification andedl raisthe parties’
briefs on the issue.
13



of a preliminary injunction is merely to preserve the relative positions ofattiep until a trial
on the merits can be heldUniv. of Tex. v. Camenisch51 U.S. 390, 395 (1981). In the
absege of a pending claim for relief, there is no basis for the Court to issue ardesigmed to
maintain the status quo vidnthe merits of the dispute aresolved.Cf. Venezia vRobinson16
F.3d 209, 211 (7th Cir. 1994)A“preliminary injunctioncannot surwe the dismissal of a
complaint.”). Accordingly, Plaintiff's motion for a preliminary injunction must denied as
moot. See, e.g Segelstrom2014 U.S. Dist. LEXIS 163398 at *4Azam 46 F. Supp. 3d at 52.

The Court notes, however, thaieemf it were to reach the merits of Plaintiff's motion for
a preliminary injunction, it would conclude that Plaintiff has failed to carrptiden. In
denying Plaintiff’'s motion for a temporary restraining oréeeOpinion at 14, the Court
concludedhat Plaintiff had failed tsatisfyany of the four factors for issuanoéa temporary
restraining order or preliminary injuncti@mdhad alsdailed to satisfy the “judicial exception”
to the Tax Antiinjunction Act, 26 U.S.C. 8§ 742%eeOpinion at 8-13. The Court nonetheless
granted “Plaintiff an opportunity to make a further showing of entitlement tormtelief.”
Opinion at 14.

Plaintiff's response, with one exception, adds nothing to his prior filings. He says
nothing further about irreparable injury, the balance of harms, or the public intere$te
simply repeats his contention, which the Court previously rejected, that the €&k®pped from
seeking payment for tax deficiencies for tax years 1999, 2001, and 2010 becauseraha lette
sent to Congressman Waxman in May 2013 addresgigdPlaintiff's 2011 tax returmvas
“‘deemed frivolous SeeDkt. 5 at 2-3see alsdpinion at 9-11.

The one new argument that Plaintiff maketh the IRS levy at issue in this case
illegal because it exceeds 15%R3intiff's nonexempt salarySeeDkt. 5 at 3. That contention

is based on 26 U.S.C. § 6331(h), which authorizes the IRS to impose a “[c]ontinuing levy on
14



certain payments,” but adds that “such continuous levy shall attach to up to 15 percgnt of an
specified payment due to the taxpaye28 U.S.C. § 6331(h)(2). Plaintiff ignores, however, 26
U.S.C. 88 633(), which authorize the IRS to collect unpaid taxes “by levy upon all property
and rights to property (except such property as is exempt under section 6334) betwfthmg t
taxpayer];* and 26 U.S.C. § 6331(e), which provides tlighé effect of a levy on salary or
wages. . . shall be continuous fmothe date such levy is first made until such levy is relkas
....” The guestion, then, is whether the IRS is entitled toRaintiff's salaryon a continuous
basisunder sections 6331(ahd (e)independent chny aithority orlimitations contained in
section 6331(h).

The IRS points to precedent supporting the conclusion that section 6331(h) dioa# not
theauthority otherwise granted to the IRSlevy, but rather “expand]she rights of the IRS to
levy amounts previously exempt from levy.Hines v. United State§58 F. Supp. 2d 139, 146-
47 (D.D.C. 2009]citation omitted).Plaintiff neither addresses these decisions nor cites any
authorityto support his reading of the tax code. In any event, the Court need notwleettier
section 6331(h) migharguablylimit the IRS’ authority to ley under sections 6331(a) and (e),
because to obtain an atsix injunction, the Plaintiff must demonstrate thathas a “céainty of
success on the meritdBob Jones Univ. v. Simpa6l U.S. 725, 737 (1974), aRthintiff does
not come close to meetinigatdemanding testindeed the Court of Appeals for the Seventh
Circuit recently rejected an argument much like the one Plaintiff raises SesBowers v.

United States498 F. App’x 623, 627 (7th Cir. 2012) (unpublished order). The plamntifat

4 Section 6334 specifies a “[m]inimum exemption for wages, salary, and other ifc®éne
U.S.C. 88 6334(a)(9)The “exempt amount” is based a proportionate amount of the “sum of
() the standard deduction, aij the aggregate amount of the deductions for personal
exemptions allowed the taxpayer under [26 U.S.C. § 151] in the taxable year in whichsguch le
occurs.” 26 U.S.C. 8§88 6334(d)(2).
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casesought to enjoin a levy on his Social Security benefits, which he argued violated the 15%
cap in section 6331(hBowers 498 F. App’xat 65. The Court of Appeals for the Seventh
Circuit concluded that injunctive religfas barred by the Taknti-Injunction Act, explaining
that“[s]uccess is not ‘certairbecause at least four federal district courts (beyond the one in this
case) have already ruled that the 15% cap@&831(h) does not diminish the IRS’ power to levy
100% of assets under 6338L” Bowers 498 F. App’x at 627.

This Court agreethat, in these circumstances,icess is not certaiand thus concludes
that,if it were necessary to reach the merits of Plaintiff's motion for a prelimingrgction, it
would deny the motion.

[11. CONCLUSION

As discussed abovPJaintiff hasfailed to show cause why thistaon should not be
dismissed for lack of compliance with the Vexatiditgyant Order enteretly the United States
District Court for theSauthern District of California.

Theactionis, accordinglyDISMISSED WITHOUT PREJUDICE.

It is further ordered that Plaintiff's motion for a preliminary injunctioDENIED AS
MOOT.

An appropriate Order accompanies this Memorandum Opinion.

/s/ Randolphdoss
RANDOLPH D. MOSS
United States District Judge

Date: June 16, 2015
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