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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIAN DAVID FILLMORE,

Plaintiff,
V. Civil Action No. 15-661 (JEB)

AT&T MOBILITY SERVICESLLC;
CWA LOCAL 2336,

Defendants.

MEMORANDUM OPINON

Pro se Plaintiff Brian David Fillmore worked for Defendant AT&T Mobility Services
LLC for nearly three years between early 2011 and his termination in28ddly He hadiled
suit against both AT&T and his union, CWA Local 2336, assesgaparate claiswof age
discriminationagainst eachAlthough AT&T has not yet been servélge unionnow moves to
dismissthe Complaint with prejudicearguing that Plaintiff has failed to state a claipon
which relief may be grantedAgreeing that his allegatioragpinst the uniorare insufficient, the
Court will grant the Motionbut dismisghat Defendantvithout prejudice.

l. Background

The Court, as it mush a case brought bypro se plaintiff, considerghe facts as alleged

in both the Complaint and Plaintiff’s Opposition to Defendant’s Motion to Disn8sgBrown

v. Whole Foods, 789 F.3d 146, 152 (D.C. Cir. 2015) (court should consider “the facts alleged in
all of [a pro se plaintiff's] pleadingdwhen evaluatinga defendant’s motion to dismiss).
According to the former, Fillmoreegan working for AT&T as a Sales Support Representative

(SSR) on January 16, 20Xnd wagpromoted to Financial Service Representative (R&R)
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months later SeeCompl. at 2.He initially worked at thAT&T store at Potomac Yards in
Alexandria, Virginia but transferred in March 2012 to the oné¢h@Chinatown section of
Washingtonwhere he serveds that location’s FSRSeeid. In May 2013, Plaintiff's supervisor
— the Chinatown store manager — mandated that he attend counseling due to his inability to
complete required job responsibilitiesiamely an accurate count of phones and other store
inventory. Seeid. at 3;see als&€CFNo. 1 at 10 (Letter from NickolaBarker) The document
notifying Plaintiff of the required counseling stated that failure to imphasgob performance
could result in further disciplinary procedures “up to and including dismisBaltker Letter at
ECFp. 11. In August 201AT&T informed its employees that all FSR positions and some SSR
positions would be eliminated in January 205&eCompl.at 3 On September 13, 201Be
union notified affected employees that they would be allowed to apply for open positiloims wi
AT&T and that employees facing active disciplinary procedures would be treatédtiay had
clean discipline records.Id.; seeECFNo. 1 at 7 {Local 2336Letter).

Fillmore took short-term disability leave from his job between August 25, 2013, and
October 1, 2013SeeCompl. at 4. Upometurning he was agaiaskedto conduct an inventory
count of available phones and reported over three hundred missing, whereupon he was removed
from inventoryeounting responsibilitiesld. On November 12, 2013, he “infoed[union]
Executive VP Terrence Richardsdinat a job applicant from outside the Compaag been
hired as an SSR at the Chinatown stehde Plaintiff was “in jeopardy of being laid off 1d.
Fillmore was suspended without pay on November 15, 2013, and subsequently “went to see
Terrence & filed a grievance Seeid. The exacsubstance of Plaintiff's grievance against
AT&T is unclearandcould concern the hiring of an outside applicant for the available SSR

position,Plaintiff’'s suspension without pay, both incidents, or something entirely different.



Although the Complaint never explicitly mentions thatwassubsequently terminated, Fillmore
attaches a document fraime D.C. Department of Employment Servicehich is datedanuary
23, 2014 andstateghat AT&T fired him “due to investigation for ‘fraudulently altering phone
counts.” ECFNo.1 at 12(D.C. DOES Determination by Claims Examiner).

The Complaint alleges two separate counts of age discrimination, one agairBAl&
one againstocal 2336. The sole factual basis for the latter is unrelated to dischiaugfead,
Fillmore alleges that when he was suspended without pay, he “went to seec&&rfiled a
grievance. Terrence had a duty to act and chose not to.” Compl. at 4. Notthegis alleged,
andonly in his Opposition dave find out Plaintiff's age- 48. SeeOpp. & 7. The union now
moves to dismiss.

. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an adtere &
complaintfails “to state a claim upon which relief can be granted.” In evaluating Defesadan
Motion to Dismiss, the Court must “treat the complaint's factual allegations as traed must
grant plaintiff ‘the benefit of all inferences that can be derived from the &leged.” Sparrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States617 F.2d 605, 608 (D.C. Cir. 1979)) (citation omittege als@dJerome Stevens Pharms.,

Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005). The nqtieading rules are “not meant to

impose a great burden upon a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005),

andhe must thube given every favorable inference that may be drawn from the allegations of

fact. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 584 (2007).

Although “detailed factual allegations” are not necessary to withstantedlR({l)(6)

motion, id.at 555, “a complaint must contain sufficient factual matter, accepted as truatdo ‘s

a claimto relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
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(quoting_ Twombly, 550 U.S. at 570). Plaintiff must put forth “factual content that atlmvs
court to draw the reasonable inference that the defendant is liabie fmisconduct alleged.”
Id. The Court need not accept as true “a legal conclusion couched as a factual aJfegatian

inference unsupported by the facts set forth in the Complaint. Trudeau v. Fed. Trad®nComm

456 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)

(internal quotation marks omitted)). For a plaintiff to survive a 12(b)(6) motion even if
“recovery is very remote and unlikelyyioreoverthe facts alleged in the complaint “must be

enough to raise Aght to relief above the speculative levellivombly, 550 U.S. at 555-56

(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

In evaluating the sufficiency of Plaintiff's Complaint under Rule 12(b)(6), ihatGnay
consider “the facts alleged in thengplaint, any documents either attached to or incorporated in
the complaint and matters of which [the court] may take judicial notiEgrial Emp’t

Opportunity Comm’n v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997).

Finally, the @urt recognizes thairo se parties deserve a significant amount of leeway in their

pleadings.See, e.g.Richardson v. United States, 193 F.3d 545, 548 (D.C. Cir. 19008\rts

must constru@ro sefilings liberally.”). The Court, accordingly, will affordi&ntiff “the benefit

of the doubt and may ignore some technical shortcomings of [his] filings.” Voinche v. FBI, 412

F. Supp. 2d 60, 70 (D.D.C. 2006).

1.  Analysis

Althoughnever expresslynentioned in the Complaint, Plaintdppears to base his claim
againsthe unionon the Age Discrimination in Employment A@9 U.S.C. § 621t seg. In
addition to proscribing certain discriminat@gtstaken by aremployer see§ 623(a), the ADEA
prohibits “labor organization[§from discriminating against their memberSee§ 623(c) (It

shall be unlawful for a labor organization—(1) to exclude or to expel from its mehieor
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otherwise to discriminate againany individual because of his age.”) (emphasis agded)

Younger v. D.C. Pub. Sch., 60 F. Supp. 3d 130, 141 (D.D.C. 2014). To make out an ADEA

claim against his union, a plaintiff must allege thtae“union breached its duty of fair
representation and that its actions were motivated by discriminatory aniMaityre v.

Longwood CentSchool Dist, 380 FedApp'x. 44, 49 (2d Cir. 201Q)see alsdsallop-Liverpool

v. 1199 SEIU United Healthcare Workdétast No. 14-2879, 2014 WL 3897588, at *2

(E.D.N.Y. August 8, 2014(applying same test &dcintyre in dismissingpro se plaintiff's claim
that her labor union had violated ADE#Adeclining to file grievance on her behalfAlthough a
plaintiff is not required to expressly state that the discriminatory actiorestalkerbecause of
his race, he must at a minimum present facts from whi¢msarence of discrimination” may

be drawn.Czekalski v. Peter€t75 F.3d 360, 364 (D.C. Cir. 2007) (addressing pleading

stardards under Title VII) (quotatiomarksand citation omitted)
In this case, the only fact Plaintiff alleges to support his cigitinat Terrence
Richardson, the union official, “had a duty to act and chose not to.” Compl. at 4. Even if such a
cursory allegationvas sufficient to establishbreach of fair representation, Plaintiff never
claimsthat Richardson’s decision was inyawvay related tdiis age. As there is thus no
allegation of discriminatory animuseeMcintyre, 380 Fed. Appx. at 49, nor facts from which
such an inference may deawn seeCzekalskj 475 F.3d at 364 laintiff cannot sustain his
claim of ADEA discrimination against the union.

V. Conclusion

While agediscrimination claims should be construed liberally at the matatismiss

stage, se8paeth v. Georgetown Univ., 839 F. Supp. 2d 57, 62 (D.D.C. 2014), the Court cannot

“create something out ofothing.” Jianging Wu v. Special Counsel, Inc., 54 F. Supp. 3d 48, 56

(D.D.C. 2014).1t will thusdismiss Plaintiff'ssuitagainstthe union. “The standard for
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dismissing a complaint with prejudice is higBélizan v. Hershon, 434 F.3d 579, 583 (D.@. C

2006), however, and “dismissal with prejudice is warranted only when a trial courhoheter
that the allegation of other facts consistent with the challenged pleading coplusaitly cure

the deficiency.” Firestone v. Firestone, 76 F.3d 1205, 1209 (D.C. Cir. 1996) (quotation marks

and citation omitted Since the Court cannot determineit will dismissthe union without
prejudice. A contemporaneousr@er shall so state.
Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: October 22, 2015




