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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC,,

Plaintiff,
V. Civil Action No. 15-687 (JEB)

UNITED STATESDEPARTMENT OF
STATE,

Defendant.

MEMORANDUM OPINION

Thisis yet another case spoff from the emaelstrom swirling arounHillary Clinton’s
use of a privatserverduring her time as Secretary of Stafd issuehere isthesufficiencyof
the State Departmentiesponse to a Freedom of Information Act reqbgd®laintiff Judicial
Watchthat sought records pertaining to the production of certain Clertails. Judicial Watch
contends that Defendant improperly withheld, in whole or in pagu8documents under
Exemption Sof FOIA. After reviewingtheserecordsin camera, the Courtdisagrees As such, it
will grantthe State DepartmeéatMotion for Partial Summary Judgmeas to thi=OIA request
l. Background

A cursory summaris all that is needed tee upthe narronissuenowat play On Mard
6, 2015, Plaintiff submitteBOIA requesF-2015-05048 to Defendant, seekoegtain records
either relating to “the production of 55,000 emails by former Secretartatd Billary Clinton”
or containingcommunications between State Departnenployees an@linton (or her

associatesabout emails she sent from natate.gov” email addresses. I8€F No. 25
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(Declaration of Eric Stein), 4. In other words, the documents sought were not the emails
themselves, but rather discussions alleeitemails.

WhenStatefailed to espond to this requesithin certain statutoryime limits, Judicial
Watch filedthis actionto, inter alia, compel disclosure of the recordSeeECF No. 1
(Complaint) Defendantsubsequently turned over 87 documents in full, but partially or wholly
withheld another 153 under various FOIA exemptioBseStein Decl, 11 10-13.

The parties thenrossmovedfor partialsummary judgmerdsto the sufficiency of this
determinationultimatelydisputing onlywhetherthe Departmenhadproperly withheld 30
records under Exemption 5SeeECF No. 25 (Motion); ECF No. 31 (Cross-Motion). To aid in
resolving that question, on January 24, 206&Court ordered Defendant to prodube records
for in camera review. SeeMinute Orcer ofJan.24, 2017. Havingow completed that
evaluationthe Court is primed to resolve the partig€sentdispute.
II. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.
56(a). A genuine issue of material fact is one that would changeittb@me of the litigation.

SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986) (“Only disputes over facts that

might affect the outcome of the suit under the governing law will properly preitiadmtry of
summary judgment.”). In the event of conflicting evidence on a material issu@otineis to
construe the conflicting evidence in the light most favorable to the non-moving Sasty.

Sample v. Bureau of Prisons, 466 F.3d 1086, 1087 (D.C. Cir. 2006). Factual assertions in the

moving party’s affidavits or declarations may be accepted as true unless the@paoty



submits his own affidavits, declarations, or documentary evidence to the coieaiw. Kelly,
963 F.2d 453, 456-57 (D.C. Cir. 1992).
“FOIA cases typically and appropeét are decided on motions for summary judgnient.

Defenders of Wildlife vBorder Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009); Bigwood v. U.S.

Agency for Intl Dev., 484 F. Supp. 2d 68, 73 (D.D.C. 2007). In FOIA caesagency bears

the ultimate burdn of proof. SeeDep’t of Justicev. Tax Analysts, 492 U.S. 136, 142 n.3 (1989)

(citations omitted) The Court may grant summary judgment based solely on information
provided in an agency’s affidavits or declarations when tdegcribethe documents and the
justifications for nondisclosure with reasonably specific detail, demoashrat the information
withheld logically falls within the claimed exemption, and are not controvertedthmr contrary

evidence in the record nor by eviderof agency bad faith.Military Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 1981%uch affidavits or declarations are “accordgaresumption
of good faith, which cannot be rebutted by ‘purely speculative claims about thkenegiand

discoverability of other documents.3afeCardServs., Inc. VSEC 926 F.2d 1197, 1200 (D.C.

Cir. 1991) (quoting Groun8aucer Watch, Inc. ¥CIA, 692 F.2d 770, 771 (D.C. Cir. 1981)).

[11.  Analysis
Congress enacted FOIA in order “to pierce the veil of administrative secréty apen

agency action to the light of public scrutiny.” Dep’t of the Air Force v. Rose, 425 U.S. 352, 361

(1976) (citation omitted). “The basic purpose of FOIA is to ensure an informeeheitj vital to
the functioning of a democratic society, needed to check against corruption and teehold t

governors accountable to the governed.” John Doe Agency v. John Doe Corp., 493 U.S. 146,

152 (1989) (citation omitted). The statute thus provides that “each agency, upon a&sy fiequ

records with (i) reasonably describes such records and (ii) is made in accordance with



published rules . . . shall make the records promptly available to any person.” 5 U.S.C. §
552(a)(3)(A). Consistent with this mandate, federal courts have jurisdiction taloede
production of records that an agency improperly withhofiseid. 8 552(a)(4)(B);_Dep't of

Justice vReporters Comm. for Freedom of the Press, 489 U.S. 749, 754-55 (1989). In making

this determination, the court “figdll times. . .must bear in mind that FOIA mandates a ‘strong

presumption in favor of disclosure.” Nat'| Ass’n of Home Builders v. Norton, 309 F.3d 26, 32

(D.C. Cir. 2002) (quoting Dep't of State v. Ray, 502 U.S. 164, 173 (1991)).

Judicial Watchseekghe releas@ere of 30record that the State Departmewntthheld in
whole or in part under Exemptiondd FOIA. This exemptiorfrom the statutés disclosure
requirements allows an agency to withhider-agency or intra-agency memorandums or
letters that would not bavailable by law to a party other than an agency in litigation with the
agency.” 5 U.S.C. 8§ 552(b)(5).nderExemption 5the agencynaythus refuse to turn over

“documents[] normally privileged in the civil discovery context.” NLRB v. SeRoebuck &

Co.,421 U.S. 132, 149 (1975). Although this exemption caaarsral privileges, the one

focus here is thdeliberativeprocesgrivilege Thisprivilegeshields internal agency “advisory

opinions, recommendations and deliberatidnsin releasan order to “protect| the decision

making pocesses of government agenciell! at 150 (quotation marks acdations omitted)
While Judicial Watch conceddsatthis privilege appears to exempie materialit seeks

it neverthelessvokesthe narrowgovernment-misconduct exceptionan attempto overcome

thatprivilegefor these recordsNat’l Whistleblower Ctr. v. Dep’t of Health & Human Servs.,

903 F. Supp. 2d 59, 689 (D.D.C. 2012) (explainingxtremegovernment misconduct may

override delibeative-procesgrivilegein FOIA context);see alsdn re Sealed Casé21 F.3d

729, 738 (D.CCir. 1997) (“[W]here there is reason to believe the documents sought may shed



light on government misconduct, the privilege is routinely denied [inF@# casef on the
grounds that shielding internal government deliberations in this context does ndhserve
public’s interest in honest, effective government.”) (quotation marks andnogaimitted).In
the FOIA context, this requires the party seekingdoerdsto “provide an adequate basis for
believing that [the material withhdldiould shed light upon government miscondudilat’l

Whistleblower 903 F. Supp. 2d at 67 (quoting Judicial Watch of Florida, Inc. v. Dep'’t of Justice,

102 F. Supp. 2d 6, 15 (D.D.C. 20pGee alsdCM Reqistry, LLC v. Degt of Commerce538

F. Supp. 2d 130, 133 (D.D.C. 2008) (noting courts have applied this exception under FOIA in
circumstances of extreng@vernment wrongdoing). A document sheds light on misconduct
when it ‘reflectsanygovernmerdl impropriety,”but not when it merely reflects a “part of the

legitimate government process intended to be protected by Exemptidiasl Whistleblower

903 F. Supp. 2d at g8itation omitted).Indeed, thidimit on the excepbn is necessary to
assure that does noswallow thedeliberativeprocessule. ICM Reqistry 538 F. Supp. 2d at
133. The public continues, after all, to have a clear interest in presdrgisgdce necessary for
government actors to engage in the type of honest and appropriate delibénatigpneserve
effective governance, evevhen they cocernpast misconduct.

Judicial Watchheverthelessontendgshatthe exception operaté®re because thiecords
would purportedlylluminatethe Department’s complicity i€linton’s misuse of a private server
or, alternativelyexposdaterdiscussion®y State employees “to create misinformation to
minimize the public’s perceptiorof thatconduct. SeeCrossMot. at 3. The latter, so the
argument goes, woultbnstituteanimproper purpose that could aloam@ount tosufficient
government malfeasanc&eelCM Reqistry 538 F. Supp. 2dt 134 (implying indicta that

“nefarious purpose” might weant application of governmentisconduct exception).



After reviewing the 3@ecordsn camera, the Court finds no support f®laintiff's
position. Even assmingthat theconduct hypothesizdaly Judicial Watclwouldrise to the level
required forthe narrowgovernment-misconduct exception, the records show no suchSass.

Walker v. City of New York, No. 98-467, 1998 WL 391935, at *1 (S.D.N.Y. July 13, 1998)

(concluding upon review of documert&t governmeninisconduct exception did not apply as
theycontained no indication of alleged wrongdointyJore specifically, thenaterial withheld
doesnot provide insight int&€linton’smisuse of the private serveamnor does itrevealany
purported Departmemomplicity in that acbr effort to downplay her conduetfter the fact.

Instead, a Defendanindicates, theseecordsappear taconsist of ordinary discussions
aboutlegitimate policyends. For example, the bulk is made up ofait letterfrom a Deputy
Assistant Secretarny the National Archives and Records Administrati@eeECF No. 38
(Secondvaughnindex),Categoryl. This letter provides a general respciosthe latter
agencys inquiry into he StatdDepartmeris management of recora@dgter news of Clinton’s
private servebroke. Id. It contairs run-of-the-mill track changesed-line edis, and innocuous
comment bubbles suggesting revisions to the precision tdrtgpaageby several employees
None of these editsffersinsight intoanypotential governmenmhalfeasance State moreover,
already turned over the finalized version of this letter to Plaintiff as pag w#sponse to this
FOIA requestseeECF No. 33Reply), Exh. 2, and the draft appearssteedno further light on
theDepatment’s actions

Another large chunk of the contested withholdings afterf repetitive portions of short
emails exchangedetweervariousState Departmemmployees SeeSecondvaughnindex,
Category2. Many of theseedactedsnippets discuss the potential pointohtact forresponses

to a draft letter that the agency sent out to former Secretaries ofdSitaq@ire about their email



use duringhteir service Othes discussoutineadministrative tasks rekd to thasameetter,
includinganexchangeverwho amongseveral records officialshould sign théetterunder
Department protocols. hEseredacted sentencasewell within the realm of appropriate and
ressonableadiscissions that might be expected of government aficattempting to faithfully
fulfill their statutory obligations.

A third categoryof partially redacte@mailscontains conversatigietweerState
employees about potential steps that the agency stakdth responding to publicevelations
about Clinton’s use of theerver. SeeSecond Vaughn Indeategory3-6. Some of these
emailssimply forwardnews articles abouhis topicandcontain no additional information about
anyDepartment complicity in theerver’'s use As State points out, this lack of informatign
not surprising given thatll of the records at issue in this FOIA request plagé Clinton’s time
as Secretargnd thus her use of the serv&eeReplyat 5. Nor do any of these redacted emails
contain hints of any nefarious governmaation ormotive inresponding to that conduct. One,
in fact, largely consists of a draft webpage link for the pubklease of Clinton’s emailsSee
Secondvaughnindex,Categorys. While others do discuss the scope and methodology of
State’s efforts to recapture ematlse communicationagain appeato be well within the realm
of legitimate policy endsThese records, in other words, demonstrate timy State empl@es
were adlely offering various opinions as they worked to ensbhatthe agency appropriately
responded to the news swirling around Clinton’s emails.

The final document withéid in full by State containdraft talkingpointsprepared by a
Departmat attorney for a discussion with Congress regarding the product©@imadin emails
to the Select Committee on Bengha3eeSecondvaughnindex,Category7. Althoughthis

document contains the general fact that Clinton provided somads to the Departmetitat it



was working to turn oveiit provides no insight into any governmeamplicity in heruse of the
privateserver. The talking points, moreover, do not indicate an effort to downplay that conduct.
The Court, therefore, concludes that Judicial Watch has not provided a sufficisrtbbasi
believe that the information withhehy the State Departmewuld shed light oany
government misconduct. Because the documents do not contain such mateziad, dls®
nothing that could be reasonably segregated and turned over to Plaintiff under this exception.
Seeb U.S.C. § 55) (requiring agencies to release “[a]ny reasonably segregable portion” of
responsive records “after deletion of the portions wiie exempt under [FOIA]")The
Department, in fact, segregatedividual sentences in most of the records faigt explained
how all the withheld information fell within the deliberatipeocess privilege SeeStein Decl.,
1 53. The Court confirm$at these representations aoeurate upon its own review as well.
IV.  Conclusion
For the reasons explained above, the Court concludes that the State Departmenitbas met
burden to demonstrate that it properly withheld in whole or in pase8@doaments under
Exemption 5’s deliberative-process privilegethus need not address the othevilegescited
to justify these withholdingsA contemporaneous Ordetll issuegranting Defendant’s Motion

for Partial Summary Judgment and denying Pldist@rossMotion for the same.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: February 21, 2017




