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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
Plaintiff,

V. Case No. 15-cv-00692 (APM)

U.S. DEPARTMENT OF STATE,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

This case concerns a Freedom of Information Act (“FO&Questor former Secretary
of State HillaryClinton's e-mails related to the September 11, 2012, attack on the U.S. consulate
in Benghazi, Libya.Although this mattebegan with much fanfaréhe only remaining dispute
whether Defendant Department d$tate (“State”) conducted an adequatearchfor records
responsive to Plaintiffudicial Watch, Inc.’$=OIA request BecauseSecretary Clintorused a
personal email serverfor work-related communications, PlaintéfrequestcausedState to look
beyondits own e-mail serversfor responsive records. State searched tbsternalsources
(1) acache of approximately 30,000-naails turned overto State by SecretaryClinton;
(2) documentgproduceddy threeof hertop aides—Huma Abedin, former Deputy Chief of Staff;
Cheryl Mills, former Chief of Staff; and Jacob Sullivan, forrérector of Policy Planningand
(3) the collectionof e-mails recovered by the Federal Bureau of InvestigdtiéBl”) during its
investigation ofSecretary Clintos use of a personatmail server Plaintiff asserts that State’s

search was deficient in two respectrst, Plaintiffcontends that State should haearchedhe
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official “state.gov’e-mail accounts oAbedin, Mills, and Sullivario identify responsiveecords
Second, Plaintiffnaintains that Stataisowas required to sear@imailsthat the FBIdiscovered
in the fall of 2016 during an unrelated investigatid®bedin’s husbandinthony Weiner State,
for its part,defends the adequacy of its seaxand rejects Plaintiff's assertidhat additional
searches are likely tanearth moreesponsivee-mails
This matter is before the court on the part@s'ssmotions for summary judgmenilhe
courtfinds thatState’s searctvasinadequatensofarasit did not searchhe official state.gowe-
mailaccounts oSecretary Clintos threeaides, and mlersState to conductsupplementadearch
of those accants. With respect to the-mails more recently discovered by the FBtate has
agreed to search those records in another case pending in this Distrefgrehéne courtwill
deferits ruling as to Plaintiff's second challenge ur@tlate’ssearch of those records is complete
Accordingly, the court grants the parties’ motions in part and ddrees in part.
. BACKGROUND
On March 4 2015, Plaintiff Judicial Watch submitted a FOIA request to Ssateking:
Any and alle-mails of former Secrary of State Hillary Rodham
Secretary Clintonconcerning, regarding, or relating to the
Eiist:mber 11, 2012 attack on the U.S. Consulate in Benghazi,

The timeframe for this request is September 11, 2012 to January 31,
2013.

Def.’s Mot. for Summ. J.ECF No. 40 [hereinafter Def.'s MotDef.’s Stmt. of Magrial Facts,
ECF No. 403 [hereinafter Def.’s Stmt.],  Bl.’s CrossMot. for Summ. J., ECF No. 43t 16-

23 [hereinafteiPl.’s Resp.], T £ Plaintiff sought the documents as part of its investigatitm in

! Plaintiffs CrossMotion for Summary Judgment contains three documents: its Gtatisn for Summary
Judgment, its Response to Defendant’s Statement of Material Bad its Statement of Material Facts. The court
cites each document individually.



the Benghazi attack and the federal governmenitdic response Pl.’s CrossMot. for Summ. J.,
ECF No. 43, at 2331 [hereinafter Pl’s Stmt.]] 5.2 After State did not respond to Plaffit
request within the statutorisnandated period, Plaintiff filed this actiorCompl., ECF Nol.
Thereafterthe parties agreed soschedule by which State would produce the requestedila
Joint Status Reporduly 15, 2015, ECF No. 10

Secretary Clintos use ofa personak-mail serverto send and receive worklated
communicationpreventedrecovery ofthe requested materidiom State’sown servers. State
instead searchethree sets ofecordsthat it received from other sources. First, it searched
collection ofapproximately 30,008-mails Secretary Clintoprovided toStatein December 2014
in response to its request for any federal records that she had in lesspos®ef.’s Stmt. § 20—
21; Pl’s Resp. 11 2&1;SteinDecl. 1 14 & n.2 This search yielded 342 responsive documents,
of which State releaseti25in full and217in partto Plaintiff. Def.’s Stmt.{{ 27, 2930, Pl.’s
Resp. 11 27, 280. Second, State searchédcuments it received from thred Secretary
Clinton's top aides Huma Abedin former Deputy Chief of StaffChewl Mills, former Chief of
Staff; and Jacob Sullivarformer Director of Policy PlanningDef.’s Stmt. | 7, 22 PIl.’s Resp.
197 22 Stein Decl. 14 & nn.-&. State had asked theselividuals to turn over ang-mails or
other recordsconcerning official government business sent or received on a personalil
account while serving in their official capacities with Staef.’s Mot., Decl. of Eric F. Stein,
ECF No. 404 [hereinafter Stein Decl.]{ 14 m. 3-5. This search yielded onadditional

responsive document, whi@tatereleased in partDef.’s Stmt. I 32; Pl.’s Resp.3R. Third,

2 0n March 9, 2015, Plaintiff submitted a second FOIA request to Sestiing all communications between State
officials, officers, or employees and members of Congress andessianal staff related to the use of rstate.gov
e-mail addresses by Secretaryn@n from “June 1, 2014 to the present.” Answer, ECF No. 6, Ex. 2,NdCB2.
Plaintiff does not challenge State’s response to that regeeBt.’s CrossMot. for Summ. J., ECF No. 43 [hereinafter
Pl.’s Mot], at5 n.1, so the court grants Defamiis Motion for Summary Judgment with respect to that request.
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State searched the collectioneahailsthat the FBIrecoverediuringits investigatiorof Secretary
Clinton’s use of a personatmail server Def.’s Stmt. | 3334; Pl.’'s Resp. 1Y 334, Second
Stein Decl. 1%—6 This search yielded thregdditional responsive documents, whiShate
released in part. Def.’s Stmf 9, 36; Pl.’s Resp. 11 9, 36.total State provided 348 documents
to Plaintiff, producingl25 in full and 223n part. Def.’s Stmt. {127, 29-30, 32, 36 Pl.’'s Resp.
11 27, 2930, 32, 36
[11. LEGAL STANDARD

Most FOIA cases are appropriately resolved on motions for sumnagment. Brayton
v. Office of the U.S. Trade Rep41 F.3d 521, 527 (D.C. Cir. 2011A.court must grand motion
for summary judgment “if the movant shows that there is no genuipatdigs to any material
fact and the movant is entitled to judgment as a matter of |&ed. R. Civ. P. 56(a)A dispute
is “genuine” only if a reasonable fafibhder could find for the nonmoving party, and a fact is
“material” only if it is capable of affecting the outcome of litigatiohnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 2481986). “Unlike the review of other agency action that must be upheld if
supported by substantialidence and not arbitrary or capricious, the FOIA expressly places the
burden ‘on the agency to sustain its action’ and directs the tsbrcts to'determine the matter
de novo.” U.S. Dep’t of Justice v. Reporters Comm. for Freedothefress 489 U.S. 749, 755

(1989) (quoting 5 U.S.C. § 552(a)(4)(B)).

3 Statemoves forsummary judgment as to its withholdings. With one exception, Pladfitifhot contesthose
withholdingsand therefore the court grants summary judgmemtfavor of Stag¢ on those mattersAs to the one
exception, Plaintiff initially challenge8tate’s invocation of the deliberative process privilege under Examiptio
withhold a single enail communication between Secretary Clinton and Jacob Suliiach concernedmbassador
Susan Rice’s statements to the media following the Benghazi atte#Pl.’s Mot. at 1614. That challenge,
however, is now moot. Joint Status Report, Aug. 1, 2017, ECF Na. 27 State disclosed thengail at issue tdte
Select Committe on Benghazand although State asked the Committee not to publicly releasenthiésecontents,
the Committee nevertheless quoted thmagl in full in its final report. Id. Although State maintains that the
Committee’s disclosure does not constitute a waiver of its right to asserpfoe 5, “in an exercise of its discretion,”
State released theneail in full to Plaintiff. Id. Accordingly, the parties agree that dispue remains over the
challenged withholdingld.
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A court may grant summary judgment in a FOIA case based solely onfaheation
provided inan agencys supporting affidavits or declarations if those affidavits or dettars are
“relatively detaled and norconclusory.” SafeCard Servs., Inc. v. 6926 F.2d 1197, 1200 (D.C.
Cir. 1991) (internal quetion marks omitted). The agensyaffidavits or declarations must
“describe the documents and the justifications for nondis@osith reasonably specific detail
[and] demonstrate that the information withheld logicallNsfavithin the claimed exemption.”
Military Audit Project v. Casy, 656 F.2d 724, 738 (D.C. Cir. 1981further, they must not be
“controverted by either contrary evidence in the record [or] by eviddragency bad faith.”ld.
Agency affidavits are entitled to a “presumption of good faithich cannot be rebuttdxy ‘purely
speculative claims about the existence and discoverability of other dotsirth SafeCard Servs.,
926 F.2dat 1200 (quotingsround Saucer Watch, Inc. v. CI892F.2d 770, 771 (D.CCir. 1981)).
“Ultimately, an agency justification for inv&ing a FOIA exemption is sufficient if it appears
logical or plausible.” Judicial Watch, Inc. v. U.S. Dedpof Def, 715 F.3d 937, 941 (D.C. Cir.
2013) (internal quotation marks omitted).

V. DISCUSSION

The sole remaining dispute in this cas¢he adequacy of State’s search for responsive
records. Plaintiff contenddhat State’search was inadequabecausestateneglectedd search
the official state.gove-mail accounts oHuma Abedin, Cheryl Mills, and Jacob SullivaRl.’s
CrossMot. for Summ. J., ECF No. 43 [hereinafter Pl.'s Moaf],/~9. Further Plaintiff maintains
that State mustearcithee-mailsthatthe FBIrecoveredast fallduring an unrelateshvestigation
Id. at 10. Statecounterghat it is not required to search eittiee former officials’ email accounts
or the newly discovered recorldecause, in its view, searching sbether sources is unlikely to

uncover additional document®ef.’'s Reply, ECF No. 44hereinafter Def.’s Replyjat 3-6. In



support of its position, State notes ttheg two searchesrnan following itssearch of approximately
30,000 emails provided by Secretary Clinton yielded only four additionauidwmnts. Id. at 5.
Thus, State submits, conducting additional searshiisely tobe unfruitful 1d.

A. Records from the State.gov Accountsof Abedin, Mills, and Sullivan

FOIA requires an agency to conduct a search for responsive records‘teasaably
calculated to discover the requested docume@aféCard Servs926 F.2d at 1201This standard
does nathowever evaluatethe adequacy of a search by its results. Rather, “the adequacy of a
search is ‘determined. . by the appopriateness of [its] methods.Hodge v. FB] 703 F.3d 575,
579 (D.C. Cir. 2013) (quotinturralde v. Comptroller of the Curreng15 F.3d 311, 315 (D.C.
Cir. 2003)). The adequacwpf-search inquiry therefore,is factdependent and governed hy
standard of reasonablenessruitt v. Dep’'t of State897 F.2d 540, 542 (D.Cir. 1990). To
demonstrate that it carried out an adequate search,egheyagiust show that‘imade agood faith
effort to conduct a search for the requested records, using metiads ean be reasonably
expected to produce the information requestéaglesby v. U.S. Depbf the Army920 F.2d 57,
68 (D.C. Cir. 1990). Although anagency need not move heaven and earth to uncover every
conceivable responsive recortdcannotconcludeits search “if there are additional sources that
are likely to turn up the information requeste®/alenciaLucena v. U.S. Coast Guartl80 F.3d
321, 326 (D.C. Cir. 1999) (internal quotation marks omittéddimately, arnagency has complied
with FOIA “if it can demonstrate beyond material doubt treséarch was reasonably calculated
to uncover all relevant documentdd. at 325-26 (internal quotation marks omitted).

In the runof-the-mill FOIA case an agency faced with a requaesibuldbe able, with a
high degree of confidence, lmcateresponsive materialsy searchingts ownrecords systems.

Upon receipt of a FOIA requestn agencyvill determinewhich of its records systems are likely



to containresponsive records, formulate a strategyhfow best to identify such records from
within each relevantecord system, and theearchand collect the responsive materials.

But thismatteris a far cry from atypical FOIA case. Secretary Clintosed a private-e
mail server locatedin her home, to transmit and recewerk-relatedcommunications during her
tenureas Secretary of State. Pl.’s Stnff. 113, Def.’s Reply, Def.’s Respto Pl.’s Stmt. of
Material Facts, ECF No. 44, at 6-7 [hereinafter Def.’s Resp.J|f 12-13 As a result,State
serves did not capture and storall of the Secretary’s-enails. True, communications between
Secretary Clinton and someone using a state.goaibaccount wouldhave passed through and
presumabljpeen savedn a State server. Howevéran emaildid not involve any state.gov user,
the messageould have passed through ptihe Secretary’s private servand thereforge would
be beyond the immediate reach of StdBecause of this circumstanaelike the ordinary case,
State could not look solely to its own records systerasléguatelyespond to Plaintiff slemand
Rather, it had tpand did, look to other sources for the requested information

Although State expanded its seatmyond its own records systdminclude review of
recadsfrom certainnon-StatecontrolledsourcesFOIA requires it to do more. lItis true, as State
asserts, thaan agencymay haltits search “if additional searches are unlikely to produce any
marginal returfi Campbell v. DOJ164 F.3d 2Q 28 (D.C. Cir. 1998) and a search is rto
unreasonable simply becausils to produce all relevamecords Meeropol v. Mees&/90 F.2d
942, 95253 (D.C. Cir. 1986) Yet,an agency “cannot limit its search to only one record system
if there are others that are likely to turn up the inforomatequested.”Oglesby 920 F.2dat 68.

To date, State has searched only data compilations originatingofitsidesources—-Secretary
Clinton, her former aides, and the FB&eeStein Decl.  14; Def.’s Mot., Decl. of Eric F. Stein

Re: FBI Invest., ECNo. 405 [hereinafter Second Stein Decl.], fIbhas nothoweversearched



the one recomslsystem over which it has always hawhtroland that is almost certain to contain
some responsive recordshe state.gov-enail server. If SecretaryClinton sent an email about
Benghazito Abedn, Mills, or Sullivan athis orher state.gov-enail address, af one of thensent
an email to Secretary Clintorusing hisor her state.gov accourtienState’s servepresumably
would have captured and storedis@n email. Therefore, Statbasan obligation to search its
own server for responsive recordSee Ogleshy20 F.2d at 68.

Admittedly, in light of State’s efforts to date, there isemsonable probabilithat the only
responsivee-mails stored onState’s server are duplicates efmails originating from thethree
outsidesources andhus, havalreadybeenproduced to Plaintiff State is under no obligation to
produce duplicatesnd Plaintiff does not contend otherwiSeeCompetitive Enter. Inst. v. Office
of Sci & Tech.Policy, No. 14765, 2017 WL 978971, at * 6 (D.D.C. Mar. 12, 20(cijing cases).
Yet, Statehasofferedno assurancéhat the three record compilations it received, taken together,
constitute theentiretyof SecretanyClinton's e-mails duringthetime periodrelevantto Plaintiff's
FOIA Request Absent such assurandée court is unconvinced “beyond material doubt” that
search ofthe state.gov accounts of Abedin, Mills, and Sullivarfunlikely to produce any
marginal return.”

State’s remaining argument eknot change the court’s conclusiostatecontendshat
finding its searchis inadequaten this case willcreatean unworkable standaroh future FOIA
cases Def.’sReply at 5 n.3.According to Stat, requiringt to search Secretary Clintorfarmer
aides’ work accountsvill force agenciefaced with duture FOIA request for an official’'s-enails
to complete the unduly burdensome tasksefarching] the e-mail accounts of other officials who
likely communicated with the subject official Id. (quoting Pl.’s Mot. at §. State’s concern,

however, overstates the consequence of the court’s ruliing.court’s decisionin this casds



premised ora specific fact pattern unlikely t@risein the futureithe federal recordselevant to
Plaintiff's requestiavecomefrom diffuse sources out&@dheagency’sraditionalrecordkeeping
systemslin the ordinary FOIA case, by contraggvernmenicontrolled servexwill contain the
relevantuniverse of responsivernaails therebyallowing agencies tibrmulate tailoredsearches,
using keyvordsanddate restrictions, anthrgetingspecific document custodians. Thus, in the
ordinary casethere simply would be no need, as State suggessearch the-mail account of
every official who happens to be on ammail. Thus, the court’s rulingloes not create an
unworkable and burdensome search obligation, as State claims.

Accordingly, hecourtfinds that State has not met its buradrestablishingt performed
an adequee searchin response to Plaintiffs FOIA Requeahd orders Stateto conduct a
supplemental search of teat.gov email accounts ofbedin, Mills, and Sullivan.

B. E-mails Discovered During Unrelated FBI Investigation

The court declines, at this time, to order State to sehed¥mailsthat theFBI recovered
last fall during an unrelated investigatioBeePl.’s Mot. at 10. The court understands that State
hasnow received the-enails in question and is in the process of producing them to Flamti
parallel, ongoing litigation in this DistrictSeeNotice of AgreementJudicial Wath, Inc. v. U.S.
Dep't of State No. 15¢cv-00687(D.D.C. August 7, 2017), ECF No. 4Eepresenting that State
received these records for reviewd will process and produce them in ongoing litigation before
Chief Judge Howelj Joint Status Repordudicial Wath, Inc. v. U.S. Dep’of State No. 15cv-
00684(D.D.C. July 31, 2017), ECF No. ZBepresenting that State received records and noting

that the parties plan to propose a production schedule no latedtihaber 6, 2017)Accordingly,



the court sees no need to rule on a search issue that mightebemmot in the near futurend
defers making angpidgmentuntil the relategdsearchcomes to a close
V. CONCLUSION AND ORDER

For the foregoing reasons, the court grédtiate’s Motion for Summary Judgmemith
regard to all withholdingsbut denies its Motion with regard to the adequacy of the search.
Plaintiff's Motion for Summary Judgment is granted ins@f&ithe court orders State to seaheh
stategov email accounts ofHuma Abedin, Cheryl Mills, and Jacob Sullivan for records
respnsive toPlaintiff's March 4, 2015FOIA request.

The court will retain jurisdiction over this matte@n or before September 22, 2017
parties shall submitdint StatusReport that updates the court on (1) State’s search of the state.gov
e-mail accounts of Abedin, Mills, and Sullivaand (2)State’sreview andproduction ofthe e
mails it recently received from the EBIf any dispute remains regarding State’s compliance with

its obligations under FOIA, the parties shall propose a briefinglathe

A s

Dated: August § 2017 Amit P a
United States District Judge
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