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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

STEPHEN M. SILBERSTEIN, )
)

Plaintiff, )

)

V. ) Civil Action No. 15-722(RMC)

)

U.S. SECURITIES AND EXCHANGE )
COMMISSION, )
)

Defendants. )

)

OPINION

Stephen M. Sibersteistrongly believes thahe Securities and Exchange
Commission (SELshould adopt a rule requiringublicly tradedcorporations to disclose to
shareholders and the public their use of corporate funds for poltical iestv@n May 8, 2014,
Mr. Siberstein and Citizens for Responsibility and Ethics in Washingt®EX) submitted a
petition for rulemaking to the SEC Since the SEC has not respded to this petitionMr.
Siberstein suedthe SECunder the Administrative Procedure Actdioallenge thegency’s
inaction as arbitrary, capricious, and contrary to law, as wel @smpelthe SEC tact on his
petition The SEC moves to dismiss tB@mplaint in its entirety. SeeMot. to Dismiss[Dkt. 8]
(MTD). Mr. Sibersteinfiled a timely opposttion to the motion, to whitte SECreplied. For

the reasons that follow, the Cowil grant the motion to dismiss

1 CREW is not a party in the instant case.
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I. FACTS

Mr. Silberstein, a shareholder in Aetna, Inc., “has a longstanding inieisstes
pertaining to corporate governanaed responsibility,” particularithe promotion of greater
oversight and transparencgncerningthe political contributions of Aetna and other publicly
traded companiesAm. Compl. [Dkt.7] 4. Mr. Siberstein claims that without regulaticio
require“greater transparency in the poltical contributions of Aetna and other pulpécigdt
companies in which [he] owns stockg bannot properhfulfil “his shareholder duties, as he
cannot determine whether those contributions are in the best interdstscofrtpanies.”ld. 5.

In 2013, the SEC’s Division of Corporation Finance announced that it would
consider “whether toecommend that the Commission issue a proposed rule” on this nidtter.
4. No proposal was ever issued. Therefore, on May 8, 2014, Mr. Sibeastt@REW
submitted an amended petition for rulemaking requesting SE@&te a rule establishing
disclosure requiremeit Despitethe petition, “the SEC’s Agency Rule List for the Fall of 2014,
issued on November 21, 2014, continued to omit any reference to such [a]dul34.

OnMay 13, 2015, Mr. Siberstein filed @ne-countcomplaint undethe
Administrative Procedure Act (APA),5 U.S.C5@0 et seg,.alleging that SEC’Sailure to
respond to Mr. Siberstein’petition wasarbitrary, capricious, and contrary to lawirst Compl.
[Dkt. 1] 1939-41. On July 13, 2015, SEC moved to dismiss the complaint for failure to state a

claim and Mr. Silberstein, in turn, filed a tveount amended complaint on July 16, 2015. Count

2 Mr. Siberstein’s petitionresembles a petition fiedn August 3, 2011 bthe Committee on
Disclosure of Corporate Poltical Spendif@DCPS). This 2011 petition has garnered ample
public support. Neither Mr. Siberstein nor CREW were signatooegSOCPS'’s 2011 petition.
Similarly, neither CDCPS nor any of ts members joined the petiichei instant case.



| incorporates the allegations and the single count of the First Complamt. Cdnpl.  40.
Count Il alleges that the SEC’s inaction constitutes an “effective [dehitne rulemaking
petition that was arbitrary, capricious, and contrary to &Y 4748,

Specifically, Mr. Sibersteinis seeking declaratory relief that t8&C’s failure to
respond to the petition (Count I) and failure to grant the petition (Couwibldjed 88553 and
555 of the APAS3 He also seeksjunctive relief unde® 706(1) to compel the SEC to respond
immediately to the petition(Count I)andto inttiate a rulemaking proceedi{@ount I1).4 Id. 19
42-43, 4950. SEC now moves to dismiss the Amended ComplamderRules 12(b)(1) and
12(b)(6) of the Federal Rules of Civi Procedure.

II. LEGAL STANDARD S

A. Motionto Dismiss Under Rule 12(b)(1)

Pursuant to Federal Rule of Civii Procedure 12(b)(1), a defendant may move to
dismiss a complaint, or any porti thereof, for lack of subjechatter jurisdiction. Fed. R. Civ.
P. 12(b)(1). No action of the parties can confer subject matter jtioiadion a federal court
because subject matter jurisdictionb@h astatutory requiremenand an Article 11l requirement
Akinseye v. District of Columhi&39 F.3d 970, 971 (D.C. Cir. 2003). The party claiming
subject matter jurisdiction bears the burden of demonstrating that sudictjoris exists. Khadr
v. United State$29 F.3d 1112, 1115 (D.C. Cir. 2008ge Kokkonen v. Guardidife Ins. Co.

of Am, 511 U.S. 375, 377 (1994) (noting that federal courts are courts of limitedicjisis and

3 The APA grants to all interested persons “the right to petition for tharisse . . . of a rule 3
U.S.C.8555(e),and requires agencies to respond to such petitions “within a reasonablestime,”
U.S.C.8 555(b).

4The APA authorizes reviewing courts to “compel agency action unlawfulyhet or
unreasonably delayed3 U.S.C.8 706(1).



“[iit is to be presumed that a cause lies outside this limited jurisdicmhthe burden of
establishing the contrary rests upbe party asserting jurisdiction”(internal citations omitted).

When reviewing a motion to dismiss for lack of jurisdiction uridele 12(b)(1),
a courtshould “assume the truth of all material factual allegations in the abinpind ‘construe
the complaint liberally, granting the plaintiff the benefit of all inferes¢hat can be derived
from the facts alleged. Am. Nat'l Ins.Co. v. FDIG 642 F.3d 1137, 1139 (D.C. Cir. 2011)
(quoting Thomas v. Principi394 F.3d 970, 972 (D.C. Cir. 2005)Nevertheless;the court need
not accept factual inferences drawn by plaintiffs if those infereneesah supported by facts
alleged in he complaint, nor must the Court accept plaistiiEgal conclusions. Speelman v.
United States461 F. Supp. 2d 71, 73 (D.D.C. 2006).

B. Motion to Dismiss Under Rule 12(b)(6)

A motion to dismiss for failure to state a claim pursuant to Fe&eidald Civil
Procedure 12(b)(6) challenges the adequacy of a complaint on its fac®. Ead.P. 12(b)(6).
A complaint must be sufficient “to give a defendant fair notice of what.thelaim is and the
grounds upon which it restsBell Atl. Corp. v.Twombly 550 U.S. 544, 555 (2007) (internal
citations omitted). Although a complaint does not need detailed facagatahs, a plainti$
obligation to provide the grounds of his entitlement to relief “requires thamlabels and
conclusions, and farmulaic recttation of the elements of a cause of action wil not tih.”A
court must treat the complastfactual allegations as true, “even if doubtful in faict,’ but a
court need not accept as true legal conclusions set forth in a comgdaAshcroftv. Iqbal556
U.S. 662, 678 (2009). To survive a motion to dismiss, a complaint must canftaie it
factual matter, accepted as true, to state a claim for relief that is “fawasibts face.”

Twombly 550 U.S. at 570. A complaint nusllege sufficient facts that would allow the court



“to draw the reasonable inference that the defendant is liable for thendustalleged.”Igbal,

556 U.S. at 67/99.

1. ANALYSIS

SEC argues that the Court lacks jurisdiction to consider Cdwetdusexclusive
jurisdiction is vested in the courts of appeals pursuant t8eberities Exchange Act of 1934
(Exchange Act)15 U.S.C8 78aet seq.ltalso argues that Count Il should be dismissed because
it seeks to compehe SEC tointtiate a rulemaking proceeding that falls within the SEC’s “broad
discretionary powers” undedection 14(a) of the Exchange At U.S.C878n(a). Mr.
Silberstein opposes both arguments.

A. Count | — Failure to Respond

The Supreme Court has held thalbsant a firm indication that Congress intended
to locate initial APA review of agency action in the district courtswill not presume that
Congress intended to depart from the sound policy of placing initial APA revidw toturts of
appeals.”Florida Power & Light Co. Lorion470 U.S. 729, 745 (1985)t is also wel
established in this Circuit thatvhere a statuteommits review of agency action to the Court of
Appeals,any suit seeking relief thamight affect the Circuit Courd’ future jurisdidbn is subject
to the exclusive review of the Court of Appeal§élecommResearch and Action Center v.
F.C.C.,7%0 F.2d 70, 75 (D.C. Cir. 1984YRAQ. Moreover, “a statute which vests jurisdiction
in a particular court cuts off original jurisdiction in other coumtall cases covered by that
statute.”1d. at 77.

In the instant case, Section 2%(3)of the Exchange Act provides:

A person aggrievedby a final order of thgSEC] enteredoursuant

to this chapter may obtain review of the order in the United States

Court of Appeals for the circuit in which he resides or has his
principal place of business, or for the District of Columbia Circuit,
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by filing in such court, within sixty days after the entry of the order,

a written petition requesting that the order be modified or set aside

in whole or in part.
15 U.S.C878y(a)(1). Therefore, th&axchange Acmakes clear that review of all *final
order[s]” lies in the circuit courts of appeaisnot inthe district cours. See, e.gAm.
Petroleum Institute v. SEC41 F.3d 1329, 1333 (D.C. Cir. 2013)PI) (“Section 25(a) gives us
jurisdiction over challenges to all final orders . . . Watts v. SECA82 F.3d 501, 505 (D.C. Cir.

2007) (holding that Section 25(a) is a diremtiew provision that “specifically gives the courts

of appeals subjeghatter jurisdictionto directly review . .. SEC ‘orders.”)ndep. Broker

Dealers’ Trade Ass’'nv. SE@42 F.2d 132, 142 (D.C. Cir. 1971) (noting that Section 25(a) was

“intended to provide direct review” in the courts of appeals of SEC orders).

In light of Section 25(a)neither potential response to Mr. Siberstein’s petition
for rulemaking —a final order denying or granting the petitien-would be reviewable by this
Court. Cf.FCC v. ITT World Commc’ns, In@l66 U.S. 463, 468 (1984) (“Exclusive jurisaict
for review of final FCC orders, such as the FCC’s denial of respondelesiaking petition,
lies in the Court of Appeals . .. .Action on Smoking & Health v. Dep’t of Lab@B F.3d 162,
165 (D.C. Cir. 1994) (holding that issuance of a notice of proposed rulemaking isojpat $0
court review because it does not “impose[]ohligation, den[y] a right, or fix[] some legal
relationship)) (citation omitted). When the discrete agency action scughtfinal SEC order
on a petition for rulemaking—is itself reviewable exclusively by @ecuit court then an APA
unreasonable delaglaim is also reviewable exclusively laycircuit SeeTRAG 750 F.2d a6
(“Because the statutory obligation of a Court of Appeals to review on thes ety bedefeated
by an agency that fails to resolve disputes, a Circuit Court may resaives af unreasonable

delay[pursuant to the All Writs Actih order to protect its future jurisdiction.’(citations



omitted) Asthe D.C. Circuit statedit would be anomalous to hold that this grant of authority
only strips the District Court of general federal question jurisdfictinder 28 U.S.& 1331

when the Circuit Court has present jurisdiction under a special re\agwestout not Wwen the
Circuit Court has immedia jurisdiction under the All Writs Act in aid of its future statutory
review power’ Id.at 77. Accordingly TRACmakes clear thahis Court does not have
jurisdiction tohear Mr. Silberstein’sunreasonable delaglaim in Count I.

Mr. Siberstein argues that ti@&@rcuit's exclusive jurisdiction over final agency
ordersdoes nofprecludethis Courtfrom hearingunreasonable delay clanunder the APA To
support this promtion, Mr. Sibersteinpoints out that Section 25(b)(1) of the Exchange Act
vests exclusive jurisdiction in the courts of appeals over challenges tpresigated
pursuant to certain specified sections of the Exchange-Atamely, 88 78f, 78i(h)(3, 78k,
78k-1, 780(c)(5) or (6), 788, 7831, or 78s.Seel5 U.S.C8 78y(b)(1); see als®API, 714 F.3d
at 1333 (holding that “section 25(b) not only expressly authorizes appellate re\agenaly
rules, but it Iimits that review to rules issugdrsuant to specific provisions of the Exchange Act,
leaving all others to be challenged in the district court)r. Silberstein points out that his
challenge involves a petition for the SEC to promulgate a rule under sectagrofidfe
Exchange Actl5 U.S.C8 78n(a)——aprovision that is not enumerated gection 25(b). Mr.
Siberstein contends that this fact alone means thainngasonable delay claim is within the
class of claims properly heard in district court. The Court disagrees.

Mr. Siberstein’s reliancen section 25(b) is misplacedt is true that section
25(b)’s jurisdictional grant is narrower than that conferred by section 2B@jyever, section
25(b)(1) involves challenges to final rules promulgated pursuant to specific estgte

provisions of the Exchange AcEeel5 U.S.C8 78y(b)(1) see alsdPI, 714 F.3d at 1333



(noting that section 25(a) provides for direct court of appeals review obfidais and section
25(b) provides for such review of certain final rjle$here is no final rule in the instant case
Therefore, section 25(b)(1) is inapplicable.

Unlike the plaintiff inAPI, Mr. Silberstein is not challenging final or completed
SECrule. InCount | Mr. Siberstein onlychallenges the SEC’s failure to pesdto his
rulemaking petition He alscasks the Court to compel the SEC to respond to his petition and not
to promulgate the rule itselfOnly section 25(a) is implicatetiereand neither section 25(b)(1)
nor APl is relevant to Mr. Silbersteig’ claim> Therefore, a discussed aboveection 25(a) and
TRACprecludethis Courtfrom hearing Mr. Siberstein’sinreasonable delaghallengeand his
claim tocompel aresponse this rulemaking petition SeeTRAC 750 F.2d at 759. For the
foregoing reasonsCount Imustbe dismissed without prejudice for lack of jurisdiction.

B. Count Il —Failure to Grant the Petition

An APA “claim under§ 706(1) can proceed onlyhere a plaintiff asserts that an
agency failed to take@discreteagency action that it eequired to take€ Norton v. S. Utah
Wilderness Alliancgb42 U.S. 55, 64 (2004) (emphasis in origingdVhile courts are
empowered ‘to compel agency action unlawfully withheld or unreasonable delayé®.C.8

706(1), a court may only do so . ..avhthe agency has failed to act in response to a clear legal

5 The rule atissue iAPI was required by Congress in the Ddeldnk Act andvaspromulgated
under section 13(q) of the Exchange ASee API714 F.3d at 1330331. Unlike the section
14(a)discretionary rulemaking sought in this casryle that isstatutorily required-—such as

the one iNAPI —would not implicate section 25(a)’s jurisdictional grant because SEC could not
issue a final order refusing tmdertakemandatory rulemaking.See Oxfam Arnv. SEC 14-cv-
13648DJC (D. Mass.) (askingistrict court to compel SEC to promulga@gevised version of
the rule at issue iAPI). On the other hand, since SEC could deny a petition for discretionary
rulemaking, a challenge to compel a responsutdipetition is not reviewable by a district

court as it would affed circut @urt’s jurisdiction under section 25(aAccordingly, this Court
lacks jurisdiction wer the relief sought in Countbecausér. Siberstein’'s action does not
involve the promulgatiorof a statutorily required rule



duty.” Citizens for Responsibility and Ethics in Washington v.,SEE€F. Supp. 2d 141, 148
(D.D.C. 2013)(CREW (citing Norton, 542 U.S. at 684).

In the instant case, Mr. Silberstein settlespromulgation of a rule pursuant to
SEC'’s “broad discretionary powers” undegcion 14(a) of the Exchange Ac&m. Compl. 11 7-
8. Section 14(a) recognizeSEC’s discretion to promulgate rulasd regulationgjoverning the
disclosures thatompaniesmust make during theroxy selection processl5 U.S.C.§ 78n(a)
(providing that SEC rhayprescribe” rules and regulation@mphasis added)As the D.C.
Circuit has stated, “the [SEC] has been vested by Congress with broatiotiacyepowergo
promugate (or not to promulgate) rules requiring disclosure of information beyond that
specffically required by statute Natural Res. Def. Council, Inc. v. SED6 F.2d 1031, 1045
(D.C. Cir. 1979). Congress did not cast “disclosure rules in stobatrather “opted to rely on
the discretion and expertise of the SECdaetermination of what types of additional disclosure
would be desirable.”ld.

Mr. Siberstein does not dispute any of thseeOpp’'n 1315. Instead, he
characterizes SEC’s failur® act as afeffective denidl of his petition for rulemaking.Id. at
15. Mr. Siberstein claims that SEC was required to provide aisoffiexplanation to support
its denial of the petition. SincBEC failed to provide such explanation, Mr. Silbeirs contends
that Count Il shuld proceed.

The problem is that SEC did not deny the petitionmetelyfailed to respond to

it. In Norton, the Supreme Court distinguishhedfailure to act” from a “denial’” and stated that

6 Mr. Silberstein fails to cite any casia support of theoroposition that SEC'’s failure to actis
tantamount to a denialMr. Siberstein alsdails to recognize that, even@ount Il were
construed as a chalengeS&C'’s denial of his rulemaking p&n, the D.C. Circuit would have
exclusive jurisdiction ovesuch challenggursuant tarRACand section 25(a)(1) of the
Exchange Act.See supranalysis of Count I.



“[t]he latter is the agency’s act of saying naatequest; the former is simply the omission of an
action without formally rejecting a requestfor example, the failure to promulgate a rule or
take somalecision by a statutory deadlineNorton, 543 U.S. at 63.Sincethe SEC has not
denied the petition anllr. Siberstein has not asserted that the SEC “failed to acspomse to

a clear legal duty,” it follows that he failed to state a valid APA clagon which relief can be
granted. CREW 916 F. Supp. 2d at 14&ount Il must be dismissed wigtejudice.

IV. CONCLUSION
For theforegoing reasons, the Court will grant the SEC’s Motion to Dismiss, DKkt.
8, anddismiss the Amended Complaint in its entirety, Dkt. 7. Count | will beisied without
prejudice for lack of jurisdiction and Count Il will be dismissed vptbjudice for failure to state

a claim. A memorializing Order accompanies thM&morandumOpinion.

Date:January 4, 2016

/sl
ROSEMARY M. COLLYER
United States District Judge
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