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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARMANDO GARCIA,
Plaintiff,

V. Civil Action No. 15-744 (JEB)

U.S.CITIZENSHIP AND
IMMIGRATION SERVICES, et al.,

Defendants.

MEMORANDUM OPINION

As modernist echitect Ludwig Miesvan der Rohence reflected’It is not possible to go
forward while looking back.”Yet that is exactly wha@laintiff Armando Moya Garciaen alien
emigréfrom Cubaseekso dohere. He wantthis Court to turn back timeot in a literal sense,
but in a legal one, so that his quest to remathisxcountrymay go forward

Garcia came to the U.S. by boat in 1980, and in 1981, while he was a minor living in
Florida, his mother applied on his beHalf lawful-permanentesidentLPR) status with the
predecessor agency of what is now U.S. Citizenship and Immigration Seritesyears of
waiting without adecision on that applicatipGarcia filed a second applicatias an adult in
1990. Initially successful in obtaining LPR status on that one/asdaterordered deportable, in
large part because of a cocatnafficking conviction He subsequently soughtand waslenied
—a discretionary waivedrom deportationas a result, ¢ has been under an order of supervision
ever since.Garciahas two goals ibringingthis suit: to obtain through the Freedom of

Information Acta record of any adjudication of his 1981 application and, barringithe¢cure a
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reconsideation of his LPR request under the facts and law as they stood in 1981 — before his
criminal conviction-so that he may seek another chance at a deportation waiver

On his FOIA cause of action, the Court ultimately concludes that USCIS hpasately
searched- albeit in vain— for a record of a 1981 adjudication. As to his LPR-reconsideration
claim, Plaintiff's theory of relief idoth toospeculative and too specttalestablish thalhe has
standing. It would requirethe exercise of extraordinamync pro tunequitable remedies ones
the Court doubts it has the authority to gratd bend timen the manner Garcia segks
rewindng 20 years ofchanges to immigration laws aB8 yearof factsrelating to him As
such reliefis not warrantethere, tie Court will grant Defendantsombined Motion for
Summary Judgment and Motiem Dismiss
l. Background

Because the relevant parts of Plaintiff's story take place in both the gaslkajim for
adjustment of status under his 1981 ApplicatmmLPR statusand the present (his FOIA
inquiry), the Court will recourthem separately.

A. Adjustment of Status arfdrder ofDeportation

“[O]ur Byzantine immigration laws and administrative regulations are secathit@in

complexity [only] to the Internal Revenue @»” Santiago v. Holder, 312 F.App’x 867, 868

(9th Cir. 2009) (Pregerson, J., dissentinghe Tourt’s recitation of the backgroud
Plaintiff’'s casg accordingly, is light on facts but heavy on law.

Plaintiff ArmandoGarciaMoyais a citizen of Cuba who currently resides in Falls
Church, Virginia. SeeCompl., 1 9. Although the parties do not account for his early childhood,
on October 19, 1981 when Plaintiff washine — his mother filed on hisehalf a Form-A85A,

an Applicaton by Cuban Refugee for Permanent Residence, with Immigration and



Naturalization Service@NS), the predecessor agency to USCI&, 15, seealsoNotice (ECF

No. 13), Exh. 8 (I-485A Application (Oct. 19, 1981Rlaintiff's mother appears to havee

his 1981 application in person, aB@rciaseems to have been interviewed by INS that same day,
seeCompl., 1 15, buhis family never receivenotificationof the resolution of his application.

Id., 116. Once Garcia reached the age of majant$99Q he filed a seconBorm F485A

application on November 19, 1990d.; see alsdNotice, Exh. 10 (I-485A Application (Nov. 19,
1990)). While his1981 application omitted the date and location of his arrival in the United
Stateshis 1990applicaton suggests he arrived in Miami, Florida, by boat on August 11, 1980.
Seel-485A Application (Nov. 19, 1993t 1 At no time either beforéhe filing of his1990
application or during its adjudication does Plaintiff suggest he or his mstbBenquired into

the status of the 1981 application.

Thiswas only the beginningf Garcia’s interactions witfederal agenciesSix months
after he filed hisl990 applicationPlaintiff was convicted on May 31, 1994f,distribution and
possession with intent to distribute more than 500 gramosazine SeeNotice,Exh. 11 (Order
to Show Cause and Notice of Hearing (Nov. 21, 1988j)id., Exh. 7 (Decision of Immigration
Judge (Jan. 23, 1996)) at 2. Arouhdt same timdhis statusvas adjusted to that &dwful
permanent resideibly INS. To the Court’snitial confusion Plaintiff's pleadings nevespecify
the datehis adjustmentook placeand the record evidenead Defendants’ briefingsontradict
themselvesis to whether it occurred on April 19, 1991, or April 19, 19®ecause the

Memorandum of Creation of Record of Lawful Permanent Residen&daintiff is dated April

1 In Defendants’ Combined Motion to Dismiss and Motion for Summadgthent, they state that Plaintiffi85A
application was granted @¥pril 19, 1991 seeMTD/MSJ at 4, although they point to the date of April 19, 1992, in
their Reply. SeeReply at 19.0ther documents including the 1995 Order to Show Cause and the 1996 Decision of
Immigration Judge, also use the April 19, 1992, date.
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19, 1991, in multiple places on the documant] because that documenthe offcial record of
his adjustment of statuthe Court will assumeahe1991date is accurateSeeNotice, Exh. 12
(Memorandum of Creation of Record of Lawful Permanent Resideht@ny case, at the time
his status was adjustatiyasalso madeadministratively retroactive to January 1, 1982act

the parties do agree oid.; see als&Compl.,  16; Reply at 19. Absent any other explanation,
the retroactive status appears to have been made in recognition of his-eamtiethen-
outstanding — 1981 application.

Plaintiff's honeymoorwith LPR statuglid not last long, however. In 1995, he was
issued an Order to Show Cause and Notice of Hearing, in whislagiaformedthat he was
subject to deportation under several provisions of the Immigration and Natiwal&et. See
Order to Show Cause. The grounds for his deportation inchidedvolvement with illegal
drug trafficking, his conviction related to a controlled substance, and the procurement of
immigration benefitghis LPR status)ased on fraudulent or willful misrepresentatiogn
attesting in his 1990 application that he was not then involved in drug trafficking or cgarcoti
distribution Id. at 3 6.

The subsequent events are legabiynplicated, buteciting them with precisnis critical
to the disposition oPlaintiff's case. At hislanuary 4, 1996, hearing on the issue of deportation,
Garciaadmitted all of the allegations of fact contained in the Order to Show Cause, and he was
consequently found to b&léportable as cihged” SeeDecision of Immigration Judge at 2.
Although both the parties’ briefs and the documentary record fedtablish this, the parties
appear to agree that GarciaBR status was terminated as a result ofithenigrationjudge’s
order that he be deporte&eeCompl.,  16Defendants’ Statement of Material Facts (ECF No.

11-2)at 7. At a minimum the case law supports this conclusi@eeMatter of Lok 18 I. & N.



Dec. 101, 101 (BIA 1981) (“The lawful permanent resident status of an alien termiitaias w
the meaning of section 101(a)(20) of the Immigration and Nationality Act, 8 U.S.C. J(20)(a

with the entry of a final administrative order of deportation.”); Rivera v. I.N.S.810 F.2d

540, 541 (5th Cir. 1987) (applyiridatter of LoR); see alsdJnited States v. Yakou, 428 F.3d

241, 248 (D.C. Cir. 2005). The Court, accordingly, proceeds under the assumption that at the
present momerarcia no longehasLPR status.

What happened next involvesnsiderable legal time trayegjiven the changing and fluid
nature of this country’s immigration laws$iaving been ordered deportalBgrciaapplied for a
discretionarywaiver from deportation under 8 212(c) of the INA (tlvedified as amended at 8
U.S.C. § 1182(c), ansince repealed SeeDecision of Immigration Judge at 2. Confusingly, a
the timeGarcia appliedthe plaintext of § 212(c)suggested such a waiver was available anly
instances of exclusigoroceedings- that is, when abhPR who had left the countmeturnedand
wasdenied reentry. See8 U.S.C. 88 1183), (c) repealed bydDmnibus Consolidated
Appropriations Act, 1997Rub. L.104-208, § 30(), 110 Stat. 3009, 3009-597 (Sept. 30, 1996)
(setting out conditions under which “excludable aliens . . . shall be excluded from adnm&sion i
the United States’)The partieslo not provide any evidence sugges@gycia entered
exclusion proceedingsterreturning from abroad, drtheaddress listed in his 1995der to
show @useg as well as that listed in the immigration judg&@®6decision suggest hevas
incarcerated at thieme he applied for the waiveSeeOrder to Show Cause at 1 (listing
Plaintiff's address a®Avoyelles Parish Jail” in Marksville, LA)Decision of Immigration Judge
at 1 (samp At first blush, then, Garciaseeking & 212(c)exclusion waivewould seem to

have been improper.



The Court presumes thditet reason Garcia sought such a waisdnat at the time
(1996),the relevant statute 8 U.S.C. § 1182(c) grantedmmigration judgs considerably more
discretion in waiving deportation or exclusiordersthan did the equivalent waivéor aliens
ordereddeportedrom within the United Stateshenknown & a8 244 waiver(since moved to

§ 2370f the INAandre-codified as amended at 8 U.S.C. § 1223@eZamoraMallari v.

Mukasey, 514 F.3d 679, 683-86 (7th Cir. 2008) (providing extensive histappttability of
8 212(c) waivers). Indeeditar the Secnd Circuitin 1976 found that suattifferencein
treatmenbetweerthose ordered deportable and those ordered excludallarbitraryand in
violation of the Equal Protection ClausegFrancis v. IN$S532 F.2d 268, 27@d Cir.1976),
theBoard of ImmigratiorAppeals(BIA) began to permit “immigration courts througtithe
country [to] consider[] 8 212(c) waiver requests from lawful permanent resideshéportation
proceedingsvhere the permanent resident aliens were similarlytsiiu® those in exclusion

proceedings. ZamoraMallari, 514 F.3d at 685 (citinlatter of Silva 16 | & N. Dec. 26)

(emphasis added)

The Court thugissumes that this is why Garcia’s immigration juegeertained his
§ 212(c) waivembsent any evidence bis having beefound excludable While § 212(c) has
since been repealad its entirety see§ 304b), 110 Stat. at 3009-59dt that timat functioned
to grant the Attorney General broad discretion to waive an order of depoftatadienswho
satisfied two conditiondirst, they were‘lawfully permitted for permanent residericand
second, they had “unrelinquished domicile of seven consecutive years” in the Uniésd Ste
id.; see alsdecision of Immigration Judge at &arcia’sjudge denied his waiver application
for failure to satisfy the first conditionHe held that “respondent was not ‘lawfully’ admitted for

permanent residence because he obtained his adjustment of status by fraud atfdlthe wil



misrepresentation of a material factDecision of Immigration Judge at Zhefraud,as Garcia
acknowledges, was that had“willfully failed to disclose his drug trafficking activities during
the course of his adjustment of status,” which would have rendered him “inelwible f

adjustment of status due to section 212(a)(2)(C) . Id.;"see als@Compl., 1 161-485A

Application (Nov. 11, 1990t 34. In 1996 NA Section212(a)(2)(C) then codified at 8
U.S.C. § 1182deemedkxcludable [a]ny alien who the consular or immigration officer knows
or has reason to believe is or has been an illicit trafficker in any such cahswolistance or is
or has been a knowing assister, abettor, conspirator, or colluder with others igithe ill
trafficking in ary such controlledubstance . ..” §212(a)(2)(C)Yamended 1996). Although
the immigration judge ordered that Garcia be removed from the country, his Cubantapizens
presumably blocked INS from carrying out his removal, anélamtiff was instead placed
under an oder ofsupervision on June 11, 19%&eCompl., § 16, atatushathe has apparently
retained ever sinceApart from an apparen2004 FOIA requedibr documents related to his
immigration file seeResponse, Exh. 2 (USCIS FOIA Correspondence (Sept. 13, 2004)),
Plaintiff appears to have made no objection to either his deportability or thetremaxfehis

LPR statusn the intervening years.

So what has changed to motivate his suit today, neayga® late? Although his
Complaint does not sap, the recent reestablishment of diplomatic relations between Cuba and
the United States and the concomitant threat of deportatias a likelycatalyst. In any event,
Garcia here does not challengegtlaimg related to the adjudication of his second (and successful)
1990 I-485A application for adjustment of statu€RR. Instead, & claims that had tHEO81 |-

485A application been adjudicated “in 1981, [he] could have sought relief under [§ 262(c)]

preserve his lawful permanent residence status at his deportation he&@amggl., § 16.That



date is crucial becausiehe hadachieved penanent-resident status in 1981, it would have
preceded his participatian criminal activities related to cocaine traffickingle therefore
would not havénad to commifraud or misrepresentatiday lying about his criminal activitieis
order toqualify for LPR status during his 19&justmenbf-status processAbsent tle fraud or
misrepresentation, in turhe may have been eligible do the time warp again and apfudy the
discretionaryg 212(c) waiver denied him in 1996, which could curtail his 1995 deportation
order.

B. FOIA Request

To complicate matters still furthePlaintiff does not know whatctuallyhappened with
his 1981 application. Thatystery in turn, led tca 2013FOIA requestin which he sought a
“complete copy ofhis] Alien File (A-File),” the official record of all immigration transactions
involving Garcia. SeeMTD/MSJ at 5 (quotingNotice (ECF No. 13), Exh. 1 (Deobf Jill A.
Eggleston) 18). Upon receipt of his request, USCIS conducted a computesgagdh and
located Plaintiff's physical Asile, which it then scanned and reviewdd. On August 30,
2013, USClISnformed Garcia it hadlentified 419 pages responsive to his request; 263 were
released in their entirety, 15 were released in pad,5werewithheld in full. SeeCompl., § 17.
The balance gbageq136)originated with othefederal agencies, astd USCIS referred to
the Federal Bureau of Prisons and 128 to Immigration and Customs Enforcement fowthei

responsesld.; see alstMTD/MSJ at5-6.

Among the responsive documents in higife thatUSCIS released was a copy of the
1981 1-485A application, but no documentation demonstrating whether ahhoapplication
hadbeen resolvedSeeCompl., 1 17.BOP eventually released all 8 pagesheir entirety to

Garcia, while ICE produced 54 pages in full and 74 pages in $aeMTD/MSJ at 6. There is



no evidence that Plaintiff filed an administrative appeal concerning the withgsldnd
exemptions asserted by ICH.

Plaintiff did file anadministrativeappeawith USCISon October 8, 2013, however,
arguing that “a reasonably conducted search would have revealed théeutisp@sition of” his
case.SeeCompl., 1 17.USCISin responseeleased additional pages, all entirely redacted but
for the heading “Supplemental Release” andadge numbersld. Still dissatisfied, Garcia
sought mediation by the Office of Government Information Services (O®GEkderal FOIA
Ombudsmanhat mediates dputes between FOIA requesters and federal agerdie§ 18
Notice, Exh. 4 (OGI%etter). On September 4, 2014, OGIS concluded the mediation without
being able to assist Plaintiff in finding any record of an adjudication of his 198tadmpl. Id.,

9 18;see als®GIS Letter.

C. Federal lawsuit

Frustrated byis inability bothto uncover what happened to his 1981 1-485A application
and to forestall deportatioRJaintiff brought thissuit against USCIS,don Rodriguez in his
official capacity as Dirdor of USCIS, and Jeh Johnsiorhis official capacityas Secretary of
the Department of Homeland Security, the federal agestbyn which USCIS is housed.

Garcia claims that USCIS héalen short in one of its duties: either it hast satisfied its FOIA
obligations to perform an adequate search for responsive docusea@osmpl, 1119-22, or|f

no recordexist, ithas failedo fulfill its responsibility to adjudicate his 1981 1-485A application
in a reasonable timdd., §23-26. Plaintiff thus seeks relief und&OIA regarding records of

his unresolved #85A applicationid., 1 5, andin the alternativehebrings causes of action
arising under the INAthe APA,and the federal mandamus provision to have this Counpel

USCIS to adjudicathis 1981 applicationld., §15-8.



Defendantsespondwith acombined Motion for 8mmaryJudgment and Motion to
Dismiss. Under the former, they seek judgmenGarcia’sFOIA claim, arguing that they have
“satisfied all of thai statutory obligations under the FOIA to conduct a reasonable search and
produce all” relevant and neexempt documentsSeeMTD/MSJ at 1. Under the latter,
Defendantsnaintain that the Court lacks subjexatter jurisdiction over and Plaintiff has
failed to state a claim for relief eathe non-adjudication of his 1981 1-485A applicatidch.

The Court deals with each in turn.

Before doing so, it notes that a full month after Defendants filed their Reaigtif?
moved for leave to file a SUReply. SeeECF No. 20. Although this appears untimely, and
Defendants oppose geeECF No. 22, the Court will nonetheless grant it and consider the
arguments raised therein where relevant.

. FOIA Claim

A. Legal Standard

Defendang heremovefor summary judgment on Plaintiff's FOIA claim, whiaiay be
granted if “the movant shows that there is no genuine dispute as to any mat¢aald the
movant is entitled to judgment as a mattelaw.” Fed. R. Civ. P. 56(a). A genuine issue of

material fact is one that would change the outcome of the litigaieeAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986) (“Only disputes over facts that might affect the outcome
of the suit under the governing law will properly preclude the entry of summam@mdg). In
the event of conflicting evidence on a material issue, the Court is to construe traticgnf

evidence in the light most favorable to the non-moving pé&geSample v. Bureau of Prisons,

466 F.3d 1086, 1087 (D.C. Cir. 2006). Factual assertions in the moving party’s affidavits or

declarations may be accepted as true unless the opposing party submits hisdawitsaffi
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declarations, or documentary evidence to the contideal v. Kelly, 963 F.2d 453, 456 (D.C.
Cir. 1992).
FOIA cases typically and appropriately are decided on motions for sunjudgment.

SeeDefenders of Wildlife vBorder Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009); Bigwood v.

Agency for Intl Dev., 484 F. Supp. 2d 68, 73 (D.D.C. 2007). In FOIA caesagency bears

the ultimate burden of proofSeeDep’t of Justice v. Tax Analystd92 U.S. 136, 142, n.3

(1989). The Court may grant summary judgment based solely on information provided in an
agency'’s affidavits or declarations when they describe dttcuments and the justifications for
nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld

logically falls within the claimed exemption, and are not controverted by etth&acy

evidence in the record nor by evidence of agency bad faulilitary Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 1981%uch affidavits or declarations are accorded “a presumption
of good faith, which cannot be rebutted by ‘purely speculative claims about thkenegiand

discoverability of other documents.3afeCardServs., Inc. VSEC 926 F.2d 1197, 1200 (D.C.

Cir. 1991) (quoting Groun8aucer Watch, Inc. ¥CIA, 692 F.2d 770, 771 (D.C. Cir. 1981)).

Congress enactdatle Freedom of Information Act in orden‘pierce the veil b
administrative secrecy and to open agency actidhedight of public scrutiny. Deg't of Air
Force v. Rose, 425 U.S. 352, 361 (19W&gation omitted) “The basic purpose of FOIA is to
ensure an informed citizenry, vital to the functioning of a@enatic society, needed to check

against corruption and to hold the governors accountable to the governed.” John Doe Agency v.

John Doe Corp., 493 U.S. 146, 152 (1989) (citation omitt€de statute provides that “each

agency, upomany request for recds which () reasonaly describes such records and (ii) is made

in accordace with published rules . . . shall make the records promptly available to any person.”
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5 U.S.C. 8§ 552(a)(87). Consistent with this statutory mandate, federal courtsjhasgdiction
to order the production of records that an agency improperly withhSkesb U.S.C.

§ 552(a)(3; Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 755

(1989).

“Unlike the review of other agency action that must be upheld if supported by swdstanti
evidence and not arbitrary or capricious, the FOIA expressly places the bomdée agency to
sustain its action’ and directs the district courts to ‘determine the matter d& nReéporters
Comm, 489 U.S. at 755 (quoting 5 U.S.C5%82(a)(4)(B)). “At all timescourts must bear in
mind that FOIA mandates a ‘strong presumption in favor of disclosurée’ .Nat'| Ass’n of

Home Builders v. Norton, 309 F.3d 26, 32 (D.C. Cir. 2002) (quoting Dep’t of State v. Ray, 502

U.S. 164, 173 (1991)).

B. Merits

Garcia’s onlyproperFOIA challengeas that USCIS failed to perform an adequate search
for responsive document&eeCompl., 11 19-22In such a circumstancgaln agency fulfills
its obligations under FOIA if it can demdrege beyonadnaterial doubt that its search was

‘reasonably calculated to uncover all relevant documentéaténcialLucena v. Coast Guard,

180 F.3d 321, 325 (D.C. Cir. 1999) (quoting Truitt v. Dep't of State, 897 F.2d 540, 542 (D.C.

Cir. 1990));see alsdteinberg v. Dep't of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994). “[T]he
issue to be resolved is not whether there might exist any other documents pesgibhsive to

the request, but rather whether the seéocthose documents waslequate.” Weisberg v. Dep’t

of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984).
The adequacy of an agency’s search for documents requested under FOIA ‘tsiuadge

standard of reasonableness and depends, not surprisingly, upon the facts of eadtl.céee.”
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meet itsburden, the agency may submit affidavits or declarations that explain the scope and
method of its search “in reasonable detalRérry v. Block, 684 F.2d 121, 127 (D.C. Cir. 1982)
(per curian). The affidavits or declarations shoukkf] forth the searh terms and the type of
search performed, and avettjpt all files likely to contain responsive materials (if such records

exist) were searchedOglesby vDegt of Army, 920 F.2d 57, 68 (D.C. Cir. 1990). Absent

contrary evidence, sudifidavits ordeclarations are sufficient to show that an agency complied
with FOIA. SeeBlock, 684 F.2d at 127°If, however, the record leaves substantial doubt as to
the sufficiency of the search, summary judgment for the agency is not prdpeitt; 897 F.2d
at542.

The undisputed facts in this case show that on July 30, 2013, Garcia submitted a FOIA
request to USCIS for a “complete copy of Plaintiff's Alien FileK#e),” which is “the official
government record that contains information regarding transactions involving an indagdual
he/she passes through the U.S. immigration and inspection process.” EgglestdifiBetD,

n.2, see als@6 Fed. Reg. 34,233, 34,234 (June 13, 2011) (describiriteAecordkeeping
system) As explained above, USCIS located the file, scanned it, identified 419 pages of
responsive materials, and releatieggl vast majority to Plaintiff. Garcia here challenges neither
the referral of certain of these records to other agencies nor the speaifiptedns USCIS and
ICE relied on in withholding certain documents.

Instead Plaintiff's claim relatessolelyto the adequacy of the search. Seenpl. at 8.

He remaingonvinced that USCIS has not conducted a thorough search for responsive
documentbecausamong the docuents the agenagleased to Garcia was his 1981 Form I-
485A Application, dated October 19, 1981, and stampedFEPNT PROCESSED,”

“indicating that Mr. Garcia was interviewed in connection with the applicati&ggleston
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Decl., Exh. D (FOIA Appeal (October 8, 2013)) at 1. *tbe 278 pages released by USCIS
contain no indication of adjudication of the applicatiofd. Plaintiff thus contends that a
“reasonably conducted search would have revealed the ultimate disposRlamaff Garcia’s
applicaion.” Compl., 117.

In so arguingPlaintiff heavily relieson an apparent disparity between the assertions of
USCIS, the agencatinitially handled his FOIA request, and OGIS, the agency to which he
appealed USCIS’s FOIA production®GIS informedPlaintiff in a September 4, 201léfter
that ithad conducted an inquiry with USCIS amaticonfirmed both that the original search
determined that “the Aile did not contain the Form 1-485A,” and that “USCIS ran another
search and did not locate any documents responsive to [Plaintiff's] requistingdvr.

Garcia’'s Form-485A." OGIS Letter at 2Plaintiff explains that “OGIS’s statement that the
Form F485A was not found in the Ale” is not true becauselie Form 4485A was contained in
the Afile” that USCIS initially provided himSeeCompl., § 20.This error must manifest an
inadequate search, he posits. Defendants’ explanation for this dispénay OGIS misspoke:
Given the other language of the letter, and letter’s acknowledgement
tha counsel's request for review was only concerned with “the
disposition of the Form-485A filed on behalf of [Plaintiff],” see
Exhibit _ [sic] at p. 2, it is far more likely that OGIS was stating that
a Form 1485A with approvalvas not located.”
MTD/MSJat7 n.3.

Whether thigeasonable explanatias trueor not, OGIS has no independent access to
the underlying records in question; “OGIS has no investigatory or enforcem&at, nor can
[it] compel an agency to release documer@$1S serves as the Federal FOIA Ombudsman and

[its] jurisdiction is limited to assisting with the FOIA process.” OGIS Letter &Vhatever

records OGIS reviewed, then, are the same records USCIS reviemddhe same on&tSCIS

14



either provided to Plaintiff or withheld under a FOIA exemption. And as shown by USCIS’s
Vaughnindex — the document that provides a description of each partially or fully withdugdd p
and the exemption claiméddr such withholding — none of the 18 pages withheld in part or 2
pages withheld in full is a document related to the ultimate disposition of Plaid®81 1-485A
application. SeeEggleston Decl., Exh. G/aughnindex). OGISs statement thus has no
bearing on whether USCIS fulfilled its legal obligations under FOIA.

At bottom,whatUSCISmustdemonstrate “beyonihaterial doubt is that has

conducted a search reasonably calculated to uncover all relevant documents.” \WeiSkeit

of Justice, 705 F.2d 1344, 1351 (D.C. Cir. 1983). The Court believes iPlattiff requested
his “Complete Alien File (AFile)” and provided his Alien Registration Numizerd date of birth
to assist in the production of this A-File. As USCIS expldid§CIS is thecustodiarof all A-
Files, including Plaintiffs A-File. All official records generated or held by U.S. immigration
authorities . . . [should] be consolidated in th&ikfe, maintained under and retrievable by
reference to Plaintiff’'s name and Alien number, and date of birth, or combinatieofther
Eggleston Dec).| 10 n.2. The National Rcords Cente a unit of USCIS, “conducteal
computerized database search in the National File Tracking S{idt€hs) database [the
database that records and tracks the locationfdés using the information that was provided
in the Plaintiff's FOIA request and located arFAe bearing the Plaintiff's name and A
number.” 1d., T11. Because all documents related to an alienmmigration transactions
“should, as a matter of course, lmmsolidated in the A-File,” there is no reason to ddléat any
extant files related to Plaintiff's 19814B5A applicatiorwereincluded in his AFile, and

Plaintiff has provided no evidence to suggest otherwice J 10 n.2.
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Garciaputs forwardwo additional arguments for the inadequacy of USCIS’s search in
his Response, but each falls equally short. First, he corteaidise agency searched only for
the_papercopy of his A-File, not a possible electronic co@eeResponsat 56. As
Defendants explain in their Replypwever not all A-Files are digitized SeeReply at7 (citing
Notice of Update and Reissuance of Privacy Act System of Records, 78 Fed. Reg. 69,864 (Nov.
21, 2013)). Indeed, en USCIS searched the NFTS databasPHantiff's A-File, it obtained
the physical location of the fil@and there was no indication it had been digitized; had it been,
“the results of the search inquiry would have been reflected in bold, red print tfile Heel
been digitized.”Id. at 7(citing Reply, Exh. 13[Declaration of Brian J. Wel3h{ 9) see also
Welsh Decl. Exh. 3 (NFTS Query Screenshot)vel if Plaintiff's A-File hadbeen digitized,
Defendants aver, the electronic copy would “either be identical to the p&gés, Ar would
contain everessmaterial than the paper-Rile. . ..” Reply at 7(citing 78 Fed. Recat69,869.

Plaintiff alsoraises concerns about other possibly missing documents, inchrng
potential contents of his Fle —a temporary file- and the scan of the “hard jacket cover” folder
of his AFile. SeeResponse &. Defendants respond thba T-File existed for Plaintiff,
USCIS’s search for his 4ile would have yielded,ibecause when &k File is created,
documents in the Hle arepermanently consolidated into iEeeWelsh Decl., § 5 As to the
“hard jacket covet it was not scanned initially because such jackets are scanned only if they

“contain[] substantive information . .”. Id., § 11;see alsdreply at 89. It was subsequently

released, however, and inspection of the docur@mniirms that it yields no substantive
information. SeeReply, Exh. 14 (File Folder).
The Court thus concludes tHa8CIS has conducted an adequate search. After all, “the

relevant issueis not whether there might exist any other documents possibly responsive to the
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request, but rather whether tbearchfor those documents waslequate” Schrecker v. U.S.

Dep't of Justice 349 F.3d 657, 662 (D.C. Cir. 2003) (quotiwgisberg 745 F.2cat 1485).

Plaintiff’'s FOIA request specifically sougbhly his AFile, seeEggleston Decl., Exh. AHorm
G-639FO0IA Request) at,.which USCIS provided, and he cannot noan-appeat- seek to
expand his search beyond that. Without evidence to supgesther documentdefinitely
existin digitized form and without a FOIA request seeking records located somewnthene
thanin his AFile, the Court believes USCIS satisfied itatatory responsibility under FOIA to
search for angrovide responsive records.

One other note. Plaintiff also seekcamerareview of agency records, arguing that
inconsistencies in what USCIS has released suggestsithablding something back.e8
Responsat 8-9. The parties trade arguments as to whether Geabeal to exhaust
administrativelyhisin camerarequesin his FOIA agency appeabeeReply 1213; SurReply
at 1-8. Yet the Court need not resolves dispute because a larger problem emeRjamitiff
has never claimed that documents specified i'vgghnindex were improperly withheld
under particular FOIA exemptions. Instead, Count | of his Complaint is titlee USCIS
Failed to Perform aAdequate Search for Responsive Documents.” Compl. ae8. H
nonetheless noseekdblanketin camerareview of “allagency records.” Response at 8
(emphasis added). This is plainly not homcamerareviewshould beentertainedn the context
of FOIA. Rather, such review is only appropriate where a litigant properly chaBespecific
exemptions used to justify withholdings, something Plaintiff has not done &esRkay v.
Turner, 587 F.2d 1187, 1195 (D.C. Cir. 1978) (holding thaamerainspections appropriate

where district court mushdependentlevaluateagency’sclaims of exemptioy) Juarez v. Dep

of Justice, 518 F.3d 54, 60 (D.C. Cir. 2008).
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Garciainsteadsimply recites documents he would likee-g, “electronic files maintmed
about the plaintiff” and any documents anywhere located that telats 1981 1-485A
application — ignoring Defendants’ answers that such documents could not benfthenglaces
he asked to be searchegeeReply at 8 (fT]he Agency’s review oPlaintiff’'s paper AFile was
.. . the onlysearch that USCIS could have performed because no digitized file existed.”).
Whether or not Garcia has failed to exhaust his administrative remedies, thennbephas
forward specific challenges tdSCIS’swithholding exemptions concerning individual records,
and so the Court has no basis upon which to considemerareview, a remedy squarely
within its discretion to grantSeeJuarez 518 F.3d at 60 (noting that district court “acts within
its ‘broad dscretion by declining to conduct suchncamerd review”) (citation omitted).

The Court consequently holds that whether or not Plaintiff’'s 1-485A application was
actually adjudicated, summary judgmenll beentered for Defendant Plaintiff's FOIA
cause of actioalleging inadequate search
[I1.  Duty to Adjudicate 1981 Application

Assuming, then, that no document exist$icatingthata decision on Garcia’s 1981
applicationwas ever renderethe Court next turns to his claims concerning the application
itself. To reiterate, Plaintiff seeks a Cowrder requiring USCIS to adjudicate his 1981 |-485A
application undethe facts and law as they existadhat year SeeCompl.at 910. Garcia
brings causes of action arising under the INA itself, the APA, and the statiwodamus
provision. Id., 11 5-8. As to the first of te, Plaintiffassertshat the INA 8 U.S.C. § 1103,
imposes on USCIS a “duty to adjudicate applications for adjustment sittusa reasonable
time,” id., § 8, something he believes the agency has not done with his 1981 I-485A application.

Id., 4. Second, Garcia relies on the APA, which “empowers district courts to ‘congrelyag
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action unlawfully withheld or unreasonably delayedd., 16 (quoting 5 U.S.C. § 706(1)).
Finally, he alleges claim under the federal mandamus provision, which grants federal district
courts original jurisdiction over “‘any action in the nature of mandamud.,”{ 7 (quoting 28
U.S.C. § 1361). As the Court decides this issue on jurisdictional grounds, it sets forthahat le
standard before proceeding to its analysis.

A. Legal Standard

In evaluating Defendants’ Motion to Dismiss, the Court must “treat the complaint’

factual allegations as true . . . and must grant pfaitite benefit of all inferences that can be

derived from the facts alleged.3parrow v. United Air Lines, Inc216 F.3d 1111, 1113 (D.C.

Cir. 2000) (quotingschuler v. United State617 F.2d 605, 608 (D.C. Cir. 1979)) (citation

omitted);see als@deome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005).

Importantly, this standard governs the Court’s considerations of Defendants’ morgemtder

both Fed. R. Civ. P. 12(b)(1) and 12(b)(&eeScheuer v. Rhodes, 416 U.S. 232, 236 (1974)

(“[1jn passing on a motion to dismiss, whether on the ground of lack of jurisdiction over the
subject matter or for failure to state a cause of action, the allegationscohtipéaint should be

construed favorably to the pleader.”); Walker v. Jones, 733 F.2d 923, 925-26 (D.C. Cir. 1984)

(same). The Court need not accept as true, however, “a legal conclusion coucleduss a f
allegation,” nor an inference unsupported by the facts set forth in the Complaint. uf'vudea

Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2@0@tion omitted)

To survive a motion to dismiss under Rule 12(b)lgaintiff bears the burden of

proving that the Court has subjeugtter jurisdiction to hedris claims. SeeDaimlerChrysler

Corp. v. Cuno, 547 U.S. 332, 342 & n.3 (2006); Arpaio v. Obama, 797 F.3d 11, 19 (D.C. Cir.

2015). A court has an “affirmative obligation to ensure that it is acting within the stdpe
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jurisdictional authority.”_Grand Lodge of Fraternal Order of Police v. A¥hct85 F. Supp. 2d

9, 13 (D.D.C. 2001). For this reason, “the [p]laintiff's factual allegations in thelzont . . .

will bear closer scrutiny in resolving a 12(b)(1) motion’ than in resolving a 12(bx6pmfor
failure to state a claim.ld. at 1314 (quoting 5A Charles A. Wright & Arthur R. MilleEed
Prac.& Proc 8 1350 (2d ed. 1987)). Additionally, unlike with a motion to dismiss under Rule
12(b)(6), the Court “may consider materials outside the pleadings in decidingewteegrant a

motion to dsmiss forlack of jurisdiction. . .”. Jerome Stevens PharmM02 F.3d at 1253.

B. Jurisdiction
In seeking dismissal herBefendants raise a hostjofisdictionalarguments, but the

Court need only address the first, which concerns stan@agAm. Library Assn v. FCC, 401

F.3d 489, 492 (D.C. Cir. 200%)oting that Article Il standhg is a prerequisite to fedemaburt
jurisdiction). After examining the precepts relating to standing and mootness, it will apply them
to Plaintiff's claims findingthat he lack standing.
1. Standing and Mootness

Defendard’ first line of defense relates to Garsiability to maintain his lawsuit
altogether: they arguat “Plaintiff's immigrationrelated claim became moot when, on April
19, 1991, USCIS’s predecessor organization (the INS) adjudicated Plaintiff's 2890 I-
Application.” MTD/MSJ at 24.While they are corredh statingthat where “the relie plaintiff
seeks has already been obtained, a federal court must dismiss the action aisl mibeat Court
believes the circumstances of this case are more properly characterizstief standing
rather than mootness.

The twoconcepts are “interelated judicial doctrines” that “ensure that federal courts

assert jurisdiction only over ‘Cases’ and ‘Controversies.” Worth v. Jackson, 451 F.3d 854, 855
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(D.C. Cir. 2006) (quoting U.S.@NsST. art. 1ll, 8§ 2, cl. 1.).While similar intheir functions,

standing and mootness are distinguished by the questtoninf. SeeGarden State Broad. Ltd.

Partnership v. FCC, 996 F.2d 386, 394 (D.C. Cir. 1993) (“Mootness and standing are related

concepts. The Supreme Court has characterized moetnéiss doctrine of standing set in a
time frame: The requisite personal interest that must exist at the commencement of tha litigatio

(standing) must continue throughout its existence (mooatiggquoting U.S. Parole Comm’n

v. Geraghty, 445 U.S. 388, 397 (198@pe alsdudicial Watchinc.v. Kerry, No. 15-785, 2016

WL 126349, at *3 (D.D.C. Jan. 11, 2016).

Given that botldoctrines implicate the need for a plaintiff to demonstrate he has
standing, the Court will briefly recitée constitutionally requiretlipartite standard First, he
“must have suffered an injury in faetan invasion of a legallgrotected interest wbh is (a)
concrete and particularized . . . and (b) actual or imminent, not targkeor hypothetical . ..”

Lujanv. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (citations and internal quotation marks

omitted). Second, “there must be a causatrection between the injury and the conduct
complained of — the injury has to be fairly. trace[able] to the challenged action of the
defendant, and not . . . th[e] result [of] the independent action of some third party notHheefore t
court.” Id. (citation and internal quotation marks omitted). Third, “it must be ‘likely,” as
opposed to merely ‘speculative,’ that the injury will be ‘redressed by a faeatabision.” 1d.

at 561 (citation omitted). A “deficiency on any one of the three preuffices to defeat

standing . ..” U.S. Ecology, Inc. v. U.S. Depdf Interior, 231 F.3d 20, 24 (D.C. Cir. 2000).

As stated above, ereasa standing inquiry is concerned with the presence of injury,

causation, and redressabiléthe time a complaint is filed mootness inquiry scrutinizes the

presence of these elemeatter filing —i.e., at the time of a court’s decisioseelLa Botz v.
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Fed. Election Comm’n, 61 F. Supp. 3d 21, 28 (D.D.C. 2014) (“Whether a plaintiff has standing

is determined at the time the suit commences. Thus, standing in the present astiertagad
from the facts as they existed when [Plaintiff] first filed his complaint in thigtCp(citations

omitted);13B Wright & Miller, Fed. Prac. & Proc. 8 3533 (3d ed. 19¢8)lootness doctrine

encompasses the circumstances that destroy the justiciability ofpaesitusly suitabléor

determination.It is not enough that the initial requirements of standing and ripeness have been
satisfied; the suit must remain alivedbghout the course of litigation . . . (§mphasis added)

In light of this distinction the Court find$JSCIS’sdefensas more properly construed as
one of standingatherthan mootnessnasmuch a&arcia’s 1990 aplicationwas processed on
April 19, 1991, long before he filed his federal lawsuit seeking to have his 1981 application
adjudicated.SeeCompl. (filedMay 18, 2015). Neitherhislegal statusnor the status of his 1981
applicationappeas to havechanged since haitiated suit Snce the alleged actigrthat “moot
Plaintiff's claim alltook placebeforehebrought his lawsuittherefore, Defendantgisticiability

argument idetter characterizeamsoneof standing._8eAdvanced Mgmt. Tech., Inc. v. FAA,

211 F.3d 633, 636 (D.C. Cir. 2000) (“The claim may sound like one of mootressticiable
controversy existed but no longer remairtai-the timing makes [Plaintiff’'s] problem one of

standing. . . . Standing is assesaethe time the action commeesi.e., in this case, at the time

[Plaintiff] sought relief from an Article Ill court.. .”) (internal quotation marks and citation
omitted)(emphasis added). As a threshold matter, Banciamust establish standirgg the
time he filed in ordeto pursue higauses of action under the INthe APA, and the statutory

mandamus provision.
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2. Injury and Redressability
Thethrust of Defendantgusticiability arguments thatPlaintiff has no cognizable injury
becausan 1-485A applicatiorfior his adjustment of status to LPAfasalreadybeenadjudicated
SeeMTD/MSJ at 24. They contend that the adjudication of his 1990 applicatiated any
remaining need he hddr adjudicationof the earlierl981 applicationld. at 25 (“Here, there is
no action left to perform because the 1981 1-485 Application became moot at the vezgtmom
the INS issued a decision on Plaintiff's subsequent [-485 Application [in 1991.6ther
words,becausehe relief hesought in his 1981 applicatiomas the relief he actually received
from his 1990 application — albeit short-lived — there is nothing left for the Court to do.
Bolstering thigoosition is the fact that when INS adjusted Garcia’s stattisat ofLPR in 1991,
it made this adjustmemn¢troactive to January 1, 198&%eeMTD/MSJ at 4;Decision of
Immigration Judge at 2. There would beraason- and Plaintiff has offered nonder his
1990 application to warrant retroactive adjustnterthat dateinlessINS hadcreditedthe factof
his previous 1984pplication SeeCompl., 6.
Plaintiff's alleged injuryin fact, is more nuancethan themerelack ofahearing on art

485A application.He pleadghat

[i]f [his] application filed in 1981 had been adjudicated within a

reasonable time, it would have been adjudicated when he was

clearly eligible for the adjustment and before his disqualifying

criminal activity in 1990. In deportation proceedings as a peemt

resident, Mr. Garcia would have been eligible to seek relief ygder

212(c)] to avoid a deportation order.
Id., 125. In other worddNS’s delayon his 1981 application caused him harm because it

ultimately deprived him o$ubsequent eligibilityor a discretionarg 212(c) waiver todayBut

his injury consists of more thdNS’s failure toadjudicatehis 1981 applicatiorgfter all,a grant
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of LPR statuswould notby itselfcancel his order of deportation. Such LPR status must also be
accompanied by grantof the discretionary 812(c) waiverfor Garcia toavoid deportation.

Given this more specifibarm thatPlaintiff alleges, the Court believes his standing
problem isbetter articulated asneof redresability ratherthan one of injury Garcia’s ultimate
harm— his looming deportation — cannot be avoided unless he obtains a § 212(c) waiver, and he
needs the Court’s help in getting Absentan eventuafrant of suctwaiver, the mere
adjudication of his 1981 application would not alter his status as deportable. At the end of the
day, howeversincethe Courtcannotforce USCIS to praide the relief Plaintiff seeksit can
only offer himan outsidechance- it cannot redress his injury. The Court now explains how far-
flung Plaintiff's theory of relief ivecause “it must be likely, as opposed to merely speculative,
that his] injury will be redressed by a favorable decisiohtijan, 504 U.S. at 561 (citation and
internal quotation marks omitted).

Preliminarily,there is no guarantee that his 1981 application would yield a successful
adjustment of status to LPRr any number of reasons, USCIS codéhyit. No applicants
assureddjustment of statysnd this Courhasno power to order USCIS to issiiegiven the
lack of jurisdiction federal courts have owrdiscretionary decisions made by the Attorney
General and the Secretary of Homeland Security concerning immigregtas matters. Se
U.S.C. § 1252(a)(2)(B) (“[N]o court shall have jurisdiction to revieliy any judgment
regarding the granting of relief under section . . . 1255 of this title [*Adjustofestatus of
nonimmigrant to that of person admitted for permanent residence”], or (ii) la@ydecision or
action of the Attorney General or the Secretary of Homeland Security . . . fdr wlspecified

... to be in the discretion of the Attorney General or g&&ary of Homeland Security ..”).
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Even if Garcia did obtain adjustment of status to LieRhermorethat would not get
him across home plate. He would still need his order of deportatilified via the § 212(c)
waiver. Like adjustmerst of status, waivers from deportation under § 212(c) yexneted
discretonarily. Even if an immigration juddendsthat Plaintiffhaslawfully obtained his
permanentesident status and thereforés at leasinot ineligiblefor a8 212(c) waivermon that
basis- thereis no guaranteshewould granthim the waiver on thequities And without it,
Garcia remais deportable. This discretion renders too speculative gsljdy that the relief
Plaintiff can obtain here will redress the injury he has suffa®tie has not established any
reason to believe he would be successful in obtaining the waiver.

For § 212(c) waivers, “[tlhe burden [was] on the applicant to establish that a grant of a

waiver . . . [was] warranted in the exercise of discretion,” In Re Mehtigalez 21 I. & N.

Dec. 296, 299 (BIA 1996), since 8§ 212(c) waivers involved equitable balareeeyargas

Hernandez v. Gonzales, 497 F.3d 919, 927 (9th Cir. 2007). Equitable factors the BIA considered

in weighing a8 212(c) applicant’s case included “the nature and underlying circumstartbes of
.. . deportation ground at issue,” “the existence, seriousness, and recency of ara} crimi

record,” and “evidence of bad character.” Yepeado vINS, 10 F.3d 1363, 1366 (9th Cir.

1993) (citingMatter of Edwards20 I. & N. Dec. 191 (BIA 1990)).

The Court is doubtful — given Plaintiff’'s previous record of fraudulent and misleading
behavior, coupled with his criminal conviction for drug traffickinthat an immigration judge
would grant such discretionary relidPlaintiff himselfhas not allegethatsuch judge could turn
a blind eye to his cocaine-trafficking conviction and his previous mistruths in his -US&Al
application. The Cotithus does not find it likely that the ordes asks for — adjudication of his

1981 application — would ultiately remediate the harm he seeks to prevert., his
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deportation. As such, Plaintiff has not stated an imjedyessabléy the Court and thus cannot
establish that he has standing to bring this suit.
3. Nunc Pro Tunc

Garcia faceyet anotheroadblock in seeking to establish the redressability of his claim —
namely, the extraordinary remedy he seeks from this Court. He cannot evendaketf@ his
longshot discretionary bid unlegss Court grants him ar-reachingequitable reprieve in the
form of nunc pro tunc This is because the law and facts as of 2016 preclude Garcia from both
applying for and obtaining LPR status as well as seeking and obtaining a 8\2a&@r) ‘Nunc
pro tung Latin for ‘now for then,’ refers to a court’s inherent power to enter an order having

retroactive effect. louri v. Ashcroft, 487 F.3d 76, 87 (2d Cir. 2046jting Black’s Law

Dictionary1100 (8th ed. 2004)). Although central to tése Plaintiff barelyraisel nunc pro
tuncat all until his untimely Sur-ReplySeeECF No. 20, Exh. 4 (SuReply) at 1517. Given
the extensiveature ofGarcia’snunc pro tuneequestthe Court doubtthatit even has the
power to grant it. If the Court were so empowered, moredvancludes that the equities
strongly weight against a grant.
a. Availability

As a threshold matter, the reach of federal courts to grartt pro tuncelief in
immigration cases is unsettlett.remains an open question whether federal courts sitting in
equity mayusenunc pro tun@as broadly as the BlAself does in immigration matters, for

outside of the immigration contextunc pro tundas been an “equitable remedy traditionally

used to apply to a courttsvn [prior] order or judgment retroactively.” Ethyl Corp. v. Browner,
67 F.3d 941, 945 (D.C. Cir. 1995) (emphasis added). Some courts have concluded that while the

BIA may possess broad discretion to nsac pro tunccourts should exercise it on a more
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limited basis.SeeRomereRodriguez v. Gondes 488 F.3d 672, 678-79 (5th Cir. 2007) (“[W]e

do not believe that the courtsunc pro tunauthority is any broader in the context of
immigration law than it is in other contexts.”).

Although the D.C. Circuit has not ruled on the proprietyuric pro tuncelief in the
quest for sinceepealed § 212(c) waiversther circuits have split as to the availability of such a

remedy Compare Edwards v. I.N.S., 393 F.3d 299, 309 (2d Cir. 2004) (“The BIA has, through

much of § 212(c)’s history, explicitly deem it appropriate to awardZ.2(c) waiversiunc pro

tunc”), with Fernandes Pereira v. Gonzalé$7 F.3d 38, 47 (1st Cir. 2005) (refusing to grant

nunc pro tuncelief for plaintiff erroneously denied access to § 212(c) waivemiyigration
judge). Yet, to be able to seek a § 212 wajMelaintiff must first obtaimunc pro tunaelief for
adjudication of his 1981 I-485A application. Summc pro tunaelief, however, is more than
was authorized in Edwards, which only stateatnunc pro tun®rders ar@appropriate where
they would “return aliens to the position in which they would have been, but for a sighifica
error in their immigration proceedings393 F.3d at 308-09In Plaintiff's case, there was no
error in the denial of his § 212(ajiver, so at best his argument is that USCIS erred in failing to
adjudicate his 1981 I-485A application.
This leads to another probleior Garcia As one Circuit put it:

[T]he instances in which suamnc pro tungrelief could be granted

have been linted to those in which the grant woukffect a

complete dispositiorof the case, i.e., where the only ground of

deportability or inadmissibility would thereby be eliminated or

where the alien would receive a grant of adjustment of status in

conjunction with the grant of any appropriate waivers of
inadmissibility.

PerezGonzalez v. Ashcroft, 379 F.3d 783, 789 (9th Cir. 2004), rev'd on other grdBodzales

v. Dep’t of Homeland Sec., 508 F.3d 1227 (9th Cir. 2007) (qudtifRe Garcialinares 21 I. &
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N. Dec. 254, 257 (BIA 1996)) (emphasis added) (internal quotation marks omitted). In other
words, in thoseases whereourtshaveorderednunc pro tunaelief, suchordersgranted

plaintiffs thecompleterelief they soughtSee, e.g.Edwards, 393 F.3d at 304-306 (granting

nunc pro tunaelief to aliens erroneously denied opportunity to apply for 8§ 212(c) waivers);

Snajder v. I.N.S., 29 F.3d 1203, 1208 (7th Cir. 19g4r{tingplaintiff removal hearingiunc

pro tuncto remedy immigration judgs error in proceedingvith hearing without petitiones’

attorney presejitBatanic v. I.N.S., 12 F.3d 662, 664, 667-668 (7th Cir. 19§&ntingnunc

pro tuncrelief to alien erroneously denied opportunity to apply for asylum).

Here,by contrastithe error Plaintiff alleges ignrelatedo the reliethe ultimatelyseeks.
The error is thatUSCIS wrongly failed to adjudicate his 198485A applicationbut the injury
Garciaultimately seeks to redress is his denial of access to a § 212(c) warderinQUSCIS
to adjudicatehe 1981applicationnunc pro tunavould not “effect a complete disposition” of his

claim, seePerezGonzalez 379 F.3d at 78%ecaus@vena successful adjustment of status

would notguarantee higligibility for a §212(c) vaiver, let alonesuccess at obtainingon the
merits. Plaintiff, in fact,may have been ineligible for a 8 212(c) waiver for other reasons, such
as having served more than five years in prison due to an aggravated &ém8yU.S.C.

1182(c) (1990)repealed by 304(b), 110 tat.at 3009-597 Fernandes Pereird17 F.3d at 41

(denying plaintiff's claim for 12(c)nunc pro tunaelief to treat plaintiff as having served less
than five years in prison)Thenunc pro tuncaelief Plaintiff asks for is thusdifferent fromthat
sought in thoseases in whicleourts have found such remealyailing

Given these considerations, the Court does not betiene pro tuncaeliefis available to
remediate the harflaintiff hopes to avoid, and so any order from this Court would do nothing

to redress hisnarrowly allegednjury.
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b. Breadth of Relief Sought
Even assumintheavailability of nunc pro tundere theform of reliefGarcia seeks is
exceptionallybroad as he faces several timinglated challengedHis first hurdle is thatas of
today, he would not even be eligible for adjustment of statu®R While INS did grant him
LPR status in 1991, in his 1990 application he answered “no” to the question of whether “any of
the foregoing classes apply to you,” where said classes included ‘ahensave been
convicted of violation of any law or regulation relating to narcotic drugs or madhorawho

have been illicit traffickersni narcotic drugs or marihuana . . ..” Notice, Exh. 10 (I-485A

Application (Nov. 19, 1990)Yemphasis addedHe would have to answelgs to such a
guestion today, rendering himself ineligibM/hat Plaintiff seekss thereforeeven more far
reaching: that USCIS’adjustment-ofstatusprocediretake place as if it werg981, before he
participated in the cocairteafficking activities and was incarcerated. Only then could Garcia
lawfully obtain LPR status, doing so before his criminal activities rendered him ineligible

This remedy is not only extraordinary, but it would also require USCIS to ignarerits
adjustment-of-status procedures. As Defendants point out in their Reply, g&/ations
require that “[a]n application or petitioner must establish that he or she idesfilthe

requested benefit at the &nof filing the benefit request and must continue to be eligible through

adjudication” 8 C.F.R. 8 103.2(b)(1) (emphasis addexse alsdreply at 16. An “immigration
benefit application” includes “any application or petition to confer, certifgnge, adjustyr
extend any statugranted under the Immigration and Nationalization Act.” 8 U.S.C. § 1572(2)
(emphasis added). This includes applications to adjust an alien’s status to thataofguer
resident. As a result, even if Garcia were eligiblglierimmigration benefit LPR status- as

of the time he filed (in 1981), the regulation requires that he continue to béeeligthh the time
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the status is grantedi.e., today. The Court would therefore also have to order USQGlLBria
blind eye b his subsequent criminal activities

And Garcia’s need fonunc pro tunaelief does not stop there. Even if he did obtain
LPR status, he would remain ineligible for a § 212(c) waiver tb@aause such waivers no
longer existhaving been repealed in 1996ee8 U.S.C. 1182(cYepealed byg 304b), 110
Stat.at3009-597. The Court would also have to order USCIS to ignore other 1996 amendments
to the INA,see§ 304a), 110 Stat. 3009-594, that render cancellation of remzatagorically
unavailable t@a permanent residenbnvicted of an aggravated felongee8 U.S.C.
8§ 12291§a)(3). Garciawould thus need the Court to order that USCIS considen a waiver
nunc pro tuncas if it were still availabléodayand as if havere still elgible for relief from
deportation.

c. Equities

Even if it were proper for the Court to gramiuhc pro tunaelief], it] ‘should be granted
or refusedfonly] as justice may require.” _Edward393 F.3d at 310 (quotiriditchell v.
Overman 103 U.S. 62, 65 (1882)). Here, the Court does not beltgusticedemands
rewinding both the law (the availability of the § 212(c) waiver) tedfacts (to treat Plaintiff as

if he came before USCIS in 1981)unc pro tunas an equitable remedinfrequentlygraned

SeeZhang v. Holder, 617 F.3d 650, 665 (2d Cir. 2010) (“[T]he doctrimeuat pro tungs a far
reaching equitable remedy applied in certain exceptional cases, typically airaetifging]
any injustice [to the parties] suffered by them on account of judicial [or apeeiey.”)
(citations and internal quotation marks omitted).
Plaintiff does not come before this Court with clean hands, a chief consideration in the

weighing of equitable remedieS$eePrecision Instrument Mfg. Co. v. Auto. Maint. Mach. Co.,
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324 U.S. 806, 814 (1945) (noting “equitable maxim that ‘he who comes into equity must come
with clean hands’ . . . closes the doors of a court of equity to one tainted with inequdsalaene
bad faith . . . however improper may have been the behavior of the defendant”). hizasei&
acknowledgeshat he acted fraudulently or misleadingly in his 1990 adjudication, in vialeich
claimedLPR eligibility while simultaneouslyngagingn unlawfulcocaine traffickinghat
would render himneligible for such statusSeeDecision of Immigration Judge at R.is clear
from his November 19, 1990, 1-485A application thafraudulentlycheckedhe “no” box
concerning whether he had participatediolations of the law anuh illicit trafficking of
narcdics. Seel-485A Application (Nov. 19, 1993t 23. The equities do not seem to weigh in
Plaintiff's favor wherehe seeks to use the Court’s power to erase his badrat his
immigration record.

Plaintiff's equitable claim is also weakenleyg his own delaydimiting his abilityto

contend that the injustice arose due only to agency d€ayouri v. Ashcroft, 487 F.3d 76, 87-

89 (2d Cir. 2007{finding nunc pro tunaelief unwarranted where plaintiff’'s delays contributed
to inability to seek discretionary stay of voluntary a¢prefrom BIA). Here, Garcia has been
underanorder of supervision (and potentially deportalBiere1998, a status he has not sought
to alterthrough adjudication of his 19&fpplicationuntil now,nearly 20 years later, presumably
because rapidly iproving diplomatic relations with Cuba may one day soon make him
deportable. His 2015 lawsuit is the first documented effort he has made to seek actson on hi
application filednearly 35 years agoWhile attached exhibits indicate Plaintiff filed a FOIA
request in 2004 and obtained 387 pages of responsive docureettS&ES FOIA
Correspondence (Sept. 13, 20070 ,never explains whye did not challenge inaction on his

1981 application back thewhen he was surely aware of it
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Garcia tries to shift the balance of the equities by arguing that “the fault irgfealin
adjudicate plaintiff’'s application lies solely with the defendargsg'Sur-Reply at 15hut this is
not true. Plaintifhas not providednyevidence thahe orhis familyever contacted INS
between 1981 and 1990 to determine the status of theap@fitation or that heaisel theissue
at his deportation hearing or during his § 212(c) waiver hearing. Indeed, rather than seek
adjudication of higdirst application in 1990, he effectively abandomeoly applyinganewwith a
second application, obtainimgtroactive relief undehat later applicatioall the way back to
January 1, 1982By all accounts, Plaintiff was satisfied with the outcome of his adjustment of
status until it was revoked on account of his dimadficking activities. Whatever injury Plaintiff
has experienced from the delay his 1981 application, he appears to have maddfot until
this lawsuitto remediatét. To nowcome into court decades later ash@im injustice seems a
stretch. The weighing bthe equities, therefore, tltlecidedlyin Defendants’ favor.

** x

When all is said and donlaintiff’'s only hope for relief requires the Court to string
together a considerable series of counterface@thatGarciacan retroactively obtaihPR
status at a time before ldsug conviction rendered himeligible. To wit, he needs th€ourt in
2016 to grant hinanadjustment of status as if it wet881,so that he can pursue a waiver that
was repealed in 1996 — without being disqualified by unlaadtibns heengaged in back in
1990. And even if the Court did weave such a complex legatiting of history there is no
guarantee such a discretionary remedy would be granted to him, particularlyngiven t
demonstrable evidence that he has previously been dishonest in seeking adjustaers andt
was subsequently convictefidrug trafficking Such relief $ simply too speculative to maintain

standing even if tverewarranted on an equitable basis, which the Court concludes it is not.
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Because the Court finds that Plaintiff lacks standirggtkrelief, it need notackle the
complicated legal arguments t@aswhether it has jurisdiction under the INA, APA, or federal
mandamus provision, nor resolve the stabftBmitations issues raised by Defendan8eeAm.

Library Ass’n v. FCC, 401 F.3d 489, 492 (D.C. Cir. 200%is . . .well established that Adle

lIl standing is a prerequisite to federal court jurisdiction’).
V. Conclusion

While the Court’s path through this countryismigration laws has been tortuous, the
outcome isstraightforward no remedy is available to Plaintiff herBefendants have
demonstrated thahey havédulfilled their search obligations on Garcia’s FOIA request, and
Plaintiff lacks standing to ask this Court to order USCIS to adjudicate his outgfadr@fi1 I-
485A application for adjustment of status. The Cauilt, accordingly issue a contemporaneous
Order granting Defendants’ Motion to Dismiss and Motion for Summary Judgment.

/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: March 2, 2016
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