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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TENISHA N. JIGGETTSet al.,
Plaintiffs,
V. Civ. No. 15cv-0752 (KBJ)
DISTRICT OF COLUMBIA, et al,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION

On Mach 5, 2016, Plaintiffs Tenisha N. Jiggetts and Karen W. Cooper
(“Plaintiffs”) filed a Fourth Amended Gmplaintagainst the District of Columbia and
sevenof its individual employeegqcollectively, “Defendants”) Jiggetts and Cooper
formerly worked forthe Superior Court of the District of Columbia, and tHawsuit
arises out of series of allegedly discriminatoand tortiousactsthey allegedlyfaced
in the ontext of their employment. Plaintiff$ourth Amended @mplaint(hereinafter
referred to as “the complaint§ontains20 separatelaimsfor relief, andgenerally
assers that (1) Defendants violated2 U.S.C. 81983 by depriving Plaintiffs of #ir
rights underthe First, Fourth andFifth Amendments to the U.S. Constitutioi2)
Defendants'discriminatoryand/or retaliatoryonductviolated Title VII of the Civil
Rights Act of 1964“Title VII") , 42 U.S.C. 8000eet seq, the Family and Medical
Leave Act(*FMLA"), 29 U.S.C. 8601et seq, andthe Age Discrimination in
Employment Act of 196 7*"ADEA”) , 29 U.S.C. § 62®tseq; and(3) Defendants have

committed the commoralv torts ofassault, battery, negligence, and intentional and
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negligent infliction of emotional distres{See4th Am. Compl., ECF No. 37, at 48
76.)!

Before this Court at present Befendantsmotion to dismissPlaintiffs’ Fourth
Amended @mplaint (SeeDefs.” Mot. to Dismiss (“Defs.” Mat), ECF No. 41.)
Defendantsarguethat Plaintiffs’pleading—which is 78 pagesong and containsnore
than 450paragraphs-should be dismissed for failute comply with Federal Rulef
Civil Procedure 8andthat,in any eventCounts | and I(Section 1983 claims brought
against various individual defendahtaust be dismissefbr failure to state a claim
upon which relief can be grantedSee id.at 3-4.) For the reasonexplainal below
this Court agrees with Defendants tidaintiffs’ Fourth Amended @mplaint fails to
comply with Rule 8’s pleading and notice requiremeniarthermorethe Court notes
that Plaintiffs have previously been granted several opportunitipsottucea
complaintthat satisfieRule 8 and theiey providesDefendants withsuccinct and
sufficient notice of theéegal theories that undergiflaintiffs’ claimsand theparticular
allegations that support thenPlaintiffs’ Fourth Amended @mplaintcontinuesto
containscattershoassertion®f fact that are not properly directed at the myriad legal
claims thatareinserted into the pleadingndthis Courthaslittle confidence thayet
another try would yield different result. Consequently, Defendanttion to dismiss
the complainis GRANTED, andthis casewill be DISMISSED without prejudiceand
in its entiretyon Rule 8grounds alone A separate order consistent with this

Memorandum Opinion will follow.

1 Page numbers herein refer to those that the Court’s electroniditiagesystem automatically
assigns.



BACKGROUND
A. Alleged Facts

Tenishaliggettsand KarenCooper two African-American femalesareformer
employees of the District of ColumbigSee4th Am. Compl. { 11.)Jiggetts who is
forty-six years old “served as the attorney advisor to the Criminal Division at the
Superior Court of the Distrtoof Columbid (id.), andCooper who issixty-ong “served
as a supervisdrin thatsame division(id.). Plaintiffs allege thaton numerous
occasionsseveral employees of the Superior Court of the District of Columbia
namely, Defendant®Baniel W. Cipullo, Cheryl Bailey, Anne Wicks, Yvonne Martinez
Vega, Richard Parris, Nancy McKinnegnd Belinda Carsubjected Plaintiffs and
otherSuperior Couremployeedo a variety of “racial, gender, age and compensation
discrimination, harassment, a hostile workveonment, interference and retaliat[g]
(1d. 7 19;see also idf[f 13 153-54, 167, 176, 233) Plaintiffs’ Fourth Amended
Complaintdescribs a plethora of events, encounters, aeheral working conditions
thatrange from instances of purporté&aullying” and namecalling (id. 149) to less
favorable treatmentsgeid. 1 54, includinguntimelyandbr poor performance
evaluations gee id.f 78,225). The complaintdescribes somacts thatwereallegedly
directedagainstPlaintiffs personally(see,e.g, id. { 32), whileotheractsappeatrto
have been takeagainst other Superior Cowetmployeeqsee, e.qg.id. 1151, 76-77) or
racialminorities in genera(see, e.g.id. 1146, 54, 70). Jiggettsclaims thatshewas
alsoinvolved in physicabr vemal altercations withDefendantParrisand Cipullo gee
id. 11119-120, 128, 132)after whichshe was unlawfully suspendeahdher

employment was terminatedde id.{ 131, 135).Cooperalleges that, as a result of



some or all of the aforementioned acts, she was ultimately forced tmre{Seeid.

1238)

B. Procedural History

1. Plaintiffs Complaints

Plaintiffs have submittetive complaintsin this mattey the first of whichwas
filed on May 20, 2015 Plaintiffs’ initial complaint, whichwas broughtgainst the
District of Columbia andndividual defendanCipullo, was56 pagslong, contained
477 paragraphs, andllegedl15 separatestatutory and constitutional violationgSee
Compl., ECF Nol.)? For the next 18 month#®laintiffs sought leave tamendtheir
complaintthreetimes (SeeMotions for Leave to FileAmended Complairst, ECF
Nos. 10, 27, 31) At each turn Plaintiffs increasedhe number ofclaims,the number of
defendantsand thebreadthand deptiof their factualallegations (See e.g, 1st Am.
Compl., ECF No. 11r@ising27 counts in a 5¢page, 482paragraph pleadingrought
against six total defendant2nd Am. Compl., ECF No. 30 (raising 29 counts in a

73-page, 593paragraph pleadingroughtaganst sixtotal defendants); 8rAm. Compl.,

2 Fourteen of the counts in the initial complaint pertained only toetiggand one was broughy b
Cooper. Jiggetts claimed:(1) gender discrimination under Title VII; (2) race discrimination under
Title VII; (3) race, gender, and color discrimination agsti Cipullo undethe D.C. Human Rights Act;
(4) race, gender, and color discrimination agaithst District of Columbia under the D.C. Human
Rights Act; (5) hostile work environment under Titlel\V(6) retaliation under Title VII; (7) common
law false imprisonment against Cipullo; (8) false impriment against the District of Columbia
through vicaious liability; (9) intentional infliction of emotionadistress against Cipullo;

(10) intentional infliction of emotional distress against histrict of Columbia through vicarious
liability; (11) Fifth Amendment rights violation, purant to the EquaPay Act, based on gender;
(12) assault against the District of Columbia through vicasidiability; (13) Section 1983 claim
against the District of Columbilbased on her Fifth Amendment rights againgiaétern or practicef
unequal treatmentand (14) negligent training, supervision, and retention clagaiast the District of
Columbia. (SeeCompl. at 1550.) Cooper assertednly that the District of Columbia and individual
defendant Cipullo had violated her Fifth Amendment rights pursuathieed&qual Pay Act.(SeeCompl.
at 52-56.)



ECF No. 32 (raising 51 counts in a Xpage, 1072paragraph pleadingrought against
eight total defendants).)

At a status conferencend-ebruary 11, 2016he parties agree the Plaintiffs’
filing of a fourth amended complain{SeeFeb. 11,2016 Hr’'g Tr., ECF No. 49at 9-
10.)® A Court ordermemorializing this agreemefllowed. (SeeMin. Order of Feb.
11, 2016.) Then on March 5, 2016, Plaintiffs filed thastant pleadingtbe Fourth
AmendedComplaint),which standsat 78 pagesand 459paragraphsong. The Fourth
Amended Complainéllegesstatutory, constitutional, and commbaw violations in the
context of20 countghat have beebroughtagainst the District of Columbia arsgven
of its employees, both in their individual awdficial capacities (See4th Am. Compl)

While shorter in lengthhan many of its predecessptse Fourth Amended
Complaintis hardlya model of clarity. For examplePlaintiffs’ Tenth @untextend
over twentytwo paragraphg¢see id.{f 35%72) and istitled “MIXED MOTIVE RACE,
AND/OR SEX, AND/OR AGE AND/OR RETALIATION IN VIOLATION OF TITLE
VII OF THE CIVIL RIGHTS ACT OF 1964, AS AMENDED, 42 U.S.C.Z)00(e)
HOSTILE WORK ENVIRONMENT AND THE ADEAJIGGETTS AND COOPER
AGAINST THE DISTRICT OF COLUMBIA' (id. at 63). As far as the Court can
discern,in thisonecountaloneldiggetts and Coopellegethatthe Districtof Columbia
(through the acts of angome, or all of the individual €&endants)yiolated Title VII
and the ADEA whenit “interfered and obstruetd [Jiggetts’$ requests for a transféo

another divisioh (id. 1Y 353-54); “failed to promote Coopet” (id. 1Y 35556); “failed

3 This agreemenwas reachedt the Court’s urgingin order to avoid Defendants’ anticipated filing of a
Rule 8 motion to dismiss regarding th&ifd Amended @mplaint, and to accommodate the Court’s
stated concerns regarding tBecessive length and lack of clarity in that pleadin§edFeb. 11, 2016
Hr'g Tr. at 9-10.)



to select [Cooper] for the Special Proceedings Branch and Quality#@sse Branch
Chief positions”(id. 11 35%58); interfered, obstructed and abolished Plaintiffs’
“‘compressed days off(see id.195, 353-62);, gave Plaintiffdow performance ratings
(see id.17 363-66); “interfered with, obstructed and terminated [Jiggeits’
employment”(id. 1 368; see also idf 369; andconstructivéy discharged Coopesée
id. 111 369-70). This onecountalsoalleges thatachof theseevens wasmotivated (in
whole or in parthy discriminatory animusiue to Jiggds’s and Cooper’sace or
gender or ageandbr was undertakem retaligion for their engaging in protected EEO
activity—or somecombination of some or all of these improper motiv@sdthat,
through it all, Defendants subjectdidjgets and Coopeto a hostile work environment
(Seeid. 11 35%72; see also idat 69 (attriluting the conduct in Count Ten &ach and

every one of these theoriek)

2. Defendants’ Motion to Dismiss

On April 8, 2016 Defendantdiled a jointMotion to DismissPlaintiffs’ Fourth
AmendedComplaint which agues that theleadingshould be dismisseid its entirety
for lack of clarity and brevitypursuant to Rule (&). (SeeDefs.” Mot. at 3, 7-8.)
Defendants contend th#te complaint’s lengthy factual narrativehopelesslywague
and“almost entirely divoced from. . . the legal basis for their clairhg¢id. at 7),and
thus requirePDefendantdo guesswvhich of themyriad actsrecited inthe complaint
pertainsto each ofthe 20 counts gee id.at 3 (describing the complaint as riddled with
“scattershot fawal allegations that Plaintiffs largely fail to connect with their mottled
legal theories)). In this regard, Defendants maintain that, the sheer “breadth of the

factual allegations™—when coupled with the complaint’s varied and wi@aging legal



contentions—renders the pleading incapable of providing “adequate notice of the basis
of Plaintiffs’ claims” as Rule 8(a) requireqld. at 7, 8.) Defendantsalsochallengethe
Section 1983 claims that are based on alleged violations of the Ra$tifh
Amendments(Counts | andll) on the groundshat theseparticularclaims are*plainly
deficient' (id. at 3), and must be dismissed for failure to state a claim upon which relief
can be grantedsge id.at 8-13).

In opposition,Plaintiffs argue that the amendedmplaintis necessarilyengthy
because it contains every fact required to state their legal €lamd,indeed, theé'facts
follow a logical progression that provides the defendants and the Caihrfaui notice
of the claims being assertesh that deendants may be able to prepare a responsive
answer and an adequate defehséRls.” Opp’n to Defs.” Mot. to Dismiss (“Pls.’

Opp’'n”), ECF No. 43, at 5.)With respecto Defendants’ contentionggarding

Couns | and I, Plaintiffs insist thattheseclaims areviable becauséheir EEOC
complaintsqualify asprotected speech under the First Amendn(seeid. at 5-9), and
becausdhe myriad personnel actionsdaout in the amended complairdasonably
support an inference dintentional racal discriminatiori in violation of the Fifth
Amendment(id. at 19 seealsoid. 12-19 (setting forthexamples ofdliscriminatory
conduct laid out in the amended complaint, but warnireg the list is not exhaustive)

Defendants’ motion to disies Plaintffs’ Fourth Amended @mplaint is now ripe

for this Court’s review.

. LEGAL STANDARD S

FederalRule of Civil Procedure8(a) mandates that aomplaint“must contain

. .. ashort and plairstatement of the claim showing that the pleader is entitled to



relief.” Fed. R. Civ. P. 8(a)(2)Rule 8(d)(1)further elucidates this mandatey

requiring that“[e]ach allegation mudte simple, concise, and direct.” Fed. R. Civ. P.
8(d)(1). ‘Taken together, Rules 8(a) and [8(d)(1)] underscore the emphasis placed on
clarity and brevity by the federalleading ruleg]” Ciralsky v. CIA 355 F.3d 661, 669
(D.C. Cir. 2004) (internal quotation marksd citationomitted) and it is well
establishedhat Rule 8“sets out a minimum standard for the sufficiency of complaints”
in order “to give fair notice of the claij®] being assertédand the grounds upon which
theyrest “so as to permit the adverse party the opportunity to file a responsiveranswe
prepare an adequate defense and determine whether the doctresejodicatais
applicable[,]"Brown v. Califano 75 F.R.D. 497, 498 (D.D.C. 197{itations omitted)

see also Bell Atl. Corpv. Twombly 550 U.S. 544, 5582007) (explaining that the
requirements of Rule 8 are meant “to give the defendant fair notice of twhat t

claim is andthe grounds upon which it rest§lteration in original) (internal quotation
marks and citation omittejl)

Significantly, pursuant to these rulé'$t] he court or opposing party must be able
to understand whether a valid claim is alleged and if so what itReblete v. Indymac
Bank 657 F. Supp. 2d 86, 96 (D.D.C. 2009) (internal quotation marks and citation
omitted). “[W] hat is the proper length and level of clarity for a pleadingis largely
a matter that is left for #hdiscreion of the trial court,” andrariesfrom case to case
dependingon “the nature of the action, the relief sought, and the respective positions
the parties in terms of the availability of information and a number adfrqthagmatic
matters: 5 Charles AWright & Arthur R. Miller, Federal Practice &rocedure§ 1217

(3d ed.2004). “Still, a complaint that is excessively long, rambling, disjointed,



incoherent, or full of irrelevant and confusintaterial will patently fail the Rule’s
standard, and so Wi“a complaint thatontains an untidy assortment of claims that are
neither plainly nor concisely stated, nor meaningfully distinguished troid
conclusions, sharpdrangues and personal commeht3 .M. v. District ofColumbig
961 F. Supp. 2d 169, 174 (D.D.C. 20XBj)ternal quotation marks and citations
omitted). And if a complaintfails to comport withthe standards of Rule 8, the court
may dismisgshe pleading or the actionSeeFed. R. Civ. P. 41(h)see alscCiralsky,
355 F.3d at 66%9explaining that “Rule 4X) authorizes the court to dismiss either a
claim or an action because of the plaintiff's failure eonply with” Rule 8) Kuehl v.
FDIC, 8 F.3d 905, 908 (1st Cir. 1993) (“A district court has the power to dismiss a
complaint when a plaintiff fails to conypwith the Federal Rules of Civil Procedure,
including Rule 8(a)(2)’s ‘short and plain statement’ requirement.”).

“When a trial court concludes that an initial complaint fails to satisfy Rulea 8, a
appropriate remedy is to strikke complaint . . and ¢ provide the plaintiff with an
opportunity to file an amended complaint that complies with the Rulésliagzai v.
Broad. Bd. of Governotsl09 F. Supp. 3d 67, 69 (D.D.C. 2018 uhammad v. Dine
No. 14-cv-507, 2014 WL 1284761, at *1 n.1 (D.D.C. Mar. 2014),aff'd, 602 F.

App’'x 542 (D.C. Cir. 2015)cf. United State ex rel. Shea v. Verizon Comms, Inc,

160 F. Supp. 3d 16, 30 (D.D.C. 2015) (noting that “a complaint begins an action, but
amendment or dismissal without prejudice of that complaint do¢®nd the action;

aJs long as the complaint may be amended, the action itself continudeWever, “the
federal courts are far less charitable when one or more amended pleablasgsy have

been filed with no measurable increase in clatity Wright & Miller, Federal Practice



& Procedure8 1217 If aplaintiff has beermgiven ample opportunity to comply with
Rule 8butfails to do so, oif the amended pleading sufferem similar
insufficiencies, thernt is appropriaé for the Court to dismiss ¢élcasewithout providing
another opportunity to amendseeCiralsky, 355 F.3dat 669 (affirming dismissal of the
entire action because the amended complaint suffered from the same Rule 8
deficiencies);Gardner v. United Statef11 F.3d 1305, 1309 (D.C.irC2000)
(observing that dismissal pursuant to Rule 41(b) should be taken “after unfmasfont
to lesser sanctiondtitation omitted); Shallal v. Gates254 F.R.D. 140, 14314
(D.D.C. 2008)(noting that the “unusual remedy” of dismissing an action for failure to
comply witha court order is warranted where a complaint, despite multiple attempts to
amend, repeatedly fails to comply with the Federal Rules)

Notably, a courmust be cautious about dismissing a cagé prejudiceon
Rule 8 grounds, because doing Bwecloseghe plaintiff’'s opportunity to file acured
complaint infuture proceedings and start tlaetionanew SeeBurrell v. AT & T, 63 E
App’x 588, 589 (2d Cir.2003)(noting that dismissing the action without prejudiceas “
lesser sanctio than dismissal vih prejudicé); seealsoKuehl, 8 F.3d at 908
(explaining that théfederal rules promote the disposition of claims on the merits rather
than on the basis of technicalities,” so “courts should be reluctant to ergpdssmissal
with prejudice for a rules violation that is neither persistent nor veust particularly
without some review of the merf)s Thus, dsmissalswithoutprejudice are the norm
absent exceptional circumstangcesach asvhere®a party fails or refuses to file an
amended andimplified pleading or does not exercise good faith in purporting to do

sd.]” 5 Wright & Miller, Federal Practice & Procedugel217;see also Griffin v.

10



Milwaukee Cty,. 369 F. App’x 741, 743 (7th Cir. 201Q)A court is free to dismiss a
complaint with prejudicavhen the plaintiffs have been given opportunities to amend,

but fail to do sd).

1. ANALYSIS

Plaintiffs have had five opportunities to produceaamplaint that satisfies the
standardset forth inFederal Ruleof Civil Procedure8(a) and (d)(1)and yet the
Fourth Amended Complaint continuesdontainprolix, irrelevant, andcattershot
assertions of fact that are ndearly orproperlyaligned withthe myriad legal claims
thatrandomlyappearin the 78-pagepleading. Thus, as explained below, the commlai
at issuedoes not comply with the requirements of Federal Rudmdat this pointthe
Court has abandoned all hope that the myriad deficienci®$aintiffs’ complaint will
be addressenh the context of the instamiction. ConsequentlyDefendans’ motion to
dismiss will be granted, anthis casewill be dismissed without prejudicand in its

entirety.

A. Plaintiffs’ Fourth Amended Complaint Fails To MeetRule 8s Clarity
And Brevity Standards

The Fourth Amended @mplaint violates Rule 8 in at leastrée respects(1) it
is unnecessarily detailed and lengthy; (2) it contains irrelevant anfising material,
and (3) it lacks sufficient clarity to give fair notice of the clairassed and their basis.

First, Plaintifis’ pleadingis unnecessarilyelnghy, and thudails on its faceto
provide“simple, concise and direct” factual avermeatsda “short and plain”
statement of the legalaims. To be surePlaintiffs havemade amttemptto reduce the

overall length of the pleading(Compare3rd Am. Compl. (135 pages longyith 4th

11



Am. Compl. (78pages long) Buttheir Fourth Amended @nplaint remains “quite
long—a point that is more than simply a matter of aestheti€dralsky, 355 F.3d at
669. It is well established thafftinlnecessary prolixityn a pleading places an
unjustified burden on the court and the party who must respond to it because they are
forced to select the relevant material from a mass of verbialge.(internal quotan
marks and citation omitted).

That task has proveto be overwhelming in the instanase. Put franklytiis
nearlyimpossible to discern thessentialfactsthat underlie Plaintiffslegal claims
because othe excessivelyengthy recitation of eventand myriad seemingly irrelevant
descriptionghat arepresentedn this pleading (See e.g, 4th Am. Compl.qf 14-18,
163-67 (detailing Jiggetts and Cooper’s academic and professional backgroudd);
1932-40,78-82, 86, 21726, 229-30 (describing, at lengtlnd repeatedly, the
performance evaluation processdahe circumstances surrounding the Plaintiffs’
untimely receiptof certain negativevaluations)id. 1135, 71 79, 85, 88, 91, 96, 105,
116-19, 169, 174, 204, 2608, 230(explainingthe manner in whiclbefendants
conductallegedlyviolatedseveral internal personnel policiegithout explainingthe
legal significance of these purportemlations); id. 1206-07 (describing personal
inconvenienceshat Cooperallegedlyexperienced from changes to her work schedule)
id. 11 19-20, 53-54, 6569, 136, 14343, 14757, 177, 201, 21516, 221, 225, 23235,
240-50 (making generalized and conclusory allegations regarding the conduct
describedjn a manner thamirrors the 23page legal elements section)

Secondand relatedlypecausehe Fourth Amended @nplaintcontains

seemingly irrelevant and unnecessary fathie actualfactualbasis ofPlaintiffs’ legal

12



claims(whatever it may be) is obscureghich makes the pleading hopelessly
confusing Ordinarily, excessive detail is mergs]urplusage[that] can andshould be
ignored[,]” United State®x rel. Garst v. LockheeMartin Corp. 328 F.3d 374, 378
(7th Cir. 2003), but in some casesccessive avermentggardingextraneous facts
“make a complaint unintelligible, by scattering and concealing in a mafs
irrelevancies the few allegations that maferid.

The instanttomplaint unquestionably falls into thumintelligible category. For
example Plaintiffs include a host of facthatrelate to their employment bd not
clearly pertainto the legalklaimsthey allege, such as descriptiooisallegedly
discriminatory conduct to whicbtherindividuals were subjected; thedescriptions
are either wholly irrelevant to the matter at hande inexplicably (anghossibly
erroneously) being reciteasgrounds for some of Plaintiffs’ claims.S¢e, e.g.4th Am.
Compl. 1 2223 (complaining about the selection of McKinney, a igsalified
“Caucasian female,” to a position thaiggetts did notapply for’ because Cipullo’s
alleged racial bias discourad Jiggettdrom pursuing it);id. 24 (complaining that
McKinney was not reprimanded after making a mistake, but failing awige a
relevant comparatoor to explain the significance of the eventBecause these
additionalfactual averments relate thegeneralsubjectmatterat issue irthe
complaint(i.e., discriminationandretaliation) one cannoeasilydiscern the
significance oftheseextraneoudacts and thust is exceedinglyifficult for
Defendantdo determinehe basisfor Plaintiffs’ claims asnecessary tpreparea
proper answer SeeBrown v. Dalton No. 965285, 1997 WL 362505, at *1 (D.C. Cir.

May 5, 1997)(noting that when a complaint “contains numerous unnecessary averments

13



and is so lengthy and confusing the defendant'canrot be expected to formulate a
response that wouldpprise fhe plaintiff] of the allegations in the complaint that stand
admitted and will not be in issue at trial and those that are contested andquiiter
proof to beestablished (internal quotation marks and citations omittedY hus,some

of the unnecessary facts not only complicatedkercise of discerning the legal
landscape, theglsoactively prevenDefendants from adequately raising certain
defenses to the complaifit.

The tird problemthatarisesfrom Plaintiffs’ Fourth Amended @mplaintis that
the myriadfactual allegationsre entirely divorced from the variolesgal claimsthat
Plaintiffs assert The Fourth Amended Complaint consists ofpEges of factthat
detail countlesgventsandactsof various Defendants with respect to one or both
Plaintiffs (see4th Am. Compl. {1 14250), followed by 29ages of pure legal language
thatrepeatedly listshe elements o& host oflegalclaims Gee i1d.1 251+459). Eachof

the 20 couns generaly “incorporate[s] by reference” every paragraph beforaunig

4 One particularly potent example of how the excessive and extraneatisrin Plaintiffs’ Fourth
Amended @mplaint impedes an effective deferisemanifest inthe difficulty that any defendant would
have wherformulating an argument about administrative exhaustion or thienely filing of
administrative complaints with respect to Plaintiffdtl& VIl and ADEA claims. The complaint makes
numerous vague allegans regarding administrative complaints that may or may not ftwerbasis of
the current suit.(See4th Am. Compl. 11 8283 (alleging that Jiggetts’complaints against Cipullo
were filed with the Clerk of the Court and with Cipullartself);id. § 98 tating that, [o]n or about
September 22, 2014, solely as a result of the culmination of Cipullo’s distatory, harassing,
abusive and retaliatory conduct as described herein, Jiggetts fileE@g Charge of

Discriminatior?); id. T 49 (asserting th&tCooper filed a bullying complaint against Cipullo regarding
[derogatory namealling] and due to other abusive conduct” with an unnamed agency artdegnt);

id. § 6 (noting that “[o]n June 19, 2015, Cooper filed a Charge of Discriminatitmthe U.S.Equal
Employment Opportunity Commissid)y id. 1203 (stating that Cooper filed her EEO complaint on
June 25, 2014)id. 1 65 (referring to several complaints filed by AfricAmerican employees with
unspecified agencies at unspecified timad);f 51 (aserting that “Sonia Miranda..., a female
African-American Courtroom Clerk Trainer in the DC Superior Crimina¥iBiion filed an EEOC
complaint against Cipullo”). But in the absence of clarity regardimgpich of theseadministrative
actions trulymatters with respect to the claims that Plaintiffs are alleging in theaimsase,
Defendants cannot possibly articulaa@ argument regarding administrative exhaustion.

14



most counts fail to givany indicationof the particular allegationshatcorrespond to
the legal theories and clainisatarealleged in the count at issueld( 251;see also,
e.g, id. 1 265, 274, 282, 293, 304.) And this same core Hppears ireveryone of
theamended pleadings thRtaintiffs have filed with this Courthat is, in eachthe
reader mustguess at what factual allegations underpin each claim, making itdiffi
to evaluate which, if any, show that Plaintiffs are entitled to relief.” f€DeéMot. at 3.)

Count Ten in thdcourthAmended ©mplaintprovidesa clear illustration of the
complaint’s deficiencies this regard.This count spans 2paragraphsand 18 of them
makemuddled statements that indiscriminately assert different legal ideeandthat
only referto the underlying factan passing. By way oéxample, herare four of the
“claims” in Count Ten that pertabo Plaintiff Cooper:

355. Defendant Digtct of Columbia discriminated gainst
Cooper based on her ratkfrican-America), and/or sex (female) and/or
age (date of birth __/ /1954) in retaliation for beposing an unlawful
discriminatory employment practice and for her engagement in protected
EEO activity when it failed to promote her.

356. Defendant District of Columbia discriminatedgainst
Cooper based on her ra@&frican-American), and/or sex (fem&) and/or
age (date of birth / /1954) for herengagement in protected EEO
activity whenit failed to promote her.

357. Defendant District of Columbia discriminatedgainst
Cooper based on her ratkfrican-America), and/or sex (female) and/or
age (date of birth __/_/1954) in retaliation for beposing an unlawful
discriminatory employmengractice and for her engagement in protected
EEO activity when it failed to select her for the Special Proceedings
Branch and Quality Assuran@ranch Chief positions.

358. Defendant District of Columbia discriminatedgainst
Cooper based on her ra@g&fricanrAmerican), and/or sex (fema) and/or
age (date of birth / /1954) for herengagement in protected EEO
activity when it failed to select her for the Special ProceedBmgsich
and Quality Assurance Branch Chief positions.

15



(4th Am. Compl. 11 3558. Becausesachof theseavermens is vaguelyworded
nearly identicalandcomes afted3 pages of facts that recounumerous events that
may (or may notpertain to these claimgne cannot readilgiscernwhat claims are
being made in relation to what conduct, and more specifically, one does not know
whetherPlaintiff Cooper is complaining abo@wur different instancesf a failure to
promoteor alleging four distinctheories of liabilitywith respecto a single failureto-
promoteevent(i.e., hernon-selection for the Special Proceedings Branch and Quality
Assurance Branch Chief positisn And thisconfusionregardingthe events that are
being referenceds only the tip of the icebergeach of these four repetitive paragraphs
regarding Cooper’srfonselection”are almost indistinguishable, aagpear taest at
least in partpn a theory of retaliatiori that isbased on purported “EEO activity”
and/or “opposing an unlawful discriminatory employment practicé” { 355), but
there are no allegains in the complaint that Cooper engagediny EEO-related
activity or voiced her opposition tany practice before the alleged “naelection” took
place?

The fact that there are multiple legal theories smooshed into each ofuhesco
merely muddles matters, and thereby exacerbates theofaclarity problem. During
the February 11th hearing, the Coaammentedwith respect tdhe 12 separate
discrimination claimghatappeared in the Third Amended@plaint that if the same

factsunderlaysomethe counts buthe claim is beingitributed to alternative motives

5 Cooper avers that she filed EEO complaints on two different datestith Am. Compl.{ 6 (stating
Cooper filed her EEO complaint on June 19, 20E8e also idf 203 (stating Cooper filed her EEO
complaint on June 25, 2014)), but both of these filingsurredafter the alleged “norselection” of
July 2013 éee id.171180-82), making it Igally and factually impossible for the purported EEO
activities, which had not yet taken place, to be a maiigafactor in Cipullo’s selection.
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for the allegedly discriminatory or retaliatory gcte., gender or race) thehe counts
could be merged togethesplong as the federal or stal@ws being asserteds the basis
for theclaim share a common legal standarseéFeb. 11, 2016 Hr'g Tr. at-%.)
Plaintiffs then apparentlproceeded to merghe 12 discrimiration-related counts into
only four countsin the Fourth Amendeddnplaint but did not takeareto analyzethe
facts that give rise teach count or the legal standards upon which they turned. The
significance of this oversightannot beoverstated: Title VII and the ADEA, for
instance, have “materially different” burdens of persuasion, thgallstandards are not
interchangeable, their statutory elements are not always coteus\,i and notably, the
ADEA (unlike Title VII) does not “authorize[] a mixethotives age discrimination
claim.” Gross v. FBL Fin. Servs., Inc557 U.S. 167, 175 (2009)And even with
respet to Title VII violations the $andards applicable to the variolegal theorieghat
can underlie a Title VII claincan be incongruouse.g.,“race” and “gender”
discrimination can form the basis of a “mixetbtive” claim because they need only be
a “maotivating factor” of the adverse employment action; however, retaliatiost be
the “butfor” cause of the adverse act and thus cannot be brought as a-motece
claim under Title VII. See Univ. of Texas Sw. Med. Ctr. v. Nasd&3 S. Ct. 2517,
2534 (2013).Thus,it is needlessly confusinigp presengll-in-onecountsthat purport
to seek relief for discrimination on the basis of age, race, and gender ahaltita
(See e.g, 4th Am. Compl. at 63Count Ten))

Theseillustrations areamongthe many problems that exist with respect adl of
the counts in the Fourth Amend@bmplaint,andtheyamplydemonstratehat,in its

current fam, Plaintiffs’ Fourth Amended @nplaint fails to provide sufficient notice of
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the nature and grounds ofahtiffs’ legal claims Moreover, “[i]t is counsel’s
responsibility, not the Court’s, to organizgehinformation prior to the filing of a
complaint into the ‘clear and concise’ statements required by the Ru@shnareddy
v. Dodarqg 282 F.R.D. 9, 1§D.D.C. 2012) Andit is clear beyond cavil that “[a]
‘shotgun pleading—one in which ‘it is virtually impossible to know which allegations
of fact are intended to pport which claim(s) for reliet—does not comply with the

standards of Rule[] 8[.]"Kabbaj v. Obama568 F. App’x 875, 879 (11th Cir. 2014).

B. Plaintiffs’ Apparent Belief That The Pleading Standards Require
Excessively Detailed Allegation®©f Fact, Along With An
Indiscriminate Pack Of Potential Legal Theories,Is Mistaken

In opposition to Defendaat motion to dismissPlaintiffs maintain thathey
have “included all of the necessary facts” requiradrder to stee a claim for relief
under the*heightened pleading requiremerdétailed inBell Atlantic Corporation v.
Twombly 550 U.S. 544 (2007), aridbal v. Ashcroft556 U.S. 662 (2009)(PIs.’
Opp’n at 5.) But this Court finds, as others have before it, tatilling the facts irno a
coherent recitation of essential informatibmould not have reducefPlaintiffs’]
chances of success on the mdr]ts Ciralsky, 355 F.3d at 671Indeed, in contrast to
Plaintiffs’ contentionsthe Supreme Coufts$ decisionsin Igbal and Twomblyclarify that
“Is]pecific facts arenot necessary’in orderto state a claim for relieto the contrary,
the pleading need onlydive thedefendat fair notice of what the ... claim is and the
grounds upon which it rests.’Erickson v. Pardus551 U.S. 89, 93 (200{emphasis
added)(quotingTwombly 550 U.S. at 555)see alsdgbal, 556 U.S.at678 (“[T]he
pleading standard Rule 8 anmmes does not require detailed factual allegations”

(internal quotation marks and citation omitted)jhus, if Plaintiffs had taken steps to
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pare down the complaint in complianagth Rule 8 instead ofoading up their
pleadingwith every conceivable deil that related to any and all aspects of Plaintiffs’
employmentsuchedits wouldnot necessarilyhavegiven rise toa successful
subsequent challenge by Defendants for failure atesa claim under Rule 12(b)(6), as
Plaintiffs maintain.

What is more, Ruintiffs’ suggestion thathere is a@ension between complying
with Rule 8 and stating a clainsuch that includingxcessiveadetail is unavoidable, is
misguided The Rules make clear that, as far as claims are concerned, form and
substance are two diffent things. Rule 8, whictrequir[es]ead averment of a
pleadingto besimple, concise, and direcdpplies to good claims as well as bad, and is
a basis for dismissal independent of Rule 12(b)(68}iennareddy282 F.R.D.at16 n.6
(internal quotation marks omitted) (quotidMcHenry, 84 F.3d at 1179). And, notably,
this Court expresses no opinion as to the viability of Plaintiffs’ aliegathere. That
is, even if tle counts in the Fourth Amended@plaint actually state daim upon
which relief can be granted, “why should the court be obliged to try” to “navigate
through these papers” in order to make that determinatidned State®x rel. Garst
328 F.3d at 378 Rule 8(a)’s very purpose is to relieve the Court (apdasing
counsel) of that burden: it “requires parties to make their pleadingglsti@ward, so
that judges and adverse parties need not try to fish a gold coin from a lodckat.”

Id.

Plaintiffs arealso wrong to contend th#teir claims are sdiciently clear

because Defendants “were able to prepare a table of allegations, settihg dactual

and legal basis for each claimghd thusshould be deemed twave “sufficient notice of
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the factual allegations for each of the claims that the plaintiffs arersge&lief.”

(Pls.” Opp’n at 5.)In this Court’s view, lhe fact that Defendants have done yeoman’s
work in trying to make sense of Plaintiffshpenetrableleading does not medheir
chartis any less of an exercise in guesswork, nor doeslieve Plaintiffs of their Rule
8 responsibility of making their claims cleand concise. In any everfdefendants’
table merelylists various aspects of thitourth Amended @mplaint—(1) the count
numbers; (2) the underlying legal theories; (3) sha&tutory, constitutional, or common
law bases; (4) the Defendant who is accused of the alleged violatidn5& the

Plaintiff that is seeking redressdeDefs.” Mot. at 5-6)—and (despite its titlexhis
compilationdoes not really attempt to identifiie “Factual Basis” for any given legal

count let alone succeeith doing so(id. at 5).

C. The Entire Action Will Be DismissedWithout Prejudice

Plaintiffs have already haohyriad proverbial bites at the apple in thiase—
each of which wasinsuccessful, ean after explicit instructions-andthe Court does
not anticipatethatanyadditionalopportunities to amenthe complainwill be
productive Under these circumstancesh&n“determining whether a dismissal is
warrantedthe court considerthe effect of glaintiff's dilatory or catumacious
conduct on the court’s docket, whether the plaintiff’s behavior has preddhe
defendant, and whether deterrence is necessary to protect thetiyntdghe judicial
system.” Allen v. United State277 F.R.D. 221223 (D.D.C. 2011finternal quotation
marks and citation omitted)And if the court opts to dismiss the lawsuit,ntust

“explain why dismissal is warranted and why other measures are likely to b
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ineffective.” Mikkilineni v. Penn Nat. Mut. Cas. InsoC 271 F. Supp. 2d 151, 455
(D.D.C. 2003).

Here the Courthas decidedo follow the wellestablishegractice of dismissing
the casavhena plaintiff hasalreadybeenafforded theopportunty to amend her
pleadingbut has failedto cure theinfirmities See e.g, Ciralsky, 355 F.3d at 669
(upholding the district court’s dismissal of the entire action without pregauditen the
defendant was given a prior opportunity to correct the error but his amhemdeplaint
suffered from the same Rule 8 defgctShallal, 254 F.R.D.at 140 (same) Burrell, 63
F. App’x at589 (same) Salahuddin v. Cuomd61 F.2d 40, 42 (2d Cir. 1988)oting
the district court’s powertd dismiss a prolix complaint without leave to amend in
extraordinary circumsinces, such as where leave to amend has previously been given
and the successive pleadings remain prolix and unintelligiblEurthermore this
Court finds thatgiven the lengthy procedural history of this casey &urther
opportunty to amend would pve futile seeMcHenry, 84 F.3d at 1178&nd would
unfairly wastethe defendants’ time and the Court'esourcessee United Statesx rel.
Garst, 328 F.3d at 378 Federal judges have better things to[td@mn try todiscern
unclear or disconnected clasjy and the substantial subsidy of litigation (court costs do
not begin to cover the expense of the judiciary) should be targeted on those ditigant
who take the preliminary steps to assemble a comprehensible ‘glaifaintiffs have
“had a[number of]chancgs] to make meaningful modifications to their complaint and,
indeed, were given some advice about how to doset, it appears that thegave

“squanderetithese opportunitiesKuehl, 8 F.3dat 908.
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Notably, the instanactionwill be dismissedvithout prejudice—a remedy that,
absent any statute of limitations issues, will permit Plaintdféile a new complaint
that complies with Rule 8 “in a separate action in this judicial district omasoo more
actions in other venues.Mouzon v. Radiancync., 309 F.R.D. 60, 65 (D.D.C. 2015)
The Court notes that[b]ecausdPlaintiffs] may refile the same suit on the same claim,
dismissal without prejudice does not constitute such a harsh sanction and does not
foreclosea determination on the merits.3harif v. Wellness Int'Network, Ltd, 376
F.3d 720, 725 (7th Cir. 2004¥see alscCiralsky, 355 F.3d at 671 (finding that, while
dismissing a caswith prejudice for failure to comply with Rule 8 would have been too
harsh a sanction, “there was nothialgout [dismissing the actiomithoutprejudice]
that would have barred the plaintiff from correcting the complaintfeats and filing a
new lawsuit” andhus doing so waan appropriateemedy);Brown, 1997 WL 362505
at *1 (affirming the district cours dismissal of the entire case pursuant to Rule 8
because it did not preclude plaintiff “from filing a new complaint, so londhas t
complaint provides a brief and clear statement limited to the claimgshgtseeks to
litigate”); Nasious v. Two UnknowB.l.C.E. Agents, at Arapahoe Cty. Justice C#92
F.3d 1158, 1162 (10th Cir. 2007) D] ismiss[ing] a case without prejudice for failure

to comply with Rule 8 of course allows the plaintiff another go at trimntieg

5 Plaintiffs have not informed this Court of any statofdimitations issues that could arise in a new
case. SeeOsborn v. Visa Ing 797 F.3d 1057, 1062 (D.C. Cir. 201&pncluding that “[w]here, as . . .
here, a plaintiff has not notified the district courtttlaastatute of limitations issue might bar the
plaintiff ‘from correcting the comglint’s defects ad filing a new lawsuit,” a dismissal of the case
without prejudice is not an abuse of discretiorcgst. granted 136 S. Ct. 2543 (2016@nd cert.
granted sub nom. Visa Inc. v. Stoumpd36 S. Ct. 2543 (2016and cert. dismissed as improvidently
granted sub nomVisa v. OsbornNo. 15961, 2016 WL 6808590 (U.S. Nov. 17, 2016).
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verbiage; [and] accordingly, a district court may, without abusing its discreénter

such an order without attention to any particular proceduyes.”

V. CONCLUSION

This Caurt agrees with Defendantbhat Plaintiffs’ Fourth Amended @mplaint
lacks brevity, conciseness, and clarity, dhdsfails to provide “adequate notice of the
basis of Plaintiffs’ claims” in violation of thEederalRules. (Defs.” Motat 8.) The
unnecessary level of prolixity, detail, and disconnect within the factslegal claims
make it impossible for this @rt orDefendantscounselto proceed withthis litigation
in any reasonable manneSeeWagner v. First Horizon Pharm. Corp464 F.3d 1273,
1279 (11th Cir. 2006{explaining that, “vithout any obvious means of connecting
Plaintiffs’ causes of action with thellagationunderlying those causes, the court is
unableto determine whether Plaintiff€laims are meritoriods(quotation marks and
citation omitted); Chennareddy282 F.R.D. at 1§"Indeed, it igprecisely]because of
this lack of clarity and brevityhat the Court is unable to determine whether there are
sufficient facts to state a claim for reljgf). The dismissal of this case without
prejudice, as set forth in the accompanying ordegves open the opportunity for
Plaintiffs to simplify and clafy their pleading in a future lawsyiand will permitthe

presiding courto reach the merits dhe sufficiency of the complaiist allegations.

DATE: January 13, 2017 Kdonji Brown Jackson
’ b

KETANJI BROWN JACKSON
United Sates District Judge
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