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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DANIEL LUGO,
Plaintiff,
V. Civil Action No. 15-879RDM)
U.S.DEPARTMENT OF JUSTICEet al.

Defendants.

MEMORANDUM OPINION

Plaintiff Daniel Lugo, proceedingro se was serving a prison sentence in New York
when he was convicted of the federal crime of conspiracy to commit murder in aid of
racketeering. After his conviction, three Assistant WtBorneys (AUSAS) sent a letter to the
Chairman of the New York Division of Parole, stating their belief “beyond a rebkodoubt”
that Lugo was guilty of murderLugo obtained an unsigned copy of the letter in the course of his
habeas proceedings in New York, drepromptly filed this lawsuit against the Department of
Justice. He alleges that the letter was inaccuratecurely safeguardedndimproperly
disclosedall in violation ofhis rights undethe Privacy Act and the Fifth Amendment to the
U.S. Constitution.

The Department of Justice has now filed a motion to dismiss, or, in the alterrative, f
summary judgment. Dkt. 9. Lugo, in turn, opposes the Department’s motion and cross-moves
for sumnary judgment. Dkt. 11. In addition, he seeks leave to file an amended complaint. Dkt.
22. For the reasons discussed below, the Department’s motion will be granted, aisd Lug

motion will be denied.
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l. BACKGROUND

Forthe following facts are takdnom Lugo’s complaint, the two declarations filed in this
matter, and related court recomfswhich the Court can take judicial noticBee VegMix, Inc.
v. U.S. Dep't of Agri¢832 F.2d 601, 607 (D.C. Cir. 1987).

On March 8, 2000, Lugenteredcustody of he New York State Department of
Corrections and Community Supervision. Dkt. 1 at 17. He had been convicted of conspiracy in
the second degree and criminal possession of a controlled substance in the third dégree, bot
felonies Id.; seeN.Y. Penal Law 8 105.15, 220.16. Heas set to beconigible for parole
on November 11, 2005. Dkt. 1 at 3, 17.

While in state custody, Lugo was indicted on federal charges. On August 1222002,
federal jury convictedlugo of conspiracy to commit murder in aidratketeeringin violation
of 18 U.S.C. § 1959(a)(5). Dkt. 1 at 14; Calendar Entry No. WriRed States v. TyleNo. 1-
cr-922 (E.D.N.Y. Aug. 12, 2002). Judge Jack B. Weindtg®r sentenced Lugo to ten years of
imprisonment, which Lugo was to serve consecutively with his state coumsentekt. 1 at
14; Calendar Entry No. 218nited States v. TyleNo. 1¢r-922 (E.D.N.Y. Oct. 29, 2002).

Onor about November 4, 200threeAUSAs sent a letter to the Chairman of the New
York Boardof Parole regrding Lugo’sfederalconviction. Dkt. 1 at 2seeDkt. 1 at 14-15
(draft ofletter). The letterexplained that, although Lugo had been convicted @intpnspiracy
to commit murderthe government had “compelling evidence thatLugo was involved ithe
murder . . . itself.” Dkt. 1 at 14. According to the letter, the government possessedrted
conversation” during which Lugo®oconspiratofidentified . . . Lugo and his brother . as the
hitmen who perpetrated the murdetd. Judge Waistein, however, had excluded tkeatdence

from trial. 1d. Nonetheless, thaUSASs offered the Parole Boamchance toeview the



audiotape and transcript, and asserted that those items, “when viewed in conjurthtibie wi
evidence that was admittedttal, establisfi beyond a reasonable doubt that Lugo is guilty
of murder[].” Id. at 15.

In September 2005, Luggppeared fohis first hearing before the New York Parole
Board. Dkt. 1 at 3. The Parole Board asked about Lugo’s federal conviction, but Lligediec
to answempon the grounds that “the case was still being litigdtéd. He was subsequently
denied paroleld. These events recurréa October 200Avhen Lugo appeared beédthe
Parole Board a second tirmed was again denie@mle Id. On October 31, 2008, Lugo
reached his “conditional release dateiler New York law, andias transferred to federal
custody,id. at 3, 17, where he remains.

In the course ofugo’s October 2007 parole hearing, a parole officer first acknowledged
to himthe existence of the AUSA letteld. at 3. Lugo subsequentlfiled requestdor the letter
under the federal Freedom of Information Act and New York’s Freedom ofriaf@n Law, but
his requests were not acknowledgédl. at 4.

On June 27, 2013, Lugo filed a petition fabeas corpusursuant to 28 U.S.C. § 2241
the U.S. District Court for #éaNorthern District of New York.SeePet.,Lugo v. Hudsonl3-<v-
753 (N.D.N.Y. June 27, 2013), ECF No. He alleged procedural flaws in the process by which
New Yorkhadloaned him to federal authorities in 2001 for the purpose of Lugdé&yal trial.

Id. at 2-3. According to Lugo, the transfer was invalid, such that his federal sentemaiéyact
began vinen he was placed in temporary federal cuspoty to his federal trialld. The
petition was subsequently deniddugo v. HudsonNo. 13ev-0753, 2014 WL 11350815

(N.D.N.Y. June 16, 2014}ff'd, 785 F.3d 852 (2d Cir. 2015).



On February 3, 2015, Lugo filed a “petition Bowrit of audita querelaand/orwrit of
error com nobi%in the U.S. District Court for the Eastern District of New York, the court lwvhic
originally sentenced hinto federal custodySeePet.,United States v. TyleNo. 1¢€r-922
(E.D.N.Y. Feb. 3, 2015), ECF No. 51#4ugoraisedargumeng related tahe 2001transfer of
custody,id. at 5, and alsargued that thBlovember 2002etterentitled him to a thregear
reduction in his federal sentence on the grounds that it hadféct designated the state
penitentiary as the place of imprisonmeind,’at 7~8. Judge Weinstein converted the petitions
to petitions for habeas corpus under 28 U.S.C. § 2241 and dearads abuses of the writ.
Memorandum & OrdeiJnited States vlyler, No. 1€r-922 (E.D.N.Y. Apr. 29, 2015), ECF No.
534. It was only during this proceeding that Lugo finally obtained a draft capg dfovember
2002 letter. Dkt. 1 at4. On April 7, 201% filed a letter with Judge Weinstein alleging that the
letter had violated his rights under the Privacy Act and the Fifth Amendriertied States v.
Tyler, No. 1¢r-922 (E.D.N.Y. Apr. 29, 2015), ECF No. 537. Judge Weinstein entered lamene-
order stating that “[t]he letter does not support a grant of relldf, Order of May 4, 2015, ECF
No. 538.

On April 30, 2015] ugo filed the instant complainDkt. 1 at 10. He brings
substantially the same claims he outlined in his letter to Judge Weinstein, altisoiigin Lugo
northe Departmenmentionseitherprevious habeas proceedingpecifically, Lugo alleges that
the Department “unlawfully disased” the November 2002 lettémisrepresented inaccurate
[and irrelevant] information” in the lettéby conveying the presumption that [Lugo is] guilty of
murder while the jury acquitted [himdf that charge”and “failed to establish apgpriate
administrative and physicahfeguards to insure the security andficientiality” of the letter.

Dkt. 1 at 6. He also claims that the Departmelgclosure placed him in “double jeopardy for



the charge of murder” and deprived him of due prooé&swn. Dkt. 1 at 5-8. According to
Lugo, the lettercaused him to be denied parole, thus prolongingthie incarceratioby three
yearsand postponing the start of his federal incarceratidnat 7. He seeksto have those
years attributed towards [his] federal sentence,” resulting inrhimédiate releask.ld. at 7-8.
He also seekkost wages, compensatory damages, and punitive damiages8-9.

The Department filed a declaration averring that the November 2002 lettexd] like
Lugo’s Justice Department records, were stored in the “Criminal Case Fidjadat labeled
“Justice/USAD07.” Dkt. 9-2at2 (Currie Decl. 14).

. STANDARD OF REVIEW

A motion to dismiss brought under Federal Rule of Civil Procedure 12(b)(6) is designed
to “test[] the legal sufficiency of a complaintBrowning v. Clinton292 F.3d 235, 242 (D.C.
Cir. 2002). In evaluating such a motion, the Court “must fiedt{d] note of the elements a
plaintiff must plead to state [the] claim’ to relief, and then determine whether théfplas
pleaded those elements with adequate factual support to ‘state a claim thaeieplausible
on its face.” Blue v. District of Columbia811 F.3d 14, 20 (D.C. Cir. 2015) (quotiAghcroft v.
Igbal, 556 U.S. 662, 675, 678 (2009)) (alterations in original) (internal citation omitted).
Although “detailed factual allegations” are not necessary to withstand a Kbl)G) motim,
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007), “a complaint must contain sufficient
factual matter, [if] accepted as true, to ‘state a claim to relief that is plausiliteface,” Igbal,
556 U.S. at 678 (quotingpwombly 550 U.S. at 570). A plaintiff may survive a Rule 12(b)(6)
motion even if “recovery is very remote and unlikely,” but the facts allegdgtindmplaint
“must be enough to raise a right to relief above the speculative lemgbinbly 550 U.S. at

555-56 (quotation marks otted).



To establish entitlement to summary judgment, on the other hand, the moving party must
show“that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 5&ag& Anderson \Liberty Lobby, InG.477
U.S. 242, 247-48 (1986Holcomb v. Powell433 F.3d 889, 895-96 (D.C. Cir. 2006). A fact is
“material” if it is capable of affecting the outcome of the litigatiduiiberty Lobby 477 U.S. at
248;Holcomh 433 F.3d at 895. A spute is “genuine” if the evidence is such that a reasonable
jury could return a verdict for the nonmoving par8ee Scott v. Harrj$50 U.S. 372, 380
(2007);Liberty Lobby 477 U.S. at 2484olcomh 433 F.3d at 895. “A party asserting that a fact
canrot be or is genuinely disputed must support the assertion.leyting to particular parts of
materials in the record. . .” Fed. R. Civ. P. 56(c)(1)(A).

When a motion for summary judgment is under consideration, “the evidence of the non-
movant is tdbe believed, and all justifiable inferences are to be drawn in his falietty
Lobby 477 U.S. at 255%ee also Mastro v. Pepcé47 F.3d 843, 850 (D.C. Cir. 2006). The non-
movant's opposition, however, must consist of more than allegations or denials and must be
supported by affidavits, declarations, or other competent evidence, settingpaificfacts
showing that there is a genuine issue for trial. Fed. R. Civ. P. 8&efex Corp. v. Catrett
477 U.S. 317, 324 (1986). The non-movant must provide evidence that would permit a
reasonable jury to find in its favo6ee Laningham v. U.S. NaB13 F.2d 1236, 1241 (D.C. Cir.
1987). If his evidence is “merely colorable” or “not significantly probatisemmary judgment
may be grantedLiberty Lobby 477 U.S. at 249-50.

In this case, the facts alleged in Lugo’s complaint and subject to the Coditialju
notice are sufficient to resolve each issue before the Court, with the exceptibatbér the

Department can assert a Privacy Act exeompbased on 5 U.S.C. § 552a(j)(2). For that issue,



the Court must rely on the Currie Declaration, Dkt. 9-2 at 2. Therefore, the Cowapphjithe
summary judgment standard to Lugo’s Privacy Act claims, and the motion to dstamdard to
the Sagds constitutional claims.
. ANALYSIS

A. The Department’s Motion to Dismissand for Summary Judgment

1. Privacy ActClaims

The Privacy Act5 U.S.C. § 522a, “safeguards the public from unwarranted collection,
maintenance, use and dissemination of personal information contained in agency’records
Henke v. U.S. Depof Commerce83 F.3d 1453, 1456 (D.C. Cir. 1996) (internal quotation mark
omitted) The Actauthorizes four types of civil action§eeb U.S.C. § 552a(g)(1)Doe v.
Chag 540 U.S. 614, 618-19 (2004). Lugo invokes two of them. First, he invokes subsection
(9)(1)(C), whichcreate a civil action against agencies wiad to keep records pertairg to the
plaintiff in anaccurate, relevant, timely, asdmpletecondition, and the plaintiuffers an
“adverse determination” as a resuiecond, he invokes subsectig)(1)(D), whichcreatesa
catchall cause of action against an agefaryany Privacy Actviolation, providedhe violation
caused the plaintiff an “adverse effécAs predicats to his(g)(1)(D) claim, Lugosays the
Departmentiolatedthree part®f the Act’'s substantive provisionsubsection (b), which
prohibits unauthorized disclosure of records; subsection (e)(5), whiarally requirethat
records be accurate, relevanely, andcomplete and subsection (e)(10), which requires

agencies tdestablisrappropriate administrative, technical, and physical safeguardssucein

! The Departmendoesnot arguehat Lugo’s action is barred by res judicata or the ruldeafk
v.Humphrey 512 U.S. 477, 486-87 (1994Because neither rule is jurisdiction@mnar v.
McHugh 646 F.3d 13, 19 n.3 (D.C. Cir. 201 8kinner v. U.S. Dep't of Justice & Bureau of
Prisons 584 F.3d 1093, 1100 (D.C. Cir. 2009), the Court does not conbkatar
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their records’ security. SeeDkt. 1 at 1.In a suit under (g)(1)(C) or (g)(1)(D), if the Court
determines that the agency “acted in a manner which was intentional ol {titiéuplaintiff
may be entitled to damages.582a(g)(4)see also Dagb40 U.S. at 627.

But the Act alsdpermits agencies to exempt certain systems of records from some of its
requirements.”Doe v. FBJ 936 F.2d 1346, 1351 (D.C. Cir. 1991). According to the
Departmenttwo such exemptions require dismissal of Lugo’s claieeDkt. 9 at 9-12.

a. Exemption (j)(2)

The Departmertirst relies on thé general exemptidrnin subsectior(j)(2). That section
permitsan agency to “exempt any system of records” from any part of the Privacgxsept
for subsections (b), (€)(10), and additional subsections not relevant here. 8§ 552a(j). But the
agency may do so only if (1) the agency’s principal function is criminal law enferdcem
including “the activities of prosecutors . . . or parole authorities” anth€record system
contains one of three types of information) pasic information about criminal offenders,
“consisting only” of identifying data, criminal charges, parole status, andké&€B)
“information compiled for the purpose of a criminal investigation, including repbrts
informants and investigators, and associated with an identifiable individual,” afwpCrts
identifiable to an individual compiled at any stage of the process of enforcemieatooininal
laws from arrest or indictment through release feupervision.” $52a(j)(2). Pursuant tohis
authority, he Department hggomulgatedh regulatior—28 C.F.R. § 16.81(a)(4)which
purports to exemphe databasm which Lugo’s filesarekeptfrom two of the Act’s subsections

at issue heresubsectionge)(5) and (g).See28 C.F.R. § 16.81(a)(4).

2 Specifically, Lugo states that his “action is brought pursuant to 5 U.S%52&b), (e)(5) &
(20), (9)(1)(C) & (D), (9)(4) & (g)(5).” Dkt. 1 at 1. Subsection (g)(5) provides tineige
provision and statute of limitations for actions under subsection (g)(1).

8



In addition, theDepartmentas qualified this exemption as applying “only to the extent
that information in these systems is subject to exemption” under subdivisions K)(2), ¢r
(k)(2) ofthe Act. 28 C.F.R. 8 16.81(a). The D.C. Circuit has interptéistanguage irthe
FBI's exemptionregulation to mean that, in order to be exempted, a particular recorduifilist
the statutorycriteria in whichever subsection of the Axt which theagency relies See
Vymetalik v. FBI785 F.2d 1090, 1094-96 (D.C. Cir. 1986pe v. FB) 936 F.2d 1346, 1353 &
n.8 (D.C. Cir. 1991). Here, that is subsection (j)@geDkt. 9 at 9.

As tothe first(j)(2) criterion, it is undeniable that the letter “pertain[s] tothe activities
of prosecutors . . . or parole authoritie3he lettermust also satisfy one of (j)(2)(A), (B), or (C).
It cannot plausibly fall within subsection (j)(2), as the letter contains faroreinformation
than the basic dathat subsectioallows Subsection (j)(2)(B) arguably applies, given that the
informationcontainedn the letter ice., the testimony of the informant) was “compiled for the
purpose of a criminal investigation.” But, as Lugo points thet |etteritself was not created for
the purpose of investigation; it was created to inform and possibly influence th¥dvlew
Division of Parole. Dkt. 11 at 9. In any event, the letter fits comfortably if®) (@), which
broadly extends to “reports identifiable to an individual” which were compiled {ast@ge” of
the criminal procesthrough “release from supervisionSee, e.gJordan v. U.S. Dep'of
Justice 668 F.3d 1188, 1201-02 (10th Cir. 2011) (finding that psychological réptrtgthin
()(2)(C) because they werglentifiable to the prisoner and were compiled during his
incarceration). As a resuthe Department’s (j)(2) exemption applies to the letter.

With respect subsection (g), however, the regulation is unenforceadxeTijerina v.
Walters 821 F.2d 789, 795-96 (D.C. Cir. 1987). Subsection (g) is not a substantive prawision

is a grant of jurisdiction and waiver of sovereign immunity “directed not towartcagebut



toward courts and aggrieved individualdd. As the D.C. Circuit has explained, although
agencies magxemptsystems of recordsom the Act,they may not exemphemselveslid. at
795. Thus, “an agency has no power under the Act to extsalifrom the civil liability
provisions of subsection (g).Id.; Hurt v. Cromer No. 09-5224, 2010 WL 8753255 (D.C. Cir.
June 11, 2010) (per curiam). Thepartment'slaim that the exempticior subsection (g)
deprives Lugo of any “remedy at law,” Dkt. 9 at 10, is therefore incorrect.

The Court, accordingly, concludgsatthe November 2002 letter sxemptfrom the
substantive requirements of subsection (e)(5). And, because the slight vamiatmnding
between (e)(5) and (g)(1)(C) is “of no substantive significanBmé v. United State821 F.2d
694, 699 (D.C. Cir. 1987), Lugo has no cause of action under subsectionQgx&$ Ramirez
v. Dept of Justice 594 F. Supp. 2d 58, 65 (D.D.C. 2009) (finding exemgitiom (e)(5)
defeated suit brought unden(d)(C)).

b. Routine Use

The DOJ also relies on the “routine use” exception, wailldwsagencies to bypass the
requiremats of subsection (b) and disclose records without conSaes U.S.C. § 552a(b)(3).
To invokethis exception, an agency must show (1) that notice ohslserted “routine uséias
been published in the Federal Register, along with the categories of users @ngdise of the
use,id. 8 552a(e)(4)(D); and (2) that the agency disclosed the record “for a purpose which is
compatible with the purpose for which [that recosdis collected,id. 8 552a(a)(7).SeeRadack
v. U.S. Dept of Justice 402 F. Supp. 2d 99, 105-06 (D.D.C. 200Bhe compatibility
requirement is satisfied if a “concrete relationship or similarity, [or] sonamgful degree of
convergence” exists “between the disclosing agency's purpose in gatherinfprmation and

in its disclosure.” U.S. Postal Serv. v. NdAssn of Letter CarriersAFL-CIO, 9 F.3d 138, 144
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(D.C. Cir. 1993) (opinion of Silberman, J.) (quotiBgtt v. Naval Investigative Sen886 F.2d
544, 549-50 (3d Cir. 1989@accordAmes vU.S.Dept of Homeland 8c, 153 F. Supp. 3d 342,
347 & n.7 (D.D.C. 20164.

Here,anotice of the “routine usesbr the relevant database, JUSTICE/UB®Y, has
been published in the Federal Registeee63 Fed. Reg. 8659-02, 8669 (Feb. 20, 1998)e
noticestates that theecords in the databasare maintained for the purpose of prosecuting or
otherwise resolving criminal cases or matters handled by the United Stateeydtold. It
then lists a number of “routine uses”—one of which is directly on point. Routine)use (g
provides: ‘A record relang to a person held in custody . . . after convictionmay be
disseminated to a.. state. . . parole . . authority. . . .” 63 Fed. Reg. at 8669.

Neither party disputes that the notice satisfies the exceppablgation requirement.
Lugo, however, disputes compatibility. He argues that that the Department’seurpos
disclosing the November 2002 was letter was “to influence the [P]arole [B]akdsion,”
which he says differs from both the stated purpose of the use and the purpose for whitérthe |
was collected. Dkt. 11 at 12. The Court disagrees. The Department collected thetiofionma
the letter (.e., the informant confession) for the purpose of enforcing federal criminal laws
Then, as Lugo says, the Department created and disclosed the letter foptse i
influencing the Parole Boardteterminatior—or, put differently, to infornthe parole officers
that the Department considered Lugo a dangerous individual who posed a risk toTtleers.

fact that the Department sought to achieve its enforcement goal by commgnigétistate

3 In U.S. Postal Servigdudge Silbermadeclined to “decide the precise limitations created by
section 552a(a)(7)’s compatibility requirement” outside the context of labor9adw3d at 146.
But hedescribedhe Third Circuit’s “concrete relationshipdstasperhaps todigh of a bar Id.
at 145. Satisfying that test is thus likely sufficiextenif not necessary, to establish
“compatibility” in this Circuit

11



authorities iot unusual, and indeed, has a “concrete relationshipet®@epartment’s law
enforcement mission.

The Court, accordingly, concludes that the November 2002 is properly excepted from the
informed disclosure requirements of subsection (b).

c. Adverse Effect

Finally, theDepartmentrgues that Lugo has failed to allebathe sufferedan “adverse
determination,” “adverse effect,” or “actual damages” cabsetiealleged Privacy Act
violations. SeeDkt. 9 at 12—-13see als® U.S.C. §52a(g)(1)(C), (9)(1)(D) & (5) Because the
Court has concluded that the November 2002 lettexasnpt fromsubsections (kand(e)(5), the
Court will consider onlyhe “adverse effectdf the alleged violation of (e)(10)—the only
subsection Lugo identifies from which tledterhas not been shown to bgrempt.

Subsection (e)(10) requires agencies to “establish appropriate adrmi@stechnical,
and physicasafeguards to insure the security and confidentiality of records,” and toctprote
against any anticipated threats or hazards to their security which coutdnessidstantial harm,
embarrassment, inconvenience, or unfairness to any individual on wfeymaition is
maintained.” 5 U.S.C. 8§ 552a(e)(10). In order to state a claim under the Privacy &ct fo
violation of this subsection, Lugo must allege tinat Department’ailure to comply “ha[d] an
adverse effect” on himld. 8§ 552a(g)(1)(D). This requiresa “causal connection” between the
agency violation and the adverse effddbe v. U.S. Dep’of Justice 660 F. Supp. 2d 31, 49
(D.D.C. 2009) (quoting/landel v. U.S. Office of Pers. Mgn244 F. Supp. 2d 146, 153
(E.D.N.Y. 2003); accord Albright v. United Stateg32 F.2d 181, 186 (D.C. Cir. 1984).

Moreover because Article Il standing requires “a causal connection between theanguthe
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conduct complained ofujan v. Defs. of Wildlife504 U.S. 555, 560 (1992), the Colais an
independent duty to examiite

Lugo, howeverhasnot dleged any causal connection between thepartment'security
practices with respect to its Criminal Record Faeslany“adverse effect” ortim. His
complaint sets forth essentially three theories of injury: (1) that the Numre2002 letter caused
the Parole Board to deny Lugo parole, delaying the start of his fedehcety three years;

(2) that the extra three years of incarceration dedrhim of the opportunity to earn wages; and
(3) that the extra three years of incarceration caused him pain and suffeemigkt. 1 at 8-9.
Thesetheories of injury have nothing to do with the DOJ’s security practices. Indega hias

not alleged any facts pertaining to those security practices-aamdl it is difficult to imagine

how he mightt Without such an adverse effect, subsection (c)(1)(D) is unavailable to Lugo to
enforce his subsection (e)(10) rights.

In sum, the Court concludésat the November 2002 letter is exempt from the
requirements of subsections (b) and (e)(5). In addition, Lugo cannot plausibéyiajleg as a
result of any alleged violation of subsection (e)(10). His claims under the yPAggC
accordingly, willbe denied.

2. Constitutional Claims

Lugo also alleges thaby falsely accusing him of murder in a letter to FaeoleBoard,
the Departmentsiolated his constitutional rightsspecifically,his right to be free from double

jeopardyand his due procesght to a fair parole hearingseeDkt. 1 at 2, 9; U.S. Const. amend.

4 To the extent that Lugo means to argue that the Departnietietgionaldisclosure of the
November 2002 letter constitutad'security breach,” that claim must be brought under
subsection (b), which governs intentional agency disclosures.
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V. The Government uncharitably reads Lugo’s complkasmasserting due procesproperty
interest” in the November 2002 letter—as one would have in, say, a government benefit—and
argues thatugo has “no legitimate claim of entitlement” to the lett8eeDkt. 9 at 13-14

(citing Bd. of Regents v. Rqoth08 U.S. 564, 576 (1972)). The Court is unpersuaded by the
Government’s reading of Lugo’s complaint. Nonetheless, the @Gaartin independent
obligation” to examine its own subjectatter jurisdictionArbaugh v. Y&H Corp.546 U.S. 500,
514 (2006), and it concludes that it lacks jurisdiction over Lugo’s constitutional claims

a. Constitutional Claim$or Damages

Neither this Court nor any othkas jurisdictiorto hearconstitutional claims for damages
against the federal governmetself or departments thereof. Sovereign immupibges a
jurisdictional bar tesuch claims.Benoit v. U.S. Dep’of Agric, 608 F.3d 17, 20 (D.C. Cir.
2010);see also FDIC v. Meyeb10 U.S. 471, 475 (1994). Lugo’s constitutional claims for
damages against the Department of Justigst, accordingly, be dismissed.

b. Constitutional Claim$or Release

Nor can the Courbrder Lugo’s releasiEom prison. Habeass the exclusive remedy. .
for the prisoner who seeks ‘immediate or speedier release’ from confinénsémner v.
Switzer 562 U.S. 521, 525 (2011) (quotikglkinson v. Dotsonb44 U.S. 74, 82 (2005)ccord
Davis v. U.S. Sentencing Comm/ 6 F.3d 660, 666 (D.C. Cir. 2013). And, although courts
often constru@ro secomplaintsashabeas petitions and transfer them to the proper venue, doing
so herewould serve no purpose. Twolafigo's habeas petitions have already been denied. He
cannot file another without appellate court authorizati®ee28 U.S.C. 88 2244(b)(3), 2255(h).
Unless Lugo secures that aotization, the district courts are without jurisdiction to entertain his

habeas claimsBurton v. Stewart549 U.S. 147, 157 (2007).
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B. Lugo’s Motion for Leave to File an Amended Complaint

Lugo has also moved to amend his complaint. Dkt. 22. He seeks to add as defendants
the three AUSAs who sent the letter, both in their official and individual capacidigs 2241 at
1. Lugo would broaden his Privacy Act claims to include these attorneys adatgfad. at 9,
and would allege new claims against them uieens v. Six Unknown Named Agents of
Federal Bureau of Narcoticgl03 U.S. 388 (1971id. at 1. The Department argues that leave
should be denied because Lugo’s proposed new claims would be futile. Dkt. 24 at 3—10.
“Courts may deny a motion to amend a complaint as futile” if “the proposed claim would not
survive a motion to dmiss.” James Madison Ltd. by Hecht v. Ludw8@ F.3d 1085, 1099
(D.C. Cir. 1996)

1. ProposedivensClaims

The Department is correct that Lugo’s propoBegnsclaimsagainst the AUSASs in
their official capacities would be futile. “It is well establistibdtBivensremedies do not exist
against officials sued in their official capacitiesim v. United State$32 F.3d 713, 715 (D.C.
Cir. 2011).

Lugo’s individualeapacityBivensclaims fare no betterFor one, the D.C. Circuit has
declined to creataBivensremedy for the improper disclosure of information subject to the
Privacy Act’s protectionsSee Wilson v. Libhyp35 F.3d 697, 707 (D.C. Cir. 2008)menez v.
Exec. Office for U.S. Attorneys64 F. Supp. 2d 174, 183 (D.D.C. 2011). And, tcetttent that
Lugo’s allegations exceed the scope of the Privacy Act, the AUSAK\sbll enjoy qualified—
if not absolute—mmunity.

The Department argues fdssolute immunitywhichshields prosecutors from liability

for conduct “intimately associatedth the judicial phase of the criminal proces¥an De
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Kamp v. Goldstein555 U.S. 335, 343 (2009). The Department also notes that a prosecutor’s
formal recommendations regarding parole—which is an extension séttencingourt’s
criminal process—generally satisfy this testSee Allen v. Thompso815 F.2d 1433, 1434 (11th
Cir. 1987);see also Brown v. Cal. Dep’t of Carb54 F.3d 747, 750 (9th Cir. 200®Pinaud v.
Cty. of Suffolk52 F.3d 1139, 1149-50 (2d Cir. 1993yhnson v. Kegan870 F.2d 992, 994,
997 (5th Cir. 1989)Daloia v. Rose849 F.2d 74, 75 (2d Cir. 1988). Yet none of these cases
addresses a circumstance like this one, in whieldaralprosecutor seeks to influencstate
parole decisionlt is not clear to the Court whethaiprosecutor’s representations to a separate
sovereign are entitled to absolute immunity, as well.

The Court need not decide whether such an extension is warranted, however, because
qualified immunity is clearly available. “The doctrine of qualified inmity protects
government officials ‘from liability for civil damages insofar as their cohdoes not violate
clearly established statutory or constitutional rights of which a reasgmatsien would have
known.” Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotikgarlow v.Fitzgerald 457
U.S. 800, 818 (1982)As far as the Court can discern, Lugo does not contend that the AUSAs
misrepresented th@gtent of the suppressed tapesatier he seems to contettaat his federal
acquittal of themurdercharge established his innocence of that charge as a matter ahthw
that the AUSA'’s representation tritaey believed he in fact had committed murder was therefore
“inaccurate’ Dkt. 22-1at3. But there is no law—much less clearly established faso support
the notion that thAUSAS’ representation to th@arole commission that Lugo was, in fact, guilty

of murder violated his constitutional right$he propose@ivensclaims are therefore futile.
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2. Proposed Privacy Act Claims

To the extent Lugo means to add the individual AUSASs to his Privacy Act claims, thos
claims ardutile, as well. “[N]o cause of action exists” against individual defendamdet the
Privacy Act,” because the statute “concefiije obligations of agencies as distinct from
individual employees in those agencieMartinez v. Bureau of Prisond44 F.3d 620, 624
(D.C. Cir. 2006). And even d cause of action existed, the Privacy Act claims against the
AUSAs would fail for thesame reasons as Lugo’s Privacy Act claims against the Department.
See suprgpp. 7-13.

The Court, accordingly, concludes that Lugo’s proposed amendments would not survive
a motion to dismissThe Court will deny leave to amend.

CONCLUSION

The Departmen$ motion to dismiss or for summary judgment, Dkivil, be granted

Lugo’s motion for leave to file an amended complaint, DktwdR be denied A separate order

will issue.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: Septembed0, 2016.
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