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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TIMOTHY JEFFRIES

Plaintiff,
Civil Action No. 1:15€v-01007
V.
Chief Judge Beryl A. Howell
LORETTA LYNCH,

ATTORNEY GENERAL

U.S. DEPARTMENT OF JUSTICE,

Defendant.

MEMORANDUM OPINION

The paintiff, Timothy Jeffriesis an AfricanAmerican maleand an employee ofeh
Bureau of JusticAssistance (“BJA”) within th®epartmenbf Justice (“DOJ”). Compl. T 6,
ECF No. 1.He assert&a multitude ofclaims againsthe defendantnited State#ttorney
General Loretta Lynchn her official capacityallegingdiscrimination on the basis bis race
and sex, and retaliation, in violation of Title VII of the Civil Rights Act of 1964 (ET\II"), 42
U.S.C. 88 2000e-1-2000e-17. Comy144, 47. These claims arise out of the plaintiff's non
selection for seveBJA positionsfor which he applied betwee2011 and 2014s well aghe
allegeddenial of cash and tireff awardsin 2011 and 2012See generallZompl.

Theplaintiff paintsa picture of an agency marked by factionalism, with Caucasian,
middle-age mothers, whom the plaintiff calls collectivélg “mommies groug on one side and

African-American men on the othérFromDOJs perspective, the plaintiff is a “prolific

! According to the plaintiff, the “mommies group,” which formed in 2009 stxis of Caucasiefemales

“who get together frequently, travel together, and share babysitters"Opp’'n Def.’s Mot. J. Pleadings or Summ.
J. (“Pl.’s Opp’n) at 3, ECF No. 9. The plaintiff also describes a “listdriical climate” at the BJA, pointing out a
dearth ofpromotions of AfricarAmerican males as well as other disconcerting facts, such as that Trackyafrau
the Deputy Director of the BJA, had a picture in her office that includegdgrcarrying a Confederate flagee id.

at 36.
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complainer,” Def.’s Replysupp. Def.’s Mot. J. Pleadings or Sumn(‘Def.’s Reply”) at 1,

ECF No. 16, who “routinely applie[s] for positions for which he [is] not the most gk died
then brings an EEO complaint, Mem. Supp. Def.’s Mot. J. on the Pleadings or Suni»efJs (*
Mem.”) at 1, ECF No. 7-1.

Before discovery commencauthis lawsuit DOJ moved for judgment on the pleadings,
pursuant to Federal Rule of Civil Procedure 12(c)alernativdy, for summary judgment
pursuant to Federal Rule of Civil Procedure 5&agDef.’s Mot. J. on the Pleadings or Summ.
J. (“Def.’s Mot.”), ECF No. 7, promptinghe plaintiffto movefor relief underFederalRule of
Civil Procedure 56(dseePl.’s Mot. Relief Under Rule 56(d) (“PI.’s Mot,”ECF No 102 For
the reasons set forth belo@DJs motionfor summary judgmerns granted and the plaintiff's
motion isdenied.

l. BACKGROUND

The plaintiff has been an employee of the Office of Justice Programs (“@JIFOJ
since 2000. Compl. T @de is currentlyemployed as a Policy Advisor, a GS-13 position, in the
Substancé&buse and Mental Health Division (“SAMH”) of tH&JA, which is housed within
OJP.Id. 1 4. A brief recitation of the allegationmderlyingeach ofthe plaintiff's claims iset

out below.

2 DOJ has cautioned ththe plaintiff's broad discovery requests laid out in his Rule 56(d) metauld
consume the BJA for a significant period of time, diverting BJA leageesid staff from their missioaritical
duties. See, e.gDef.’s Mem. at 1. The point is well tak. In addition to seeking additional documentary
evidence, the plaintiff's Rule 56(d) motion seeks depositions of 21 peogledimg much of the BJA leadership.
See generallf?l.’s Mot. The plaintiff's motion also suggests that he wishes tosgejt® Attorney General and
members of the Attorney General’'s Diversity Committee in coioreetith his norselection for the position of
Senior Policy Advisor for Evidence IntegratioBee idat 5-6. Finally, the plaintiff seeks a Rule 30(b)(6)
depositionregarding the longerm lack of AfricarAmerican males in management/supervisory positions in BJA,
the changes in duties and grade for several of the positionshe destruction of some of the records, BJA
selection policies and procedures, and the awards in issue and the policiescaddnes for awards at BJAIY. at
14.



A. The Plaintiff’'s Previous EEO Activity and Priority Consideration Letter

In 2006, the plaintiff was passed o¥er aGS-14 Program Analysposition in the BJA.
Compl. 1 15PI.’s Opp’n, Ex. 1(“Jeffries Decl.”)] 10, ECF No. 9-3. According to the plaintiff,
“[his] application . . had been given the highest score among all of the applichats[he]
was neither interviewed nor selectedCompl. 15; Jeffries Decl. 10. DOJoffered the
position to a Caucasian female apatit, who ultimately turned down the offefeffries Decl.
1 10. The plaintiff submitted an application whenwhaeancywas readvertised in 2007, but he
was not given an interview.ld. Ruby Qazilbash, an Asidemalg* was selectetbr the
position. Id. Acknowledginghat the plaintiff had mistakenlyot been interviewed for the
position, on July 30, 200R0OJgave the plaintiff goriority consideration lettéifor the next
open position similar and in the same geographical area to the one which proper damsidera
was missed.” Pl.’s Opp’n, Ex. 9, ECF No. 9-Bhe letter further indicatetthat the plaintiff
would be considered for any such position before issuing public notice of the vacantyahe
would be notified in writing when he had received priority consideration for a positon.

“For four yearsafter [he] received the priority consideration letfére plaintiff] was

never notified that [higriority consideration lett¢had been used”Jeffries Decl. T 11.

3 In the EEO administrative proceedings regardivese2006 and 200vonselectionsDOJ denied having
discriminated or retaliated against the plaintiff, “but contended thamjilgimade a mistake in failing to consider
[his] application for an interview when the position wasdeertised.” Jeffries Decl.JD. The parties agree tha
DOQJ’s failure to interview the plaintiff in 2007 was due to an emwasentry in the plaintiff's application, which
listed him as occupying a GB! position when in fact he had only temporarily held al@$osition. Id.; Def.’s
Mem. at 12 n.4. The parties disagree, however, as to whether the ergausad by the plaintiff or by a computer
glitch that went uncorrected by DOJ. Pl.’s Statement of Facts (“Pl.’S)SME ECF No. 91. Thisdisagreement is
immaterial to the plaintiff's instant claims.

4 Apparently, Ms. Qazilbash is both Asian and Caucasian. Debts Eix. 14 (“Qazilbash Aff.”) at 2ECF.
No. 7-3. The plaintiff neglects to mention Ms. Qazilbash’s Asian ethnicityeatgully referring her as Caucasian,
see, e.g.Campl. 116; Pl.’s Opp’n at 23, presumably because her minority status does not square with the
plaintiff's narrative of the BJA being divided between a “mommies groupipesed of Caucasian women, of
which Ms. Qazilbash is allegedly a pa#ePl.’s Oppn at 3,0n one side and AfricaAmerican men on the other.

5 DOJ explains that “[n]Jo permanent vacancy occurred betweer80uB007 and February 2009 to which
the priority consideration letter applied, nor were any33314 Program Analyst positionsieertised between
February 2009 and January 2011 due to anylidB hiring freeze.” Def.’s Mem. at 13 n.5. The plaintiff
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Consequently, in late January 2011, the plaintiff inquired with the Deputy DirectoPof OJ
Human Resources (“HR”), Jennifer McCarthy, as to the status of the lettdnitially, Ms.
McCarthy was unable to locate the letter, but in late February 2011, afterithiéfplanished a
copy and stated that he would contact his attoisyMcCarthy found HR’s copy!ld.

B. The Plaintiff’s Non-Selections and Award Denialst Issue in ThisCase

The plaintiff's instant claims arise out of seven +s@tections occurring from 2011 to
2014,and alleged denials of cash and tinfeawards in 2011 and 2012, which nselections
and awards deniatre described below.

1. First Non-Selectionin Spring 2011

In March2011,DOJannounced two vacancies f86-14 Supervisory Grants Program
Managermositionswithin the BJA Id.  12. After seeing the vacancy announcements, the
plaintiff asked Ms. McCarthy why HR had not used his priority consideration fettehe open
positions. Id. Ms. McCarthy agreed to allow the plaintiff to utilize the letter for the recent
openings.ld.; Def.’s Statement of Material Facts (“Def&MF’) 1110-14, ECF No. 7-2. The
plaintiff submitted a résumé as well as ‘tkisowledge, skills, and abilities” KSAS"), as
requested by HR. Jeffries Decll§. OnMay 11, 2011, the plaintiff was intaexwed by a
threeperson panel consisting dbnathan Faley (Caucasian male), Tammy Reid (African
American female), and Edison Aponte (Hispanic ma&agh of whom had been named as a
“responsible management official” in his prevideiSO complaints.ld.; Def.’s SMF  15.At

the end of his interview, the plaintiff “asked the panelists if they felt [helquakfied for the

summarily disagrees, asserting that the hiring freeze was not in pla¢kefentire fouyear period.” Pl.’s Opp’n
at 16. In anevent, DOJ “has no record of [the plaintiff] requesting to use tlye3DyI2007 priority consideration
letter before March 29, 2011.” Def.’s Mem. at 13 n.5.
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position and when a decision would be made,” to whielhpanetesponded that other
candidatesvould have to bénterviewed before a decisionwd bereached Jeffries Decl{ 15.
The panel did not recommend the plaintiff for an interview with the selectingabffet
1 14;Def's SMF 116, andDOJ subsequentlpotified the plaintiff by letter that he was not
selected for the position because he had failed to: (1) “demonstrate whatesg@en skills set
ha[d] prepared [him] for staff supervision and oversidtd grant management team;”
(2) “explain or identify work methods, organizational structures and management psomesse
other procedures to resolve issti€8) “address complex issues that impaafeant programs or
facets of large complex projeasd program$;and (4) “interpret any participation in
management operation or planning meetings to discuss program or projecimagestd
activities” Def.’s Mot., Ex. 2, ECF No. 7-3DOJultimately hiredtwo candidates who were
unanimously recommended by the interview pandill the two positionsNaydine Fulton-
Jones (AfricarAmerican female) and Esmerelda Womack (Caucasian fem@tnpl. 1 24;
Def.’s SMF 925. Neither Ms. Fulton-Jones nor Ms. Womack had prior EEO activity. Compl.
1 24.

2. SecondNon-Selectionin Late 2011Early 2012

In the fall 0f2011, the plaintiff applied for @S-13/14 level positioms Special Asistant
to the Deputy Directoin the BJA Policy Office. Compl. § 26; Def.’s SMF { 30; Def.’s Mot.,
Ex. 57, ECF No. 7-4. The vacancy announcerdestribeshe Special Assistant’s
responsibilitiesas,inter alia, preparing, writing, and reviewing a wide variety of written
materials; collecting and assembling key documents and reports; facilitating aichtives
processes and handling special projects; trackiolicy Office performance; attending briefings;
preparing correspondence; developing and maintaining relationships with intedreadtarnal

stakeholders; and researching and analyzing problems and issues. Def.’s M#X., Ex
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The interview panel, cansting of Patrick McCreary (Caucasian male), Ellen Williams
(African-American female), and Ruby Qazilbash (Adiamale), ratedhe plaintiff sixth out of
the eight intervieweesDef.’s SMF 132; Def.’s Mot., Ex. 17, ECF No. 7-3In a letter dated
December 8, 2011he¢ panel unanimously recommended the ultimate selectee, Cornelia
Sorersan-Sigworth (Caucasian femal&r the position, and BJA Director Denise O’Donnell
concurred Def.’s SMF {33; Def.’s Mot., Ex. 17.

Mr. McCreary and Ms. Williams did not know about the plaintiff's prior EEO
complaints. Def.’s SMF  37; Pl.’s Oppat 31. Ms. Qazilbash was first made aware of the
plaintiff's protectedactivity in 2008 and received notice duly 1, 2011, of a presomgaint or
complaint filed by the plaintiff.Def.’s Mot., Ex. 18t 3 ECF No. 7-3.

3. Third Non-Selectionin Early 2013

Toward the end of 2012, the plaintiff applied several vacanciesithin the BJA First,
the plaintiffunsuccessfully applied fohe GS-14 position of Senior Policy Advisor for Evidence
Integration opening. Def.’s SMF { 40. The position’s job dutiee described amanaging
and directing quality improvement programs; analyzing the effectivefi@ssgrams; designing
and maintaining methods to implement the Government Performance and Resultaretgpl
and directing a variety of service functions such as commatioi; procurement of
administrative supplies, printing, property and space management, recordemeanggnail
service, facilities maintenance, and transportation; and researchingadywireg problems.

Def.’s Mot., Ex. 58, ECF No. 7-4.

A panel consisting of Edison Aponte, Elizabeth Griffith, and either Becky Rose or
Kristina Rose interviewed six candidatd3ef.’s Mot,, Ex. 19, ECF No. 7-3Kristina Rose
conducted the plaintiff's interviewDef.’s SMF 42. There was “strong consensus” among the

panelists that “Ed Banks and Kristen Kracke were clearly the top candidates” and thes
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individuals were recommended for a second interview. Def.’s Mot., ExXA4®etween Mr.
Banks ad Ms. Kracke, the panel recommended Mr. Banks (Afrisarerican male) because he
“ha[d] already been doing an outstanding job and working at a level that excdad[Bdjrade
and role and its [sic] good to promote staff from within where possilbde.’Mr. Banks was
ultimately chosen for the job in 2013. Compl. 1 28; Def.’s SMF {4t panelists each stated
that the plaintiff was not as qualifiedy nor did he interview as well asitherMr. Banksor Ms.
Kracke. Def.’'s SMF 96—49. Indeed, oa five-point scale, the panelists rated Mr. Banks a
5.0, Ms. Kracke a 4.8, and the plaintiff a 116. 1 50.

Ms. Rose was not aware of the plaintiff's prior protected actatitye time of the
interview. Def.’sSMF {51. The other two interviewers became aware of the plaintiff's
protected activity in 20071d. 11 52-53. Ms. Griffith was also involved in the plaintiff's
September 2011 complaintd. 9 53.

4. Fourth Non-Selectionin Early 2013

The plaintiffapgied for the GS14 position of Administrative Services and Logistics
Directorin late 2012, Def.’'s Mot., Ex. 25, ECF No. 7e®dwas notified of his noselection in
January 2013@)ef.’s SMF{ 55. The vacancy announcement for the posdiates thathe job
responsibilitiesncludeperforming tasks related to the administrative management of the
organizationsuch asnterpreting administrative policies, developing and implementing
organizational policies, defining administrative requirements, and pngvédivice to
management on related issues; providing administrative and technical supervisgsanetor
accomplishing the work of the unit; performing administrative and human resounegenaent
functions; and installing, troubleshooting, and mamtay hardware and software to ensure the

functionality of systemsld.  56.



The plaintiffand one other candidate, Michelle Martin (Caucasian feniaéf)s SMF
1 59,were interviewed by a panel consisting of Shar@tithar (AfricanAmerican female),
Hope Janke (Caucasian female), and Kristen Mahoney (Caucasian fem&l®)’. The panel
did not recommend the plaintiff for a second-round interview, and Ms. Mawnhm-+received
higher interview scores from each of the panelst&s ultimately selected for the positiotal.
1157, 59-60. All three panelists explained that Ms. Martin was more qualified than the plaintif
who lacked experience with procurement and contracts and was not as experiencechin huma
resoures or technological supportd. {161-64. Ms. Martin had no pri®&EO activity. Pl.’s
SMF 7.

Ms. Mahoney learned of the plaintiffs EEO activisomeime after she started at BJA
in July of 2012.” Def.’s SMF{ 92. The parties and the record ailent as tovhether the other
two interviewers were aware of the plaintiff's protected activity.

5. Fifth Non-Selectionin Early 2013

The plaintiffapplied for another GS-14 position, Supervisory Grants Management
Specialistin November of 2012 Def.’sSMF {65; Def.’s Mot., Ex. 60, ECF No. 7-4. The
vacancy announcemedéscribeghe job dutiegor this positionasincluding reviewing,
analyzing, and tracking awardee compliance with the terms of the grargeewey risk
assessments, financial reviews, andisuof grant awardees; providing training to staff,
management, program officiaBwardees, and others; overseeingréety of pre and post-
award tasks including designing solicitations, reviewing applications, congddictancial
reviews of applicants, and negotiating taens ofgrant award, evaluatinghe effectiveness of
grans; and supervisingmployees peorming work at the GS through GS-13 level. Def.’s

Mot., Ex. 60.



A panel consisting of Edison Aponte, Jonatkaley, and Kellie Dressler interviewed
four candidates for the position between December 19, 2012, and January. 4D2Q13SMF
19 67-68.The gaintiff was the lowesscoring candidateld.  71. The panel recommended
Cory Randolph (AfricarAmerican male) and Brenda Worthington (Caucasian female) for
seconeround interviewavith Denise O’Donneland Kristen Mahoney, and both candidatesewe
offered a position in early 2013d. 11 69—70 The interviewers noted that the plaintiff struggled
to answer interview questions compared to the other candiddtgg] 72—74.

Ms. Dressler was not aware of the plaintiff's prior protected activity vshen
interviewed him.ld. 176. Mr. Aponte’s most recent participation in the plaintiff's EEO activity
prior to this non-selection occurred on August 23, 2012, when an EEO investigator interviewed
Mr. Aponte. Id.  77. As noted, Mr. Aponte also was aware that he had been named in one of
the plaintiff's EEO complaintsid. Mr. Faleyhad most recently been involved in the plaintiff's
EEO conduct when he signed a statement f&E0 investigator on August 24, 2012, though he
had first learned of the plaintiff's protected activity over a year befate kd. I 78. Ms.
O’Donnell became aware of the plaintiff's EEO activity shortly after R0, id. 91, andas
previously no¢d,Ms. Mahoney became aware of his EEO activity at some point after she started
at the BJA in July of 2012d. § 92.

6. Sixth Non-Selectionin Early 2013

Also in late 2012, the plaintiff applied for&S-14 positionasSenior Policy Advisor for
Byrne Crimiral Justice Innovation/Building Neighborhood Capacity Prograbef.’s SMF

1 79. The job duties for that position entaiblyzing datawith the goal of enhancing the use of

6 The plaintiff describes Cory Randolph as af#cial male,’see, e.g.Compl. 133; PL.’'s Opp’n at 35,
presumably in an effort to minimize the impact of Mr. Randolph’sezhafricarrAmerican ethnicity, which
undercuts the plaintiff's claim of a racially discriminatory remlection.
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research and data by staff and its stakeholders and partners; overseeeg ptagning,
coordination of solicitations, project deliverables, and implementation of comglexrch
projects related to research evidence; providing technical expertise todfJ&nsk leadership;
and coordinating projects with research agenCikb.q 80. Of fifteen applicants, thirteen were
initially interviewedby one of two panels: a paremprisedf Rebecca Rose (Caucasian
female), ClarencBanks (AfricanAmerican male), and David Adams (Caucasian mathjch
interviewed both the plaintiff ahthe selectee; and another panel compidé&tbrnelia
SorenserBigworth(Caucasian female), Jane Hodgdon (fersélenknown race), and Shanetta
Cutlar (AfricanrAmerican female).Id. 181-82.

The plaintiff was ranked fourth of the thirteen calades. Id.  85. The first-round
panels recommended that only the top two candidaieseach paneghove on to a second-
round interview.Id. § 86. Instead, the panel of second round interviewers—Denise O’Donnell,
Elizabeth Griffin, and Kristen Mahey (all Caucasian femaleskhoseto interview the top six
candidates, which included the plaintiftl. Ultimately,in 2013,id. § 93,the seconaound
panel selected Alissa Hunto¢@aucasian female) for the position, noting that she had “lengthy
experience with law enforcement, overseeing projects that can be critical to theogerts f
BCJI and BNCP” as well as strong communication skills, project-manageskiisitand
experience representing OJP in highel meetings.Id. {1 87, 89 (internal quotation marks
omitted)

Of the three seconbund interviewers, Ms. Griffith first became aware of the plaintiff's
protected activity around 200Wts. O’Donnell first became awacé the plaintiff's protected

activity shortly after June 201and Ms. Mahoney became aware of his protected activity at

7 DOJ has not produced the vacancy announcement fpotiton as it did for other openings. Pl.'s SMF
19(b).
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some time after she started at the BJA in July 204211 90-92. Both Ms. Griffith and Ms.
O’Donnell had been named aspensible management officials in several of the plaintiff's EEO
cases.Pl.’'s SMF{9(a).

7. SeventhNon-Selectionin Summer 2014

The plaintiff applied for &S-14 position as a Senior Policy Advisor for Health and
Criminal Justice irApril 2014 and was na&elected fothe position. Def.’s SMF § 94; Def.’s
Mot., Ex. 44, ECF No. 7-4. The Senior Policy Advisor’s job duties include overseeing adforts
improve state, local, and tribal justice system responses to people with behanablems,
increasing access to health care for justie®lved individuals, developing policy initiatives
aimed at improving recidivism and health outcomes for justicelved individuals, and
coordinating with other agencies. Def.’s Mot., Ex. 62, ECF No. The firstround interview
panel consisted of Cornelia Sorensen-Sigworth (Caucasian female), Anna Johmsdeoffe
unknown race), and Michael Dever (Caucasian male). Def.’s S8 Based on the panel’s
recommendations, Ms. Qazilbash wrote a memorandum detailing the top five candidates f
seconeround interview with Ms. O’DonnelMs. Mahoney, and Ms. Qazilbaskd.  97. The
plaintiff was among the top five candidated. Danica Binkley (Caucasian female) was
selected for the positicafter the secondound interviews.Id.

Ms. O’Donnell had been named in the plaintiff's previous EEO complaints. Def.’s Mot.,
Ex. 41 at 2, ECF No. 7-4. Ms. Mahoney had been made aware of the plaintiff's previous EEO
activity by Ms. Qazilbash, Def.’s Mot., Ex. 42 at 2, ECF No. 7-4, i been named as a
responsible management officialnamerous of the plaintiff's previous EESOmplaints Def.’s

Mot., Ex. 43 at 1, ECF No. 7-4.
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8. Time-Off and Cash AwardsDenied in 2011 and 2012

The plaintiff alleges that he was “denied certain awards that his cowoekersed,”
including “a timeoff award in 2011, a performance cash award in 2011, and [&ne-off
award[]for 2012.” Compl. T 42The plaintiff avers that h&liscovered through a response to
a[] FOIA request that [he] was the only member of the Justice Systems Teamwvised by
[Ms.] Qazilbash . . who [did not]receive a special act tirdf award for FY 2011.”Jeffries
Decl. 127. He further states thdfjt]o the best of [his] knowledge, [he] did heceive a
performance cash award for FY 2011, although [he] was supposeld t§.28. Finally,
“[a]ccordingto documents [he] received from a [FOIA] request,” the plaintiff avers that tie “di
not receive a timeff award for the first quarter of FY 2012,” even though some of his
coworkers did receive such an award, and his award covering the first two qoBR¥ra012
“was only for six hours instead of the 10 hours that [his] female G&\Brkers received.'ld.

1 29.
I. LEGAL STANDARD S

A. Federal Rule of Civil Procedure 12(c)

Federal Rule of Civil Procedure 12(c) authorizes a party to move for judgment on the
pleadingsat any time'after the pleadings are closethut early enough not to delay trial.” Fed.
R. Civ. P. 12(c). “In considering a motion for judgment on the pleadings, the Court should
‘accept as true the allegas in the opponent’s pleadings’ ardcord the benefit of all
reasonable inferences to the non-moving part$féwart v. Evan2275 F.3d 1126, 1132 (D.C.
Cir. 2002) (quotingdaynesworth v. Miller820 F.2d 1245, 1249 n.11 (D.C. Cir. 198Adhri v.
United States782 F.2d 227, 241 (D.C. Cir. 1986) (explaining that, in reviewing a gfanRaole
12(c) motion to dismissallegations of the complaint should be construed favorably to the

pleader) (internal quotation marksmitted),rev’d on other grounds482 U.S. 64 (1987)The
12



movant is entitled to judgment under Rule 12(c) by demonstrditaigno material fact is in
dispute and that it is ‘entitled judgment as a matter of law.Peters v. Nat'R.R. Passenger
Corp., 966 F.2d 1483, 1485 (D.C. Cir. 1992itdtionomitted)

When, however, resolution of a motion for judgment on the pleadings relies upon
material outside the pleadingsh& motion must be treated as one for summary judgment under
Rule 56,” so long as the parties have been afforded “reasonable opportunity to gdteésent
material that is pertinent to the motior?ed. R. Civ. P. 12(dgeealsoWeisberg v. U. S. Dep’
of Justice 543 F.2d 308, 310 n.5 (D.C. Cir. 1976) (finding that consideration of “affidavits
outside the pleadings” require@&ting adismissalunderRule12(c)asa grant osummary
judgment in favor ofthe defendantraisingthequestion, under Rule &, “whether a genuine
issue as to any material fact remains to be resolved”)

B. Federal Rule of Civil Procedure 56(a)

Federal Rule of Civil Procedure 56 provides that summary judgment shall be difanted
the movant shows that there is no genudiispute as to any material fact and the movant is
entitled to judgment as a matter of lawrFed. R. Civ. P. 56(a). The moving party bears the
burden to demonstrate thald'sence of a genuine issue of material fectlispute Celotex Corp.
v. Catrett 477 U.S. 317, 323 (1986)hile the nonmoving party must present specific facts
supported by materials in the record that would be admissible at trial andulthenable a
reasomble jury to find in its favorsee Anderson v. Liberty Lobby, In¢'Liberty Lobby), 477
U.S. 242, 256-57 (1986Allen v. Johnson795 F.3d 34, 38D.C. Cir. 2015) (noting that, on
summary judgment, the appropriate inquiry is “whether, on the evidence so viewadoaable
jury could return a verdict for the nonmovingrty”) (internal quotation marks omittgdsee

alsoFed. R. Civ. P. 56(c), (e)(2A3).
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“Evaluating whether evidence offered at summary judgment is sufficisentba case to
the juryis as much art as scienceEstate of Parsons v. PalestiniantAy 651 F.3d 118, 123
(D.C. Cir. 2011). This evaluation is guidied the related principles thatdurts may not resolve
genuine disputes of fact in favor of the party seeking summary judgnetayi v. Cotton134
S. Ct. 1861, 1866 (2014per curiam)and ‘{t}he evidence of the nonmovant is to be believed,
and all justifiable inferenseare to be drawn in his favord. at 1863 (quotind.iberty Lobby,
477 U.S. at 25%alteration in original) Courts must avoid making “credibility determinations
or weigh[ing] the evidence,” since “[c]redibility determinations, the weigluhtipe evidence,
and the drawing of legitimate inferences from the facts are juryifunsgtnot those of a judge.”
Reeves v. Sanderson Plumbing Products, 539,U.S. 133, 150-51 (2000) (internal quotation
marks omitted)see alsdBurley v. Nat'| Passenger Rail CarB01 F.3d 290, 295-96 (D.C. Cir.
2015). In addition, for a factual dispute to be “genuine,” the nonmoving party must éstablis
more than [tlhe mere existence ofsxintilla of evidene in support of [its] position,Liberty
Lobby 477 U.S. at 252, and cannot rely on “mere allegations” or conclusory stateseents,
Equal Rights Ctr. v. Post Prop€33 F.3d 1136, 1141 n.3 (D.C. Cir. 201\gitch v. England
471 F.3d 124, 134 (D.C. Cir. 200&reene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999);
Harding v. Gray 9 F.3d 150, 154 (D.C. Cir. 1993)ccordFed. R. Civ. P. 56(e)lf “opposing
parties tell two different stories, one of which is blatantly contradictetéyetcord, so that no
reasonable jury could believe it, a court should not adopt that version of the facts for pafposes
ruling ona motion for summary judgmentl’ash v. Lemke786 F.3d 1, 6 (D.C. Cir. 2015)
(quotingScott v. Harris 550 U.S. 372, 380 (2007)). The Court is only required to consider the
materials explicitly cited by the parties, but may on its own accord consither ‘materials in

the record’ Fed. R. Civ. P56(c)(3).
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C. Federal Rule of Civil Procedure 56(d)

Federal Rule of CiviProcedure 56(d) “establishes a mechanism for nonmovants who
lack the facts they need to seek an opportunity to gather more information lesfooeding to a
motion for summary judgmeiit.Grimes v. Dist. of Columbj&94 F.3d 83, 92 (D.C. Cir. 2015);
seealso CrawfordEl v. Britton 523 U.S. 574, 599 n.20 (1998) (noting that, under Rule S6(d)
predecessor provision, a district judge “ha[s] discretion to postpone ruling on aaefend
summary judgment motion if the plaintiff needs additional discoveexpbore ‘facts essential
to justify the party’s opposition™ (quoting the former Rule 56(f))

To obtain relief under Rule 56(d) and therdbsestall summary judgment, “the movant
must submit an affidavit whictstates with sufficient particularity whgdditional discovery is
necessary’ Convertino v. U.S. Dep't of Justicg84 F.3d 93, 99 (D.C. Cir. 208quoting
Ikossi v. Dep’t of Nayys516 F.3d 1037, 1045 (D.C. Cir. 20p8Based on the language of the
rule, which requires the nonmovant to shoyaffidavit or declaration “specific reasons” why “it
cannot present facts essential to justify its opposition,” Fed. R. Civ. P. 56(d), the @t I@s
outlined “three criteria” that must be satisfisdannon v. st. of Columbia 717 F.3d 200, 207—-
09 (D.C. Cir. 2013) (citingconverting 684 F.3d at 99). First, the affidavit mtsttline the
particular facts [the movant] intends to discover and describe why thosaraciscessary to
the litigation.” Converting 684 F.3d at 99Second, the affidavit “musixplain why [the
movant] could not produce the facts in oppositiotheomotion for summary judgmehtid. at
99-100(internal quotation marks omitted). Finally, the affidavit “msisbw the information is

in fact discoveable.” Id. at 100 ¢itationomitted). A district court should carefully scrutinize a

8 Convertinodiscusses Rule 56(f), which has subsequently been recodified, ititsiantive change, to
subsection (d) of Rule 565ee U.S. ex rel Folliard v. Gov't Acquisitions, Irit64 F.3dLl9, 26 n.3 (D.C. Cir. 2014)
(“Rule 56(d) ‘carried forward without substantial change the provésidriormer subdivision (f)."{alteration
omitted)(quoting Fed. R. Civ. P. advisory committee’s notes to 2010 Amendments))

15



Rule 56(d) affidavit to ensure that it meets the ti@envertinocriteria. SeeU.S. ex rel Folliard
764 F.3dat 26-27, see als&EIU Nat'l Indus. Pension Fund v. Castle Hill Health Care
Providers, LLC 312 F.R.D. 678, 684 (D.D.C. 2016¥olliard thus directs trial courts to
scrutinize Rule 56(d) motions and not to reflexively grant thenWhile dicta inConvertino
suggested that “Rule 56(d) request[s] should be granted more often than not,” the €. Circ
has since clarified that this is “incorrectSee U.S. ex rel Folliard’64 F.3d at 26. Instead,
under this standarthoilerplate” language ovague assertions will not dad. at 29(affirming
the district court’s conclusion that a “boilerplate discovery request” is iomuif to obtain
additional discovery under Rule 56(d3Ee alsdMorales v. Humphrey309 F.R.D. 44, 48
(D.D.C. 2015) (“Rule 56(d), moreover, may not be used to defeat a motion for summary
judgment when there is ‘mere speculation’ of evidence not yet discovered.’ h@@tatMoore’s
Federal Practice, §6.102 (Matthew Bender 3d Ed.))).
1. DISCUSSION

DOJproduced over 17,000 pages of documents in respotise pdaintiff's various
discovery requests in the proceedings before the EEDEf.’s Mem. at 3 n.3. Both parties
have submitted hundreds of pages of documents and declafedimrtbe underlying
administrative proceedings to support their positions tlaagarties rely on theswidentiary
materials throughout their filingsThus,while well cognizant that thplaintiff has had no
opportunity to depose any bis manycolleagues whorhe claims werénvolved in the alleged

discriminatoryand retaliatonactivity, seePl.’s Mot. at 1-3D0OJs pending motion will be

° The plaintiff complains thadOJ “parceledhis] [administrative]cases out to three differeBEOC offices
around the country for processing instead of keeping them all witAdménistrative Judge in the Washington
Field Office.” Pl.’s Opp’n at 4 (criticizing DOJ for balkanizing the revignscess “in its infinite wisdom”). This
complaint is misplaced, however, for overlooking the benefits insefrefficiency, thoroughness, and speed of
having three separate examiners assigned to review the plaintiff's claisidemthe claims and the associated
thousands of pages of documents.
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converted to a motion for summary judgme8et against that standard, the plaintiff's claims of
age and sex discrimination, and retaliation, in connection with seveseterions andhe
alleged denial of cash and tiro# awards dumg the three year period of 2011 to 2014, Compl.
11, 44, 47will be examined to assess whether he has raised a genuine issue of matéoial fact
trial such that “a reasonable jury could retarmerdict forfhim],” Liberty Lobby 477 U.S. at
248, and if not, whether he has explained what specific additional discovery he seeks and how
such discovery would advance his cass® Convertino684 F.3d at 99. At the outsie
applicable statutorydmeworkis addressed.

A. Statutory Framework

“Title VIl prohibits the federal government from discriminating in employment on
grounds of race or sex, and from retaliating against employees for engaguotiyity protected
by Title VII.” Montgomery v. Cha®b46 F.3d 703, 706 (D.C. Cir. 200@)ternal citations
omitted). In this case, the plaintiff alleges all three varieties of Title VII claifftse standards
governing discriminatioand retaliatiorclams are discusseuaklow.

1. Title VII Discrimination Claims

UnderTitle VII, “the two essential elements of a discrimination claim are that (i) the
plaintiff suffered an adverse employment act{v) because of the plaintiff’s race, color,
religion, sex, [or] national origii Baloch v. Kempthorné50 F.3d 1191, 1196 (D.Cir.
2008);accordBrady v. Office of Sergeant at Arna0 F.3d 490, 493 (D.Cir. 2008). Where a
plaintiff presents no direct evidence of discrimination, the Cearialysis of circumstantial
evidence follows the burdesthifting framework established McDonnell Douglas Corp. v.
Green 411 U.S. 792, 802-04 (1973)A plaintiff establishes arima faciecase of
discrimination by showing thgle]: 1) is a member of a protected class; 2) suffered an adverse

employment a@bn; and that 3) the unfavorable action gives rise to an inference of
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discrimination” Nurriddin v. Bolden818 F.3d 751, 758 n.6 (D.C. Cir. 201&)the plaintiff
establishes prima faciecase, the burden then shifts to the employer “to articulate some
legitimate, nondiscriminatory reason” for its actiomécDonnell Douglas411 U.S. at 802.

While this framework generally requires the plaintiff to bear the initial buoflemaking
out aprima faciecase of discrimination, the D.C. Circuit has cladfithat courts “need notard
should not—decide whether the plaintiff actually made oyiriena faciecase undekMcDonnell
Douglas” where (1) “an employee has suffered an adverse employment action” and (2) “an
employer has asserted a legitimaien-discriminatory reason for the decisioBfady, 520 F.3d
at 494 (emphasis in originalyWhere an employer offerdear anl reasonably specific
nondiscriminatory reasons for the adverse employment action, the court need noivtietibe
the plaintiff has made out@ima faciecase, and procesdothe ultimate question of
discriminationvel non” Royall v. Nat'l Asgi of Letter Carriers, AFLCIO, 548 F.3d 137, 144
(D.C. Cir. 2008) (internal quotation markdteation,and citation omitted).

2. Title VII Retaliation Claims

“To prove retaliation, @laintiff must show that(1) [he] engaged in protected activity;
(2) he was subjected to an adverse employment action; and (3) there was antaostléen
the protected activity and the adverse actiolaird v. Gotbaum792 F.3d 166, 168 (D.C. Cir.
2015)(alteration in original{quotingHairston v. Vance—Cook373 F.3d 266, 275 (D.C. Cir.
2014)). As with disparate treatment claims undéte VIl , allegations ofetaliationthat are
basedon circumstantial evidence are subject toMw®onnell Douglaghreestep burden-
shifting framework outlined abovelo briefly recapitulateunder this framework, where an
employeroffers a legitimate, nondiscriminatory reason for its challenged action, thenoasir
assume the plaintiff has made oyirama faciecase of retaliation and “proceed to the question

of retaliationvel non” which can be resolved “in favor of the employer based either upon the
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employees failure to rebut itsxglanation or upon the employee’s failure to prameslement of
[his] case, Taylor v. Solis571 F.3d 1313, 1320 n.4 (D.C. Cir. 20089¢ alsdHernandez v.
Pritzker, 741 F.3d 129, 133 (D.Cir. 2013)(noting that “the ‘central question’ . is.whether
[the plaintiff] has produced sufficient evidence for a reasonable jury to find tkasons were
but pretexts for retaliation” (quotingcGrath v. Clinton 666 F.3d 1377, 1383 (D.Cir.
2012)). Focus on this “one central inquiry” is appr@atebecause a legitimate
nondiscrimnatory reason for the employer’s actions breaks the necessatfpflmatusation”
link between the protected activity and the adverse employment a8@ahlniv. of Tex. Sw.
Med. Ctr. v. Nassar___ U.S. __ , 133 S. Ct. 2517, 2528, 2533 (2048¢yemi vDist. of
Columbig 525 F.3d 1222, 1226 (D.C. Cir. 2008).

B. The Plaintiff’'s Non-Selection Claims

The plaintiff raises discrimination and retaliation claims for each of his s@ren n
selections.As will be dixussedDPOJhas offered a legitimate, naliscriminatory reason for
each non-selection. Thus, the plaintiff's burden as to both his discrimination araticetali
claims is to show thddOJs explanations pretextual. Accordingly, thaaintiff's
discrimination and retaliation claims for each rsmlection are addressedtandem.

1. First Non-Selection

The plaintiff claimsthatDOJdiscriminatedagainst him on the basis of his race and sex
and retaliated against hjim selectingNaydire FultorJones (AfricarAmerican female) and
Esmerelda Womack (Caucasian female) for the Supervisory Grants Progreagdviposition in

201119 Compl. T 24.The plaintiff's complainstateshat his qualifications were “superior” to

10 As to the first norselection, the plaintiff asserts discrimination and retaliation claimsgusit of both the
nonselection itselindthe DOJ’s alleged failure to afford the plaintiff priority consideratiSeePl.’'s Opp’n at
14-15. Any such priority consideration claim fails at the threshold. @3 points outseeDef.’s Mem. at 15,
denial of priority consideration is not an adverse action for purpddedeoVIl because such a denialaslverse
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those of the Caucasiavomen selected, withoattuallycomparing theirelativequalifications.
Id. T 25.

DOJasserts that the plaintiffas not selectefibr the position because he lacked the
requisite qualitations and interviewed poorly. Indeech of the paneliséteststhat the
plaintiff lacked the necessary professionalism, leadership skills, and conatmmiskillsfor the
job and that his shortcomings were brought into sharp relief during his interSesidef.’s
Mot., Ex. 8 (“Aponte Aff?) at 4, ECF M. 7-3 (“The panel members unanimously felt that [the
plaintiff] lacked the qualifications and qualifying experience for the position. n.th®other
hand, the selectees demonstrated qualifying experience and knowledge, andrdé&dcans
ability to fulfill the requirements of the job.3* Def.’s Mot., Ex. 9 (“ReidAff.”) at 5, ECF No.
7-3 (“[The plaintiff's] entire interview was solely focused on his work with the Drug Court
Program and this just did not translate into the full range of skills needed to nsteiagaolicy
advisors. .. [The plaintiff] just does not possess strong leadership skills. During the interview,
| discovered that his oral communications skills were lackinB&f,’s Mot,, Ex. 6 (“Faley
Aff.”) at 5, ECF No. 73 (“The interview panel discussfitie plaintiff's] qualifications and
responses to the interview questions and infdrthe selecting official that [the plaintifiyas

not suitable for the position because he did not adequately articulate the qukiiteesand

only insofar as it diminishes the plaintiff's odds at being selefcted position. This alleged harm “is too
speculative to constitute materially adverse actiBnidgeforth v. Jewell721 F.3d 661, 664 (D.C. Cir. 2013) (“The
path from [the @intiff's] alleged acts of bravery to a tinodf award is, as iDouglas a labyrinth, with many ways
to fail but only one way to succeed.”).

1 The plaintiff points to a performance review by one of the interviewelispk Aponte, which review
supposedlypraise[s] [the plaintiff's] work in great detail.” Pl.'s Opp’n. at.2k the plaintiff's view, this
undermines Mr. Aponte’s affidavit, which suggests that the plaiméis unqualified for the position for which he
applied. Id. Contrary to the platiff's view, however, Mr. Aponts favorable performance reviewts the other
way: the positive feedback makes clear that Mr. Aponte did not harboraagials toward the plaintiff or resent
the plaintiff for his protected activity but instead simplycloded that another candidate was more qualified,
particularly given the plaintiff's interview performance.
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knowledge that would prepare him for the position, such as explaininghat experience
.. .ha[s] prejred him for staff supervision.”).

Thepanelists’ affidavits are consistent with their interview notes, which indica¢e,
alia, that the plaintiff did notiress appropriately for his interview, Pl.’s Opp’n, Ex. 16 at 422
(noting lack of suit jacket), 433 (same), ECF No.; 88t he was unable to meaningfully
respond to multiple questions, and in particular those questions about supervisoryg sills,
424, 426-27, 433—-34hat he “never really talked about grghid. at 427; and that he
repeatedly referenced the same example in answering the interviewers’ q&bstadrd33.
Furthermore, Tracey Trautman noted in her affidavit that the plaintiff “voliyntaovided the
interview panel with a writing sample that contained grammatical, spelfid punctuation
errors, which demonstrated a lack of good writing skillB&f.’s Mot., Ex. 4at § ECF No. 7-3.

The plaintiff'seffort to show thaDOJs rationale for his noselection is pretextual fails
First, theplaintiff points toan email exchangeetween Treey Trautman and Jonathan Faley in
which they speculate as to how their colleagues would ugact hearinghat the plaintiff was
selected for a promotiorSeePl.’s Opp’n, Ex. 19, ECF No. 9-8. his email chainwhicheven
the plaintiffcharacterizess a “joke,” Pl.’s Opp’n at 29, occurred in March 20%®) yearsafter
the nonselection at issue herdlore importantly, however, there is rgidencethat would
permit a jury to concludthat theauthors’attitudes toward the plaintitffererooted in higace,
sex, or protected activityThe emailchainmerely statsthat when other colleagues were
jokingly told that the plaintiff was selected for the position, their faces Ypeieeless” and one
of the interview panelistds. Reid, “kept say[ing] ‘what™ in a increasinglyjoud and agitated
tone. Pl’s Opp'n, Ex. 19. Considering the plaintiff's intervig@vformanceMs. Reids

consternation upoheaing that the plaintiff was selected to fill the position is sotprising.
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Secondthe plaintiffattempts to show pretext lppintingto what he views as differences
between his interview amather candidates’ interviews. Pl.’s Opp’n at X.the outset, it is
worth noting the incoherence of this position: thergl#iinsists that he was entitled to a
specialized and independent evaluation in advance of other candidates due to his priority
consideration letter but then takes issue with minor differences between himterocess
and the interview process for other applicaritee plaintifffirst highlights that thenterviewers’
notes from his interview were on paper rather than a rating and scorindjlehéeat used for
the other applicantdd. The interviewers’ many pages @ttremely thorough notestaloguing
the plaintiffs’ response to each questiaa,well the interviewers’ overall impressiphswever,
make clear that their assessment was not “entirely subjective” as the plaimiffids. SeePl.’s
Opp’n, Ex. 16. The plaintiff also points dimathe was askedne fewer question than the other
candidatesthough the plaintiff does not explain how such fact demonstrates pr8esRl.’s
Opp’n at 19. The record shows that the plaintiff was asked 14 questions and other applicants
were asked 1§uestions, including the 14 questions that the plaintiff was askeePl.’s
Opp’n, Ex. 16P1.’s Opp’'n Ex. 20 ECF Ne. 9-9, 9-10. The addition of a single interview
guestion posed to other candidates is not sufficient to showragularity, let alone pretext.

Third, the plaintiff argueshatthe reasons given for his ngelection in the letter
notifying him of his nonselection are “vague” and that three of the four reasons were “not
directly tied to a question . . . asked by the panelists.” Pl.’s Opp’n al&3letter states that the
plaintiff was not selected because: i) did not demonstrate the skills and experience he had
that would prepare him for a supervisory role; (2) he did not explain the methpasesses he
uses to resolve issues; (3) he did not address complex grant management issuebgatid (4)

not discuss program or project mileston8gePl.’s Opp’n, Ex. 26, ECF No. 9-11The plaintiff

22



cites no authority for the proposition thatemployer’s failure to provide exceptionally specific
reasons for a nogdection can permit an inference fetext, and the Court is aware of none. In
any eventas discussed abowbge broader reasons noted in the rejection lateamply
supported irthe panelists’ detailed interview notes

Next, the plaintiff notes that one of tb#imateselecteedzsmerelda WomacKhad no
prior supervisory experience, did not serve as Acting Branch Chief like [tmifflaand in fact
had taken over his respghilities in the Program Office after he had transferred to the Policy
Office in 2008.” Pl.’s Opp’n at 25. Even if Ms. Womack had no previous supervisory
experience, the panelists’ notes make clear that she spoke at length duringriiemirabout
how she had mentored BJA staff, providing multiple exam@esPl.’s Opp’n, Ex. 20 at 507.
Moreover, according to the panelists, it was not the plaintiff's supervisory exgerior lack
thereof,that doomed his application but rather his inabibtatticulate hovany of his
experiencénad prepared him for the Supervisory Grants Program Manager role during his
interview. By contrast, as reflected in the interviewers’ notes, Ms. Womi@ckraimerous
examples of her experience helping staff at the BJA and articulated a visioroasgbehwould
lead and supervise if offered the positi®ee, e.g., idat 499-513.

Finally, the plaintif points toa statement by BJA attorney Maureen Dimiinat Kim
Ball, a division supervisohad commentethat the plaintiff “only’ had his job in the policy
office of BJA because he was black and filed an EEOC complaiits Opp’'n, Ex. 32ECF
No. 9-12. This comment, even if made, doescnedte a genuine issue of material fact as to

whether the real motivation for the plaintiff's non-selection for the Supervis@agts Program
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Manager position was discrimination or retaliation because the ffldiodis not allege that Ms.
Ball had any role inthe decision not to hire hirs.

In sum, then, the undisputed evidence bolstersteeviewers conclusionthat the
plaintiff was unable to explain his qualifications during his interview, dressed unprofessionall
for the interview, and submitted a writing sample riddled with errdis reasonable jury could
infer thatDOJs explanation as to why the plaintiffas not selectefibr the Supervisory Grants
Management position was pretextual. The defendamntiiteel to summary judgment as to the

plaintiff's discrimination and retaliation claims arising out of his first-setection'?

12 In addressing this claim, the plaintiff also attempts to show a pattefscoitination against African
American males in the BJASeePl.’s Opp’n at 26 (“[T]here is evidence demonstrating a lack of promotions of
African-American males to G$4 and above positions in the BJA.”). The D.C. Circuit recetglt withan
analogous argument that “there are too few black employees in GPO manbgesit®ons.” Hairston 773 F.3d at
274. Asthe D.C. Circuit explained, “individual disparate treatment cases, statisticalevidence is less
significant because the ultimate issue is whethepa#ngcular plaintiff was the victim of an illegitimately motivated
employment decision.”ld. at 274-75 (quotingKrodel v. Young748 F.2d 701, 710 (D.C. Cir. 1984)). Here too, the
plaintiff's allegations of broatbased racism and sexism cannot carry the day gheeandisputed evidence
concerning the plaintiff's objective shortcomings for the positiossatd, as discussed above.
3 The plaintiff's Rule 56(d) motion for additional discovery concerniisgfinst nonselection asserts that he
needs to depose atk six of his colleagues, including the three interview panelistsekbetiag official, the
selectee, and others. Pl.’s Mot. at 4. Despite the fact that the panelistdeatidg official executed lengthy
affidavits in 2012, shortly after the nealection,seeDOJ Mot., Exs. 6,89, the plaintiff apparently seeks more
information,seePl.’s Mot. at 4, without, however, “outlin[ing] the particular faktsintends to discover and
describ[ing]why those facts are necessary to the litigatiocddnverting 684 F.3d at 99. As explained above, the
panelists’ interview notes amply substantiate the rationale providéldefgaintiff's nonselection in his rejection
letter. In any event, HR Deputy Director Jennifer McCarthy issued the ketd?l.’s Opp’n, Ex. 26 at 2, and the
plaintiff has not explained how the interview panelists would betalikestify to the letter’s underlying rationale.
To the extent that the plaintiff seeks additional discovery concernirgibiity consideration hat
discovery is irrelevant given that an employer’s failure to affordraployee priority consideration does not amount
to an adverse action for purposes of Title \V@lee supraote 9. The plaintiff also claims a “need to depose Kim
Ball (Norris) who,according to one of her staff attorneys had objected to the settlehftr plaintiff's] prior
cases, made racist statements, and said she intended to try to geddhimHi.’s Mot. at 4. Again, Ms. Ball's
statements are immaterial given that the plaintiff does not allege thatdhany role in the selection process. The
plaintiff's discovery requests that are irrelevant to his claims do msGummvertinomuster. See Brewer v. Holder
20 F. Supp. 3d 4, 17 (D.D.C. 2013) (“Because Plaintiffaatqpoint to particular facts that they intend to discover
which arerelevantto addressing Defendants’ arguments, the Court declines RulerBbéfiwith respect to the
[Plaintiffs] claim.” (emphasis added)gwann v. Office of Architect of Capit@B F. Supp. 3d 20, 228 (D.D.C.
2014) (“If the requestediscoveryis not directed towards evidence that would create a gequestionof material
fact, the Court may grant summary judgment despite the discovemste(. Accordingly, th plaintiff’'s motion
for additional discovery concerning his first nselection is denied.
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2. Second NonrSelection

The plaintiff asserts th&ie applied for and was not selected for the Special Assistant
position due to is race, sex, and protected actiwitiienDOJselectedCorneliaSorensen-
Sigworth, a Caucasian female with no EEO activity, to fill the vacaBegCompl.  26.D0OJ
contends that Ms. Sorens8igworthwas selected for the Special Assistant position because she
“was deemed more qualified by the interview panel and performed better inetiveeint
process.” Def.’s Mem. at 22. The plaintiff does not dispute that he scored seventteut of t
eight applicants on his interview and came in sixth out of eight ovédakt 22-23. Indeedthe
plaintiff's overall scoe was 76.09ignificantly lower tharMs. Sorenseisigworth's score of
95.70. Id. at 23. The panelists observed that Ms. Sorensen-Sigworth brought “years of
experience developing and implementing national policy and programs to thifejrpas she
ha[d] worked a number of years for both the National Institute of Justice and BAicy
Office.” Def.’s Mot., Ex. 17at 2 Furthermore, the panelists concluded that Ms. Sorensen-
Sigworth was “positioned to make a seamless transition to th[e] new role sngpbetiPolicy
Office Deputy Director and leadership teanid. One of the panelists, Ms. Williams, concluded
that Ms. Sorensofsigworth “was more qualified than [the plaintiff] . [because] [s]he was a
lead writer of solicitations, prepared guidance for congressional respanmbesed and edited
an online ‘Gaming Paper][,]’ . .and ‘created’ a proposal to initiate dlbeship Program,”
among other thingsDef.’s Mot,, Ex. 15(*Williams Aff.”) at 4-5, ECF No. 7-3.

In an effort to showhatDOJs ratonale for selecting Ms. Sorens&mgworth is
pretextual, the plaintifasserts that Ms.d8ensen-Sigwortthad been given a special assignment
immediately prior to her selection to enhance her qualifications for the positidthdut
plaintiff] still had superior qualifications to her,” without identifying any such quatifos.

Compl. § 27see alsd’l.’s Opp’nat 31. The plaintiff alsallegesthat the selectee’s supervisor,
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Pamela Cammarata, “determined the qualiicet for th[e] position, draftethe interview
guestions and the scoring system, selected the interview panelists, and schednled/tbes’
Pl.’s Opp’'n at 31. Even assuming these allegations to be true, theydeateta genuine issue
of material fact as to whethBXOJs reason for selecting Ms. Sorens®igworth is pretextudbr
several reasons

First, the plaintiff's bald assertian his complainthat he was more qualifietbes not
create an issue of fagtarticulaty set against undisputed evidence in the record that belies this
assertion See, e.gWilliams Aff. at 4-5. Second, the fact that Ms. SorenSggworth received
a special assignmentightsupport an inference pfe-selection, but preelectiondoes not
violate Title VIl if premisedonthe selectee’gualifications rather than some prohibited basis.
See Downing v. Tapell&@29 F. Supp. 2d 88, 97 (D.D.C. 2010)The] paintiff’ s preselection
claim does not advance his case for pretext unlepsdaices some evidence that discrimination
[or retaliation]played a role ithe selectes preselectionand thugthe] plaintiff’ s non-
selection” (quoting Oliver-Simon v. Nicholsqr884 F. Supp. 2d 298, 310 (D.D.C. 2005))he
plaintiff hascited noevidence to suggest that eve{dJ had settled on Ms. Sigworth-Sorenson
in advance of the interviews such pre-selection was based on race,@etected activity.
Here, moreover, the panelists’ affidavits make clear that Ms. Sor&hgenrth was selected not
only because offier qualifications but also due to Iseiperlative interview performance,

especially as compared to thiaintiff's dismd interview performancé? SeeDef.’s Mot., Ex.

14 The applicants were ranked in four categorieslr{tErview, (2)Work History, (3)Experience, and (4)
ResumeEducation.Def.’s Mot., Ex. 17at 2. Theplaintiff and Ms. Sorense8igworth received the same score
(100) for their “Resumé&ducation.” Id. Even if the plaintiff had received perfect scores for his Work History and
Experience (as Ms. Sorens8igworth did), his overall rankingfill would havebeen significantly lower than hers
due to her much stronger interview performance (8udtf a total of 100 possible pointsrsusthe score 063.1

that the plaintiff received Id.
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17 at 1(*Ms. Sigworth is the highest ranking candidate for this position based on the
combination of her overall scores for her interview, work history, experience, ancetgsum
Finally, regarding the plaintiff's concerns that Ms. Sorenson-Sigworth’s supervisor, M
Cammarata, directed the interview procéiss,undisputed record evidence shows that Ms.
Cammaratdhought highly of the plaintiff. Indeed, Ms. Cammarata stated in her affithavit
she was “dan of Tim Jeffries” angought to bdis firstline supervisor in November 2010 so
that she “would have the opportunity to work directly Witre plaintiff].” Def.’s Mot., Ex. 47
(“CammarataAff.”) at 18, ECF No. 7-4. Thus, if anything, Ms. Cammarata’s involvement in the
interview process likely redounded to the plaintiff's bentfit.
In sum, thenPOJhas supported with evidence its proffered rationale for selecting Ms.
Sorensen-Sigworth, and the plaintiff has done nothing to establishieasons pretextual.
Accordingly,DOJis entitled to summary judgment as to the plaintiff's discrimination and

retaliation claims arising out of the plaintiff's neelection for the Special Assistant positién.

% Regarding his retaliation claim, the plaintiff notes that the [isedmitted to “reconciling” their scores
after conducting interviews and believes that it is “entirely possible that Bazilbash, who was [the plaintiff's]
supervisor and aware of his EEO complaints, and was named as a t@dspoasiagement offial in one of them,
influenced the other panelists.” Pl.’s Opp’n at 31 (citing Pl.’s Oppx 36, ECF No. 9.3). The plaintiff's rank
speculation is belied by the affidavits of the other two panelists, Mr. &g€iand Ms. Williams, who
unambiguously stte that they were not aware of the plaintiff's EEO complaints until édteg they interviewed the
plaintiff. Williams Aff. at 2(stating that she became aware of the plaintiff's previous EEO actikigy &sked to
submit an affidavit, after the plaintiff's neselection for the Special Assistant positiddgf.’s Mot., Ex. 16
(“McCreary Aff.”) at 2, ECF No. 73 (stating that he became aware of the plaintiff's previous EEO activég tor
four months before exating his affidavit, which was after the plaintiff discovered that he met selected for the
Special Assistant position). Thus, to the extent that the intervieasraciled their scores, the record makes clear
that the plaintiff’'s previous EEO activity did not factor into the intervieidissussions.SeeMcCreary Aff. at 56

(“I can unequivocally state that [the plaintiff's] scores in the inemprocess were based on the evidence presented
to the selection panel members. The selection for this vacancy was nobbdkedace, sex, or prior EEO activity
of the [plaintiff] or any of the applicants.”).

16 The plaintiff's Rule 56(d) motion requests an opportunity to deposeeaithtérview panelists involved in
this second noselection, in partiglar so that he can question them concerning whether they reconciled thesr sco
at the end of his interview and why Ms. SorenSagworth was given a “special assignment” prior to this selection.
SeePl.’s Mot. at 5. As explained, score reconciliatiomot itself probative of pretext, so discovery into whether the
panelists discussed their individual scores is immaterial to the pladifiims. See Brewer20 F. Supp. 3d at 17;
Swann 73 F. Supp. 3d at 228. As for Ms. Sorense8igworth’s allegd preselection, DOJ contends that it was not
only her qualifications but also himterviewperformance that distinguished her from the plaintiff. Even if the
plaintiff is able to show that the “special assignment” boosted Ms. Swr&igworth’s qualifiations, the fact
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3. Third Non -Selection

In the latter part 02012,the plaintiff was not selectddr the position of Senior Policy
Advisor for Evidence IntegrationThe plaintiff claims thaDOJs hiring decision was based on
the plaintiff's race, sex, and previous EEO activity. Compl. JAg&in, the plaintiff's
conplaint summarily asserts that his qualifications were “superior” to those sélbetee,
Clarence Banksld. § 29. DOJcontends that summary judgment is warranted as to the
plaintiff's discrimination and retaliation claims arising out of this4setection because the
record shows that Mr. Banks was the more qualified applicant. Def.’s Mem. at 26-27.

As to this nonselection, lherecordevidence conclusively shows that no reasonable jury
could find thatDOJdiscriminated against the plaintfised omace or genden not selecting
him for the Senior Policy Advisor position. For starters, the selectee, Mr. BarsksAifrican
American maleand this significantly undercutise plaintiff's discrimination claimsSee, e.g.
Murray v. Gilmore 406 F.3d 708, 715 (D.C. Cir. 2005) (“[#éplacement within the same
protected class cuts strongly against any inference of discriminatiBarlgy v. Nat'l
Passenger Rail Corp33 F. Supp. 3d 61, 76 n.15 (D.D.C. 2014).

Beyond that,le vacancy announcemdat the Senior Policy Advisor position shows
that theposition is focused primarilgn research and data analyfief.’s Mot., Ex. 58, and the
applicants’ resungmake cleathat Mr. Banks was plainly the more qualified candidate. Mr.
Banks holdsa PhDin Interdisciplinary Social Science with a focus on Criminal Justice. Def.’
Reply, Ex. 66, ECF No. 16. Prior to beginning worbat], Mr. Banks served as a Senior

Research Associate & Evaluation Coordinator at the Michigan Prisoner yReetditive for

remains that her selection is largely attributable to her interview. Fiitayworth noting that all three panelists
the plaintiff seeks to depose provided lengthy affidavits shortly afsentimselection occurred in 2018eeDef.’s
Mot., Exs. 1416, and the plaintiff has never alleged that there is any reason to dewetracity of those affidavits.
Accordingly, the plaintiff’s motion for additional discovery concamhis second neselection is denied.
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nearly three yeardd. Prior to that, he worked as a Technical Assistance Coordinator &
National Research Team member for six ye&ts.Mr. Banks held numerous other research-
oriented positionsSee id.His résumdists 13 publicationsld. The plaintiff, in contrast, hotd
one graduate degree, a MasieéSocial Work. Def.’s Reply Ex. 67, ECF No. 16. Furthermore,
the plaintiff has fafewer awards than Mr. Banks, lists no publications omdgame andhas
much less resear@xperience.ld.

As a lastditch effort to show that he was more qualified than Mr. Banks, the plaintiff
contends that he “was the only applicant to collaborate with the National Institiistiake on a
joint solicitation to package evidence into useful tools, and he had worked with hegadners
to select a provider to disseminate research integration to drug court pragjtinieh should
have been highly relevant to the duties of the position.” Pl.’s Opp’n at 33. The plaintiff's
conclusory assertion as to wieiperiences relevant is of limited valueEven so, the plaintiff's
own description of his work with the National Institute of Justice shows that it did noténvol
research or data analysithe key responsibility for the position of Senior Policy Advisor for
Evidence IntegrationSeeDef.’s Mot., Ex. 21(“Griffith Aff. ) at 4-5, ECF No. 73 (“[The
plaintiff] oversaw the grant and collaboration with \Aational Institute of Justiceput did not
do the research translation work himself. In contrast, the other candidates had be#novers
multiple research projects . and had also conducted their own research and evpdichte
projects, and used research and data methods in their programs.”).

Based on the foregoing, a reasonable jury could not conclude@atiscriminatecor
retaliatedagainst the plaintiff in selecting Mr. Banks for the position of Senior Policy Advisor

for Evidence Integration. AccordinglipOJis entitled to summary judgment as to the plaintiff's
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claims arigng out of the plaintiff's norselectionfor the Senior Policy Advisor for Evidence
Integration positiort’

4. Fourth Non-Selection

Next, the plaintiff asserts thxOJdiscriminated and retaliated against him when he was
not selectedo fill the Administratie Services and Logistics Directeaicancy Compl. § 31.
Again, the plaintiffclaimsthat he was more qualified than the selectee, Michelle Martin
(Caucasian female)d. 11 31-32.DOJcontends that Ms. Martin was chosen because she
“made a better impression on the interview panel” and was more qualified thaaithiéf phnd
that the plaintiff cannot produce evidence to showilafs reason is pretextuaDef.’'s Mem.
at 28.

DOJs agumentprevails as the plaintifeffectivelyconcededo the interviewershat he
did not possess the requisite experieiocehejob. SeeDef.’s SMF 61-63. During his
interview, theplaintiff was asked whether he was “well versed and experiendée various
areas of the vacancy announcement, specifically, human resources, confpastingement,
[and] technology support.” Def.’s Mot., Ex. 25 atPhe plaintiff indicated that he was not
particularly experienced in the relevan¢as and, according to one interviewer’'s ncatested
that he was applying for the job because he “[w]ould like to be the director of an agpehcy

needs the admin]istrative] experience to do thid.” Indeed, one of the interviewers, Shanetta

o As explainedsupra notes 1316, the plaintiff's vague assertion that “[tjhe panelists for this posiisa
need to be deposed to explain their notes and scoring and exactly what ocaumgethdunterview processPl.’s
Mot. at 5, does not satisfyonvertinds first requirement, that a Rule 56(d) movant “outline the particular facts h
intends to discover and describe why those facts are necessary to theritigaanverting 684 F.3d at 99,
particularly since the record already contains the panelists'ropotaneous affidavitseeDef.’s Mot., Exs. 12,

21, 24 ECF No. 73. The plaintiff simply does not explain why the other discovergdeks concerning this non
selection, for example, whether the Attorney General undertookraffeffort to “increas¢he number of African
American males in [supervisory] positions,” Pl.’s Mot. at 6, is relet@these particular discrimination and
retaliation claims. See supranote 12 Thus, the plaintiff's Rule 56(d) motion concerning his-setection for the
position of Senior Policy Advisor for Evidence Integration is denied.
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Cutlar,recalled in an affidavit that the plaintiff was not selected for the podigoause “[h]e
readily identified that he did not have .experience in the area,” and that he informed the
interviewers that he was “looking to learn how to do the job bedsissanted to be better
prepared for [another] job.Def.’s Mot, Ex. 29 (‘Cutlar Aff.”) at 3 ECF No. 7-3.By contrast,
the interviewers’ notes reflect thilis. Martin had indirecexperience with procurement and
contracting, significant experiencetgchnology supporgs well aexperience with human
resources-a response that would clearly instill more confidence than the plaintiffsmes
concerning his experiencéef.’s Mot., Ex. 26 at 2, 7, 12, ECF No. 7-3.

In the face of his admission that he did possess the requisite experiefmethe
Administrative Services and Logistics Director posititre plaintiff feebly endeavors to
establish pretext by arguing thiae selection process was plagued by a number of irregularities.
SeePl.’s Opp’n at 34-351n particular, the plaintiff points to (1¥ubstantial changes to the
KSAs for the position before the vacancy” was announaekich raise[s] the possibility that
[the position] was tailored for [the selectggP) “conflicting information on who the third
panelist was;” (3)the fact that botfiMs.] Mahoney’s andMs.] O’Donnell’s affidavits are
missing from the ROIs and were never produced;” and (4) “the lack of any docuorenfati
how the applications dthe plaintiff] and[Ms.] Martin were specifically scored by HR versus

the panelists?® Id. at 34.

18 The plaintiff also notes, in passing, that one of his Afddamerican colleagues, Anthony Burley,
suggested that the plaintiff was not selected for this position becatideds not raet the definition of a safe
‘Negro’ by OJP’s standards. [The plaintiff] seems to be extremmawledgeable within the Criminal Justice
domain and that makes him dangerous to severaprmgressive/racist OJP Managers, who tend to prefer the
‘Negro’ menof OJP are humble, quiet, and docile.” PIl.’s Opp’n at 35 (quétirig Opp'n,Ex. 44 (“Burley Aff.”)

at2, ECF No. 915). Mr. Burley’s troubling opinion sheds little light on the reslection at issue, however, since
he concedes: “I am not privy to any.information egarding this particular neselection, beyond what [the
plaintiff] has shared with me.Burley Aff. at2. Thus, his opinion falls short of raising a genuine issue of material
fact as to pretext in connection with the plaintiff's remection for gher the Supervisory Grants Management
Specialist position or the Administrative Services and Logistics DirectiiqggusThe record makes clear that Ms.

31



The last three allegétregularities” are not probative of pretext, as they are not
“inconsisten[cies] with established policie®’ “violation[s] of protocol. Perry v. Shinseki783
F. Supp. 2d 125, 138-40 (D.D.C. 2011)stead, they are alleged evidentiary gaps identified
during after-thdact administrative proceedingd.he alleged alteration of th€SAs prior tothe
vacancy announcement may under some circumstances be used to demaihstirade which
in turn, maybe used to show pretext.ek,however, the plaintiff does not even attempt to
explainhowthe KSAs were changed with Ms. Martin in mind,, how the modifications match
up with her qualifications. Indeed, soieganges wre so generalized that it is hard to see how
they could be tailored to a particular candidate. For example, DOJ deletedrigalland
executed work assignments” from the list of KSAs. Pl.’s Opp’n, BExat31ECF No. 9-17.
Other chages were so minor as to not represent substantive changes at all. For example, the
KSA titled “[c]lonveyed information in written form” was deleted, and a KSAdit[a]bility to
communicate in writing” was addedd. at 4. Yet other KSAs were alterezlgrovide more
detail and context. For example, the DOJ changed one KSA from “[a]bility to prowadeapr
management advice and assistance” to “[a]bility to provide advice and guidsseradr
management on administrative functions within an organization including human resources
contracting, procurement, and technology suppdd.’at 3. In short, the plaintiff has not raised
a genuine issue of material fdzsed on the KSA changas to pr@selection, let alone
predselection based on race, sex, or protected acti@i¢e Porter v. Shale06 F.3d 809, 816
(D.C. Cir. 2010) ([The plaintiff] has not shown that changing the job criteria was ‘so irregular
or inconsistent with [the agency’s] established policies as to make its hiptapaton

unworthy of belief.” (quotingSimms v. Oklahoma ex rel Dep’t of Mental Health & Substance

Martin was selected to fill the vacancy because she had more experience armtevgsatified in e relevant
areas than the plaintiff.
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Abuse Servs165 F.3d 1321, 1330 (10th Cir. 1999)Accordingly, summary judgment is
granted in favor bthe defendant as to the plaintiff's claims arising out of hisseaction for
the Administrative Services and Logistics Director position.

5. Fifth Non-Selection

The plaintiff also alleges that he was discriminated and retaliated agamsthe was
not choserfor the Supervisory Grants Management Specialist opening in 2013. Compl. { 33.
DOJselected Brenda Worthington (@aasian female) and GoRandolph (AfricanAmerican
male), neither of whom had any previous EEO activity. DOJasserts that theelectees were
chosen because they interviewed significantly better than the plaBééDef.’s Mot. at 31.
DOJpoints out that the plaintifscoredlast of the four candidates” who were interviewed and
“significantly lower than the two [selec®€ Id. (emphasisn original). Indeed, the plaintiff's
cumulative score was 9ist over half the score of Ms. Worthington at 157 and Mr. Randolph at
163. Def.’s Mot, Ex. 31at 1, ECF No. 7-3.

As the interviewers later recounted dffidavit, they “were looking for two main
gualities” in candidates for the Supervisory Grants Management Specidjisdt,“@ high level
of technical expertise in grants management, because the new hire would granégand
oversee the assigned grmmanagement staff[, and] [s]econd, leadership experience or
ability, because this new hire [would] supervise people and need to understand how ® allocat
work and motivate people.” Pl.’s Opp’n, Ex. 48 (“Trautman Aff.”) at 3, ECF No. &d&rd

Def.’s Mot., Ex. 28 (“Dressler Aff.”) at 3, ECF No. 7-Bgf.’s Mot, Ex. 32 (“Aponte Aff II") at

19 Once again, the plaintiff seeks to postpone summary judgment unéisiteald an opportunity to depose
the panelists involved in this nelection, this time because of the alleged irregularities in the selentioesp.
Pl.’s Mot. at 7. The plaintiff does not “outline the particular facts he istémdiscover and describe why those
facts are necessary to the litigatiorConverting 684 F.3d at 99. As explained, three of the “irregularities” the
plaintiff cites are not actually probative of pretext, and as for the fourth “irregyilahie KSA status log for the
position shows that the KSAs were not tailored to the selectee. Accordimglylaintiff’'s motion for additional
discovery concerning his nesekction for the Administrative Services and Logistics Director positiopnged.
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3, ECF No. 7-3Def.’s Mot, Ex. 34 (“Faley Aff 11") at 3, ECF No. 7-3. Ms. Trautman, who
conducted second-round interviews for the position along with Ms. O’Donnell, noted that both
selectees “had extensive grants management knowledge” and that Ms. Wanthizgt
“supervisory experience in a previous position” and that Mr. Randolph “demonstrated a high
level of knowledge of leadership, coaching and mentoring techniques based on his Wwark wit
non-profit organization.” Trautman Aff. at 3. In contrast, the interview panealstsrmly
explainedthat the plaintiff's responses to interview questions “did not adequatelkyssdthe
guestion or all parts of the questions, and some of the examples he cited to suppopttihse res
did not correspond” to the question asked. Dressleraf#;see alsdAponte Aff. Il at 3 ([The
plaintiff] did not demonstrate any of the skill sets we sought. He did not fullyearibes
guestions. He also did not show adequate experience with dealing with employees@ad bei
team lead.”); Faley Affll at 4 (“[The plaintiffjdid not do a good job of providing answers to the
interview questions. He did not provide specific examples and could not articulate how he
demonstrated the abilities we asked for.”).

Notwithstanding the overwhelming and uncontroverted evidence of timiffig
abysmal interview performance, as well as evidence that Ms. Worthington afRéiMtolph
were highly qualified for the position, the plaintiff attempts to showD@ds reason for non-
selection is pretextual by arguing tlx®Jpre-selected MrRandolph for the position. Pl.’s
Opp’n at 35-37.Although pre-selection “is undeniably relevant to the question of
discriminatory [and retaliatory] intent amday allow a factfinder to reasonably reject the
employers assertedan-discriminatoryjor non+etaliatory] justification, . . preselection does
not violate Title VII when such preselection is based on the qualifications of tyeapdrhot on

somebasis prohibited by Title VII. Fields v. Vilsack798 F. Supp. 2d 82, 90 (D.D.C. 2011)
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(internalquotation marks, citations, and alteration omitted@re asdiscussed further below,
virtually all the evidenceelied upon by the plaintiff fails tehow that Mr. Randolph was pre-
selected. The plaintiff's “evidence” is addressedatim

First, theplaintiff suggestshat DOJs hiring oftwo rather than one candidate
demonstrates that Mr. Randolph was pre-selected for the poSiae@ompl. 1 33; Pl.’'s Opp’'n
at 35. This argument falls flat. Ms. Trautman explained in her affidaviDBaultimately
recommended two candidates for the position because “[d]uring the time of the annainceme
[DOJ [was] .. . going through a justification process for additional hiring with [its] leddpss
Trautman Aff. at 3. Ms. Trautman had “put forth a proposal to Director O’Donnell about an
additional supervisory position because there were too many people under one supervisor.
Ideally, [Ms. Trautman] want[ed] supervisors to oversee no more than 7 individuals, not 9 or
10.” Id. Ms. Trautman reaamended thaDbOJmake offers to both Ms. Worthington and Mr.
Randolph becaudeOJ“was already engaged in the vacancy announcement and hiring
justification processes.id. The plaintiff has not so much as alleged that this explanation is
unworthy of crednce, let alone suggested the existence otsitjence taebutDOJ’s
legitimate rational@as to why two candidates were selected.

Next, the plaintiff notes that some interview notes are missing from the Record of
Investigation and that “missing interviavotes . . can lead to an adverse inference, or at least
preclude summary judgment.” Pl.’s Opp’n at 36. The plaintiff ¢g@edich v.U.S.Dep't of
Justice 711 F.3d 161, 170-71 (D.C. Cir. 2013), a case involving a spoliation inference, to
support tlis proposition.Gerlich, however, says only that a negative inference based on missing
evidence fmaybe justified where the defendant laestroyedotentially relevant evidenceld.

at 170. Here, the plaintiff does not argue, nor does any evidengessutpaDOJ destroyedhe
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missing notes. In any event, ample evidence aside from the missing notessddPdert
proffered rationale for selecting Ms. Worthington and Mr. Randolph for the SupervisamsG
Management Specialist position.

Third, the paintiff stateshat he was not interviewed until nearly a month after the other
three applicantsothat at least Mr. Randolph had a second-round interview before the plaintiff
had a firstround interview. Pl.’s Opp’n at 3@&ven ifthe plaintiff's firstround interview
occurred after the other three candidatest-round interviewsseeDef.’s Mot., Ex. 31, the
plaintiff does not contend th&OJviolated its internal policy by conducting interviews on
different dates Cf. Perry, 783 F. Supp. 2d at 138-39 (“A violation of protocol may be probative
of the employer’s true motivation if (1je violation is suspicious, in and of itself, (2) the agency
inexplicably departeffom its normal procedures, or (3) the violatinherently raises credibility
guestions.” (internal quotation marks and citations omitted)). More importantly, hgwever
plaintiff plainly misreads Mr. Randolph’s affidavit in claiming that Mr. Rapti¢ “second
interview was conducted on an unspecified date in January 2013.” Pl.’s Opp’'n at 36. To the
contrary, Mr. Randolph stated only that he wasitedfor a second round of interviews” in
January. Pl.’s Opp’n, Ex. 49 (“Randolph Aff.”), ECF No. 9-TIhe record makes clear that
seconeround interviews were conducted Bebruaryl3, 2013 after the plaintiff's firstround
interview. Def.’s SMF 70. Moreover, to the extent that the plaintiff is arguing that he can
show preselection because Mr. Randolph was given a seomunad intervew before the
plaintiff, the plaintiff does not dispute that Mr. Randolph’s second-round interview odcurre
after the third applicant’s firgound interview. Def.’s Mot., Ex. 31 at 2. Thus, even if thess w

some sort of procedural irregularity vis/g-the plaintiff's applicationsuch irregularitydoes not
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show that Mr. Randolph was pselectedsince additionatandidates were clearly under
consideration.

Fourth the plaintiffnotes that the position was changed from a GS-14 level position to a
GS13/14 level position shortly before the vacancy announcement was posted, and the plaintiff
posits that this change was made to afford Mr. Randolph an opportunity to apply. Pl.’s Opp’n at
36. There is @ evidence in the already voluminous record to support this inference. But even
assumingrguendahatthe grade werehanged to afford Mr. Randolph an opportunity to
compete, such opportunity does not amount tospteetion.

Fifth, the plaintiff pointdo Mr. Randolph’s affidavit, which states that he was
congratulated by a vice president of the union on his selection before his second-rourhinter
occurred.ld. at 37. he affidavitsuggestthatDOJmay have been “processing [Mr.

Randolph’s] paperwork for promotion” “[b]efore [his] second interview,” Randéliffhat 3,

which could support an ference of preselection. Even if true, any such fm@&ection was

decided upomfter Mr. Randolph’s first-round interview, and the record makes clear that his
performance during that interview was much stronger than the plaintiffsrpence?°

Accordingly, Mr. Randolph’s affidavis insufficient to show pretext in the face of all the other
evidence showing that Mr. Randolph was chosen over the plaintiff because Mr. Randolph was
highly qualified and had much better interviews.

In sum,DOJhas already produced ample evidence that the plaintiff was not selected for
the Supervisory Grants Management Specialist position because he intenogueenlg

relative to the other candidates. The plaintiff's argument that Mr. Randolph waslpoted for

20 The plaintiff again references, in passing, the joke email chain between By.dfal MsTrautman Pl.’s
Opp’n at 37. As explained abowsse suprdll.B.1., the emails cannot be reasonably construed to evince animus
toward the plaintiff based on his rasex, or protected activity.
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the position fails, and the plaintiff has produced no evidence to show that discrimination or
retaliation was the real reason for his rsahection. Accordingly, BDDJis entitled to summary
judgment as to the plaintiff's discrimination and retaliation claims arising out of his no
selection for the Supervisory Grants Management Specialist poSition.

6. Sixth Non-Selection

Next, the plaintiff alleges that he was discriatied and retaliated against when he was
not selected for the Senior Policy Advisor Byrne Crimiral Justice InnovatidBuilding
Neighborhood Capacity PrografiBCJI/BNCP’) opening. Compl. { 36. Again, the plaintiff
claims, without elaboration, that he is more qualified than the selectee, Alissaon. Id. T 38.
He further claims that Ms. Huntoon was “invited to attend meetings about the aatoygak
of the position in advance of the interviewing for the position even though her existihg GS-
position would not have indicated that she should attend such meetings, which are normally
attended by persons at the GS-14 level or highler.Y 37. DOJassertghat the plaintiff was
not chosen for the position becauiee“selectee was deemed more qualified by the interview
panel and performegketter in the interview process.” Def.’s Mem. at 3% described by
Elizabeth Griffith, who helped oversee the interview process, “the managearantdacluded

that [Ms. Huntoon] stood out” due to her subject matter expertise and her strong policy

2 The plaintiff's Rule 56(d) motion seeks to depose the panelists forasitsgqm in addition to several other
colleagues in order to understand better the “irregularities” surragithi;selection. Pl.’s Mot. & The

plaintiff's motion falls short in that it is merely repeats his argument@position to summary judgment without
explaining what particular facts he hopes to uncover if given an opfgrtoinadditional discovery and how those
facts would hgd defeat DOJ’s summary judgment motid®ee id(summarily concluding that, “[b]ased upon these
irregularities, the panelists, as well as Cory Randolph, AntBamley, Tracey Trautman, and Denise O’Donnell
need to be deposed”). Thus, the plaintiff's motion seeking to deposekef/his colleagues concerning his hon
selection for the Supervisory Grants Management Specialist positleniisd. See U.S. ex rel Folliagd’64 F.3d at
29 (explaining that a “boilerplate discovery request” is insufitfor purposes of Rule 56(dgEIU Nat'l Indus.
Pension Fund312 F.R.Dat 685 (“Defendants assert that thepreadsheet is meaningless without more information
regarding how the allegedeficiencies were determinedfit nowhere do they explawhythe spreadsheet is
‘meaninglessor what factghey hope to obtain in discovery that wouldble them to dispute Plaintiffs’
calculations.A conclusory demand for discovery, such as that made by Defendantsdesr@od satisfy the first
criteria[sic] of Convertino” (internal citations omitted)
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orientation and project leadership. Def.’s Mot., Ex. 40 at 2, ECF No. 7-4. Ms. Griffith noted
Ms. Huntoon's'lengthy experience with law enforcement, overseeing projects that can be
critical to the core projects of BCJI and BNCP,” and fadnility to effectvely communicate; to
proactively manage projects; and to collaborate and lead projects with pantherdlaagues.”
Id.

The plaintiff advances several arguments in an effort to defeat summarygoidgsto
his claims arising out of his naelection ér the Senior Policy Advisor f@CJVBNCP
position. He focuses in particular on alleged “anomalies in the selection proeéssOpp’n at
39. First, the plaintiff notes that the KSAs for the position were altered beoopéening was
advertised, which, according to the plaintiff, evidences tailoring andgdeetion.Id. Yet the
plaintiff hasnot alleged, let alone suggested @vailability of evidence to shovanything
unusual aboubOJupdating a position’s KSAs before posting a vacancy. Likewise, the plaintiff
has not argued that the changes map onto the selectee’s qualifications. Accatuknglyintiff
has failed to show that the position was tailored for Ms. Huntoon.

The plaintiff next argues th#te vacancy annmcement is missingd. While certain
pages of the vacancy announcement may be missing, at least the first pageetstoahthe
responsibilities of theosition, is in the recordSeeDef.’s SMF {80 (citing Def.’s Mot., Ex. 61,
ECF No. 7-4). In any event, the allegedly missing vacancy announcement is not an yanomal
in the relevant senskee., it does not represent an irregularity in sedectionprocess

Third, the plaintiffclaims some lack of clarity ihow the applicants’ total scores were
tallied andcites the hearsay statementStfanetta Cutlar, one of tfiest-roundinterview
panelists (on the panel that didtinterview the plaintiff or MsHuntoon), who “complained to

one of the interviewed®anica Binkley]that the panelists received no scoring guidance and did
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not know how . . to score applicants.Pl.’s Opp’n at 39. Teformerpointmischaracterizes the
evidence since the recostiowscleaty how the total scores were computedleAgthy email
from one of the firstound interviewers to the second-round interviewers providing an overview
of the candidatestates plainly that{tlhe panelists scored each candidate on [four] cate
Interview (35%), Resume (10%), Experience (35%), and Work History (20%).” BPi®EX.
53, ECF No. 9-17. The email contains a chart with each first-round interviewer’'srseach
of the four categories and the resultant overall scloke As to Ms. Cutlar’s purported
confusionMs. Binkley stated in her affidavit that Ms. Cutlar “said the interviewing p®o&as
very frustrating because there was no scoring guidance and no sort of mbetimgen the
interviewers to ensure a consensus. Ms. Cutlar said she did not know how to she [sic] was
supposed to score.” Pl.’s Opp’n, Ex. 52 at 3, ECF No. 9M4§..Cutlar’s purported statement is
significantly undermined by the documentary evidence of a scoring guiete disthe top of
each nterviewer’s note-taking sheet for the intervieveeDef.’s Mot., Ex. 38 at 1, ECF No. 7-
4 (instructing interviewers to “rate the response to each question on a profetateyrom 1—
5” and noting that a rating of 5 means “expert,” a rating of 3 means “intermgdiat a rating
of 1 means “awareness”). The interview form also sets out paralgraglexplanations of each
score (1, 3, and 5) for each questidah. at 2-6. Moreover, even ifue, his statemeny a
panelist who did not interview é¢hplaintiff, while understandably frustrating to applicants, shows
nothing more than a poorly managed interview procaber tharsuggest that because the
panelistanvere not given sufficiently specific instructions for scoring, thegrted to some
impermissible basis for rating applicants.

Fourth, the plaintiff cites his own affidavit to argue that one of the second-round

interviewers, Ms. O’'Donnell, arrived 15 minutes late to his interview and rushed thtdaghfi
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she had already determined who she was going to select, or did not want to sate¢téd hi
Pl.’s Opp’n at 39.While aharried interviewmay befrustrating for a job applicant, without
more, a reamable jury could not conclude—in light of all the contrary evidentet-the
plaintiff was passed over for the position due to his race, sex, or protected a8eatyairston,
773 F.3dat 272 (“Even if a plaintiff ‘was victimizel by poor selection procedures,” we may not
‘secondguess an employexr’personnel decision absent destoably discriminatory motive.”
(quotingFischbach v. D.C. Dep’t of Corr86 F.3d 1180, 1183 (D.C. Cir. 1996))).

Finally, the plaintiff contends that his FOIA request “pragtlevidence (a) that the
selectee was invited to attend meetings about the anticipated work of thenposatdvance of
her and [the plaintiff's] interviews, even though as a GS-13 she should not have attehded suc
meetings, . . and (b) that personstside of BJA with whom the selectee. would interact may
have participated in [her] intervietwvhereas they did not participate in the plaintiff's interview.
Pl.’s Opp’n at 39-40. The plaintiff thus believes that Ms. Huntoon wasgbeeted for the
position. The only evidence that the plaintiff cites to skome impropriety itMs. Huntoon’s
attendance ahe relevant meeting his own assertion in his affidatitat GS13 level
employees “normally” do not attend such meetingseleffries Declat 7. DOJpoints out,
however, that thdocumentary evideneean email discussing the purpose of the meeting to
“share information with NIJ about areas of activity where [BJA and N&j] have mutual
interests and want wollaborate>—shows that Ms. Huntoon wasesent at the meetiritp talk
about herj work.” Pl.’s Opp’n, Ex. 55, ECF No. 9-18-urthermoreother employees referred
to in the email as “staff” (along with Ms. Huntoon) were asked to attend thtengérdiscuss

their work. Id. Finally, even if true, no reasonably jury could find, basederptaintiff's

22 The plaintiff also notes, without any elaboration or citation, that Ms. O’Bdaraffidavit is missing from
the ROI. Pl.’s Opp’n at 39. It is unclear how this allegation helps provendisation or retaliation.
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assertionthat the plaintiff was discriminated or retaliated against beazers&n people
participated in Ms. Huntoon'’s interview who did not participate in his interview.

Accordingly, the plaintiff has failed tereate a genuine issue of fact as to whdil@ds
proffered reason for selecting Ms. Huntoon was pretextualD@ntls entitled to summary
judgment as to the aintiff's discrimination and retaliation claims arising out of the plaintiff's
non-selection for the Senior Policy AdvisorREJI/BNCPposition?

7. SeventhNon-Selection

The final nonselection for which the plaintiff asserts discrimination and retaliation
claims was for the position of Senior Policy Advisor for Health and Criminal Justice. Compl.
1 39. The plaintiff claims that he had superior qualifications to the selecteeindieyB Id.

1 41. He notes that he had “successfully” served as the ActingSealicy Advisor for

Substance Abuse and Mental Health, and that the position at issue in tssexiion

underwent a title change from Senior Policy Advisor for Substance Abuse anal Mealth to

Senior Policy Advisor for Health and Criminal Juststertly before interviews occurred. Pl.’s
Mem. at 4342. DOJasserts that Ms. Binkley was selected because the interviewers were “more
impressed by [her].” Def.’s Reply at l&;cordDef.’s Mem. at 3839 (explaining that Ms.

Binkley was better qualifetthan the plaintiff and performed better during the interview).

The plaintiff contends that hidaims arising out ofhis non-selection are uniqirethat
“[t]here has been no discoveay allwith respect to this selection because it arose after

... discovery was conducted” at the administrative level. Pl.’s Opp’n atiéderthelesghe

23 In his Rule 56(d) motion, the plaintiff argues that “there are irregulsiitiehe selection process that need
to be explored in discovery” and that depositions of the pandiist<riffith, Ms. O’Donnell, axd Ms. Huntoon are
necessary to explore those irregularities. Pl.’s Mot—&09 Again, the plaintiff's motion simply restates alleged
irregularities in the selection process without actually explicating velcét hie hopes to uncover during discgver
and how such facts will advance his case. Thus, the plaintiff’'s mioti@dditional discovery concerning his sixth
nonselection will likewise be denied.
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record contaisdocumentation concerning his non-selection for the Senior Policy Advisor for
Health andCriminal Justice position, includin@) the position description, (2ffidavits in a
guestionandanswer formaby the seconadeund interviewersDenise O’Donnell, Krigen
Mahoney, and Ruby Qazilbash, Def.’s Mot., Exs. 41-43, ECF No(3)-4 memorandm from
Ms. Qazilbash to Ms. O’'Donnell explaining the selection decifdaf,'s Mot., Ex. 44; and (%
theplaintiff's rebuttal tothe aforementioned affidavits, Pl.’s Opp’n, Ex.(38l.’s Rebuttal”)

ECF No. 9-19.

The interviewers’ affidavits and the selection memorandum show that Ms. Binatey w
selected because she was a forpresecutor, had greater substantive expertise in the relevant
areas, and, unlike the plaintiff, was able to articulate a vision for kheS3ee, e.g.Def.’s Mot.,
Ex. 41 (“O’'Donnell Aff.”) at 4-5 Def.’s Mot,, Ex. 42 (“Mahoney Aff.”) at 4 (“Ms. Binkley is an
attorney who demonstrated a vision and clear understanding of the intersectiom loeinveeal
justice and health especially in the area of the Affordable Health Care Act. Shadiaeg
law as a criminal prosecutor and directly handled cases in mental health cdustpractical
experience is directly relevant to this portfolioDef.’s Mot, Ex. 43 (Qazbash Aff.11”) at 5
(“The [plaintiff] explained the process he would use to identify priorities anelole a vision,
but did not articulate his own ideas or vision . . .. [Ms. Binkley] communicated with esretgy
creativity some broad and specific asen which she intended to foc)s Def.’s Mot., Ex. 44
(“Selection Memo”)at -2 (“Ms. Binkley has experience with each major aspect of the portfolio,
including experience with substance abuse, mental health and healthcare cas¢hayepertain
to the justicanvolved population.”). Ms. Qazilbash described Ms. Binkley has having
“performed [at] a very high level in her work as a policy advisor within the &ubstAbuse and

Mental Health portfolio including meeting significant challenges in managingudifprojects,
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developing communication materials at an advanced policy level and prov[ing] hetckill
develop new ideas and programmin&é&lection Memo at.2

In contrastMs. O’Donnell explained that during his interview, the plaintiff
“acknowledged having limited knowledge and experience in the mental health fielddidnd “
not discuss his understanding of the complex problems involving mentally ill offenders i
prisons or jails, police response tergons with mental illness, or related topic®’Donnell
Aff. at 4; Qazilbash Affll at 6 (“The [plaintiff] indicaed in the interview that he ha[@lb years
of experience working with the drug court field, but indicated that he d[id] not have an
understanding of priority work in the mental health side of the portfolio, and has allimite
understanding of the healthcare coverage priority aréddloney Aff. at 4 (“[The plaintiff]
focused on the mechanics of grants management, managing technical assistanees amoaid
the various stakeholders in the drug court/veteran’s court, [and] mental health courke. . .
left the impression during the interview that his focus or policy perspective diroeasional
and | was not left with the confidence that he would be able to lead a broader duversa
justice and mental health.”).

In his rebuttabkffidavit, the plaintiff attests th#l) Ms. Qazilbash told the plaintiff
that“she spensignificantly more one-on-one time with Ms. Binkley because ofrtexperience
with the subject mattgr (2) Ms. Qazilbasthad to remove Ms. Binkley from the Prescription
Drug Monitoring Program and reassign it to someone else because Ms. Biaklaystrained
relationship with the private partners in the program;N&. Binkleyhad previouslycried at
work repeatedly and stated that she no longer wanted to pursue the Senior Policy Advisor
position because ‘the job was too demanding and the subject matter wasafutside

Adjudications experiencé€; and (4)Ms. Binkley erroneously permitted jurisdictions to receive
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repetitive funding for multiple years, which is contrary to a major audit recowiatien See
Pl.’s Rebutthat 3 Even viewing these attestations in the ligidst favorable to the plaintiff and
drawing all reasonable inferences in his favor, they doneatningfullyundercut Ms. Binkley’s
qualificationsand interview performancatested to by the interviewessdemonstrate pretext
As to the first of the plaintiff's attestations, it appears,téaen if trueMs. Qazilbash
told the plaintiff of Ms. Binkley’s inexperience in 2012weo¢ yearsbefore the selection for this
position. Id. Ms. Binkley's alleged inexperience at that time does not speak to hdrocgtialns
at the time of the selection. As for the second and fourth attestations, onetalkesiigo not
undercut Ms. Binkley’s strong qualifications, clear vision for the position, and record of
achievement. Finally, regarding the third attestatioa fact that Ms. Binkley cried at work says
nothing about DOJ’s assessment of Ms. Binkley—the only relevant assessment forgpafpose
the plaintiff’'s claims that DOJ’s real motivation in not selecting the plaintiff for dred®
Policy Advisor position \as discrimination or retaliation. In any event, the alleged calsg
occurredwo yearsbefore Ms. Binkley's selection for the position and is thus not particularly
probative of whether she appeared to be the most quadlifiae time of her selection
The plaintiff also attests that Ms. Binkley had told him that Ms. Qazilbash treetsfer
Ms. Binkley from the Adjudication Division of the BJA to the Substance Abuse and Mental
Health Division prior to the selection at issue and that Ms. Binkley “wag tinelelistinct
impression that she was asked to transfer . . . because of the upcoming promotion patehtial,
that Ms. Qazilbash “wanted no one to know about this secret transfer” because raditatea
had already been interviewed for the posititcth.at 2. Even assumirtis hearsay statemetot

be true, it undermines the plaintiff's argument that he was not selected basedaoe hege,
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and protected activity because the statement suggests that Ms. Binklegghes @ut of a large
pool of people—not just in comparison to the plaintiff.

The extant record makes clear that Ms. Binkley was the more qualified candidi#t@tan
she performed significantbetter during the interview. Aeasonable juror could notfer that
the real reason thate plaintiff was not selected for the Senior Policy AdvisoHealth and
Criminal Justice position was discrimination or retaliation. Accordingly, D@4atiled to
summary judgment as to the plaintiff's claims arising out of hisgedection for the Senior
Policy Advisor positiort*

C. The Plaintiff's Awards-Based Claims

Finally, the plaintiff alleges that heas denied certain awarda the basis of his race,
sex, and protected activity, includiagperformance cash award in 2011 goekial actime-off
awards in 2011 and 20%2.Compl. § 42; Pl.’s Opp’n at 43—4Zhe alleged award denials are
addressederiatimbelow.

1. 2011 Cash Award

The plaintiff's discrimination and retaliation claims predicated on the dehaP011
cash award claim appears baseland will be dismissed. A pay stub shows thapldetiff was

paid a performance-based cash award for 2011, reflected in the amount of $1,632, on February

24 The plaintiff's Rule 56(d) motion seeks additional discovery concernsgdiselection for the Senior
Policy Advisor for Health and Criminal Justice position. Pl.’s Mot. atlB1 In particular, he seeks discovery
concerning why the position title wabanged and Ms. Binkley’s alleged shortcomings. As explained, however
even assuming each of the plaintiff's attestations to be true, he still watybdavail on his claim given all the
evidence he does not seek to refute that shows that Ms. Binkleynd&rated both a broader and deeper
understanding of the relevant subject matter and was able to articulatmdatighe role. Thus, the plaintiff's
requested discovery would not alter the grant of summary judgment indBR@J. The plaintiff's equest is
therefore deniedSeeGraham v. Mukaseys08 F. Supp. 2d 50, 54 (D.D.C. 20@8xplaining that arhotion for
additional discovery is not designed to allow fishing expeditiand,plaintiffs must specifically explain what their
proposed discovgmwould likely reveal anavhy that revelation would advance the plaintiffs’ ca@sternal
guotation marks omitted)).

25 The plaintiff's complaint also alleged that he was denied a cash award inQabpl. 42, but the
plaintiff has withdrawn this clai, Pl.’s Opp’n at 44.
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14, 2012. Def.’s Reply at 17; Def.’s Reply, Ex. 70, ECF No. 16. Despite the direct proof in his
pay stub, the plaintiff persists in denying that he received the award bingdma document
purporting to catalogue “cash performance awards from October 1, 2010 to September 30,
2011,” P1.’s Opp’n, Ex. 62, ECF No. 9-20, which document does not reflect the plaintiff's name,
seePl.’s Opp’n at 44 (referring to Exhibit 62 and stating, §[agflected in the list of cash
performance awards for FY 2011, others who reported to [Ms.] Qazilb#shtane .. . all got
$4,000, but [the plaintiff] did n6t. DOJexplains that Exhibit 62, which is relied upon by the
plaintiff for his position, “captures cash awards to BJA staff members f&02® performance,

with payment occurring within the datesOct. 1, 2010 to Sept. 30, 2011,” and that the plaintiff
“does not appear on that list because he was not eligible for a cash award in FY 2318.” De
Reply at 18. Notwithstanding this explanation, corroborated by the document’siéitfdaintiff
urges that, “without discovery, [he] [cannot] know where the fault lies with resptdust

award.” Pl’s Opp’rat44;see alsd?l.’s Mot. at 14 (arguinthatdepositions of Ms. Qazilbash

and Ms. O’Donnell are necessary to fully understand the rationale behind thelrdeegesions).

Yet, he offers no explanation for the proof in his own pay stub that he received a cash award in
early 2012 and that this award covered the period of fiscal year 2011. Accordingly, the
plaintiff's claims that he was discrimatorily and retaliatorily denied a cash award in 2011 is
dismissed?®

2. 2011 and 2012 Special Act Tim&ff Awards

Special act tim@ff awards “are used to recognize work contributions such as:
[plerformance that involves overcoming unusual difficulties;daiive efforts that contribute to

science or research; [s]pecial efforts or innovations in the performaassighed duties,

26 The Court therefore need not address DOJ’s alternative argument thatnhi#f fdded to exhaust his
administrative remedies with respect to his claims arising out of tHe@&h awardSeeDef.’s Reply at 18.
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resulting in increased productivity, economy, or other highly desirable beefiegxemplary
or courageous handling of an emergency situation related to official employriérg Opp’n,
Ex. 60 (“McCarthy Aff”) at 7, ECF No. 9-19.“Awards [are] normally . .recommended by the
employee’s first or second line supervisold.

DOJargues thathe “denial of a ‘timeoff’ award does not constitute an adverse action
for adiscriminationclaim.” Def.’s Reply at 17. The Court agrees. In shaehying the
plaintiff several hours of timeff does not amount t@ significant chage in [his] employment
status,” on the aer of a hiring, firing, failing to promote, reassignment with significantly
different responsibilities, or a decision causing significant change in beheWalker v.
McCarthy, _ F. Supp. 3d ___, 2016 WL 1118252, at *7 (D.D.C. 2(H&ration in original)
(quotingTaylor v. Small350 F.3d 1286, 1293 (D.C. Cir. 2003gcordMcLaughlin v. Holder
828 F. Supp. 2d 230, 244 (D.D.C. 2011){'he [defendant’s] failure to give [the plaintiff] a
time-off award .. . was not an adverse action because there was not ‘tangible change in the
duties or working conditions constituting a material employment disadvantage ih@puot
Stewart v. Evan75 F.3d 1126, 1134 (D.C. Cir. 2002)Accordingly, these claimsf
allegedly discriminatory denial of tinaaff awardswill be dismissed.

As DOJimplicitly concedes, howevehe plaintiffs retaliation claims arising oudf his
denials for special atime-off awardsmaysurvivebecausan adverse action for purposes of a
retaliationclaim require only that “the employer’s actions . . . be harmful to the point that they
could well dissuade a reasonable worker from making or supga@tcharge of discrimination.”
Burlington Northern & Santa Fe Ry. C&48 U.S. 53, 57 (20063ee also Baloghb50 F.3dht
1198 n.4(“‘ Adverseactions’in theretaliationcontext encompass a broader sweep of actions

than those in a puidiscriminationclaim.”). As the D.C Circuit has previously held, a
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diminished performancevaluationqualifiesas an adverse actidor purposes of a retaliation
claiminsofar ast results in the plaintiffosing a “finan@l awardor an award of leaj¢ because
a reasonable jury could conclude that such a loss ‘could well dissuade abéasarker from
making or supporting a charge of discriminationWeberv. Battista 494 F.3d 179, 185-86
(D.C. Cir. 2007) (emphasis added) (quotBuylington Northern548 U.S. at 57)cf. Taylor v.
Solis 571 F.3d 1313, 1321 (D.C. Cir. 2009) (holding that issuance of negative performance
evaluations was not a materially adverse actions for purposes of a [Titetaation claim
because the plaintiff had failed to show that the evaluations \ateehed tdinancial harms”
though not commenting on other types of concrete harm, such as denial ofo#f @nverd
(emphasis addedyuotingBaloch 550 F.3dat1199). Thus, denial of timeff awardsmay
amount to an adverse action for purposes of a retaliation claim under Title VII. Ti®ue
here, howeveiis whether the plaintiff has raised a genuine issue of material fact as to retaliatio
to defeat summary judgment in favor of DOJ.

Theplaintiff claimsthat he was retaliated against when he was “the only member of the
Justice Systems Team supervised by [Ms.] Qazilbash (Thurston Biyans, Dupree, Rebecca
Rose, Margit Thackston, Kim Norris, [and] Gary Dennis) who didn’t receive [aadjaet time
off] award in 2011, despite the fact thain his view, he “had to perform many additional duties
(due to lack of staff help) including those of the vacant Senior Policy Advisor position,cad ha
lengthy list of accomplishments.Pl.’s Opp’n at 43citing the plaintiff’'s Exhibit 59, a document
obtained via a FOIA request indicating that he was the only member of M$h&3azs team not
to receive a speciact timeoff award) The plaintiff notes that he was the only member of the
team who had filed EEO complaintkl. As for 2012, the plaintiff claims that he was

retaliatorily awarded a-Bour time-off award for the first and second quarters of 2012 when
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many of his colleagues received atdur timeoff award?’ SeePl.’s Opp’n at 44 (citind?l.’s
Opp’n, Ex. 64). In other words, this claim amounts to a dispute over the alleged denial of four
hours of time off. The plaintiff's claims based on his tirodéf awards are strongly undercut by
the fact that he received numerous cash anddiffin@wvardsduring the relevant period, while his
administrative proceedings were ongoirkgr examplehe received a retroactive tinodf award
in 2011 because he was able to convince his supervisors to change his “Meets Brpéctati
performance evaluation to an “Exceeds Expectations” evaluatieh:s Mot., Ex. 18 at 7.He
also elected to receive a cash (rather than-tiffjeaward based on his FY 2011 performance
rating. SeeDef.’s SMF 1106—07. Further undercutting the plaintiff's claims is that two
affidavits prepared during the administrative proceeding indicate thatagptd what the
plaintiff says regarding the 2011 tirodf award, he was not the only member of the team who
did not receie an award Def.’s Mot., Ex. 18 at 6 (“| also did not recommend tiwféawards

for team members Kim Ball and Gary Dennis in FY 2011.”); Pl.’s Opp’n, Ex. 60 at 6 (“Mr.
Jeffries was not the only staff member who did not receive a time off aarafty f2011.”).

Thus, the totality of the evidence shows that no reasonable jury could conclude that DOJ
retaliated against the plaintiff in denying him special act4fi@wards in 2011 and 2012.

Accordingly,DOJis entitled tosummary judgrant as to the piatiff's time-off award claims?®

2 The plainiff also appears to argue that he was retaliatorily denied a special aciftiaveard for the first
quarter of 2012 based on awards that were issued to his colleagues onyFehraad 2.SeePl.’s Opp’'n at 44

(“[The plaintiff] did not receive a timeff award for the first quarter of FY 2012 on February 26, 2012, like some of
his coworkers.”). To the extent that awards were issued on Februaryl26s@€PI.’'s Opp’'n Ex. 63, ECF No.9

21, those awards could not have covered the first quarter of 2012, sinemtter fpad not yet ended. In any event,
the record makes clear that the plairdiff receive a timeoff award for the first two quarters of 2013eePl.’s

Opp’n, Ex. 64, ECF No.21.

28 The plaintiff's Rule 56(d) motion summayiktates that there is a need to depose Ms. Qazilbash and Ms.
O’Donnell about the plaintiff's alleged award denials. Pl.’s Mot. atTHe plaintiff's “boilerplate,” onesentence
request for depositions is denied, as he has failed to explain whatdduipés to find and how such facts would
advance his casdJ.S. ex rel Folliard 764 F.3d at 29.

50



V. CONCLUSION

For the foregoing reason30©Js motion for summary judgment ggantedin full, and

the plaintiff’s motion isdenied An appropriate Order accompanies this Memorandum Opinion.

Date:November 15, 2016.

well_Chambers@dcd.uscourts.g

ov,
Date: 2016.11.15 21:03:21 -05'00"

BERYL A. HOWELL

Chief Judge
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