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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SACE SP.A.,
Plaintiff,
V. No. 15cv-1042(KBJ)

THE REPUBLIC OFPARAGUAY,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff SACES.p.A. (“SACE”) is an Italian joint stock corporatitimat has
brought the instant action seeking to enforce two foreign money judgments against
Defendant Republic of Paraguéy araguay”) SACEclaims thait holds all rights to
two Swissmoney pdgmentghatare “enforceable against Paraguender the laws of
Switzerland[]” (Compl., ECF No. 14 12, 1¢; it has filedthe instantaction pursuant
to the District of Columbia’sUniform ForeignCountry Money Judgment Recognition
Actof 2011, (“theD.C. Recognition Act”)D.C. Code & 15-361-71, seekinga court
orderthatentesjudgment against Paraguay for the Uddllarequivalentof the
amount of theSwissawards, along withspecified categories afterest (SeeCompl,
Relief Requestef]l B.) Significantly for present purposeSACE’s complaintmaintains
thatthis Courthassubject mattejurisdiction to entertairthis enforcemenactionas
provided under the Foreign Sovereign Immunities Act (“FSIA” or “the Ac28U.S.C.
881602-11, because Paraguds foreign state defendamwaived its sovereign

immunity with respect to the loan transactsupon which theSwissmoney judgments
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are lased (SeeCompl.1 1.) Seealso28 U.S.C.§81605(a)(1)authorizing jurisdiction
over a foreign statm a case “in which the foreign state has waived its immunity either
explicitly or by implication”.

Before this Court at presentis Paraguay’s motion to dis®ASEE’scomplaint
for lack of subjectnatter jurisdictionunderFederal Rule of Civil Procedure 12(b)(1).
(Def.’s Mem. in Supp. of Def.’s Mot. to Disiss (“Def.’s Mem.”), ECF No. 1.)
Among oter things, Paraguay insists thhére was no valid waiver of sovereign
immunity undersection 1605(a)(19f the FSIAbecause&ACE does not, andagnot,
allege thathe Paragayanofficial who purportedlyeffected an explicitvaiver of
Paraguay’'sovereign immunitywasactuallyauthorized to do so(See id.at 25-35).1
SACE responds thatction 1605(a)(1does not require actual authortty waive the
sovereignmmunity of the foreign stateand that the circumstancisallegesin the
complaintare sufficient to give rise to a reasonalbleliefthatthe pertinent official had
suchwaiver authority—i.e.,thattheallegedfacts demonstrate there wagparent
authority to waive sovereign immunity(Pl.’s Opp’nto Def.’s Motto Dismiss(“Pl.’s
Opp’'n”), ECF No. 16 at 23-30.)

For the reasons explained below, this Cagteeswvith Paraguayhat the waiver
provision of the FSIA requireactualauthorityto waive the foreign state’s sovereign
immunity, which is indisputably lackingn this case This Cout furtherfinds that,even
if apparentuthoritycansufficeto trigger the FSIA’s waiver provisigrany belief that

the Paraguayan official atissue here had the authority to waive Paragoagiign

! Pagenumber citations to documents that the parties have filéat te the page numbers that the
Court’s electronic filing system automatically assigns.



immunity wasunreasonable, given the fattie officialwasnot a dulyaccredited
ambassadaor otherwise vested with the power to act on Paraguay’s behalf in this
regardandwasalsopatentlyengaged in selflealingwhen he madéhe waiver
representation Consequentlythis Courtconcludes thait lackssubjectmatter
jurisdiction to entertain SACE’s enforcement action, asd resujtParaguay’s motion
to dismissSACE’scomplaint musbe GRANTED . A separate order consistent with

this Memorandum Opinion will follow.

I. BACKGROUND

A. Factual Background

Unless otherwise noted)é following allegations of facappeain SACE’s
complaint and the attached exhibit§SeeCompl, see alsacCompl.Exs. A-L, ECF Nos.
1-3to 1-14.) In particular, the recitation belodraws heavily from the two Swiss court
decisionsthatannoune the moneyudgments that SACE seeks to enfomnce¢his
lawsuit (Seel.of Civil Chamber of the Geneva Court of Justice, Sept. 3, 2004 (“2004
Swiss Judgment”), Compl. Ex. A, ECF Na.31J. of the Tribunal of First Instance,

Sept. 30, 2010 (“2010 Swiss Judgment”), Compl. Ex. C, ECF Ng.ske alsacCompl.
197, 11 (incorporating by refence the factset forth in the Swiss court decisigns

1. The Construction ProjeciBhat Paraguay Purportedly Authorized And
Guaranteed

In the mid 1980s, twaprivately ownedParaguayan companiesRosi SA
(“Rosi”) andCompania Industrial Agrdorestal Lapachos de San Isidr& S
(“Lapachos”}—entered into “Construction and Supply” contracts watdrtainitalian
construction companiefat agreed to undertake substantial building projects in

Paraguay (See2004 Swiss Judgmeiatt 3, 10.) Specifically, n May of 1986, Rosi



agreedto pay S $25 million for the construction of a fruipreserve factoryid. at 3),
and in January of 1987, Lapachos agreed to p@ymillion DeutscheMarksfor a
pharmaceuticgdlant (d. at 10) Beforeentering into itscontract Rosiapparently
received a letter frorRaraguay’Ministries of Finance and of Industry and Trade that
indicated that the “government had deemed the establishment of the fruiryeese
factory as a high priority[] (2004 Swiss Judgment at)4.Both contractspecifically
stated that thenulti-million dollar paymensthatRos and Lapachos owed would be
financed over a tegear period through either a bank loan (R@s a credit contract
(Lapachos}hat was to bexecuted with specifiinancial nstitutions. (Seed. at 3,

10.)

As part of the financing plarg partowner ofbothRosi and Lapachesa man by
the name ofGustavo Gramont Berrg8Gramont”}—became involved in the negotiation
and execution ofwo Notes Financing Agreements (“NFAdHatRosiand Lapachos
entered into with a baikg syndicatethat tre Overland Trust Banque (“OTBHhad
organized. (Id. at 4-5.) The NFAsweresubjectto Swiss law and wetlee primary
source of the funding for the construction contracfisl. at 4 8 (explaining thathe
Rosi NFA along with subsequeatddendumsgovered a loan amounting 4,700,000
SFr); see also idatl10, 13-14 (noting thatthe Lapachos NFAnd supplemental credits

financed a loan in the amount of DM 548,000))3

2This Court was not provided with a copy of this communication

3 “SFr.” stands for Swiss Franc. “DM” stands for Deutsche Muarkich was the official currency of
Germany until that country adopted the Euro in 2002.



Furthermoreand importantly Gramontalsosigned two unconditional and
irrevocable “Guaratees’ on behalf ofthe Republic ofParaguayn order to secure the
loan agreementsith the OTB banking syndicate(SeeGuaranty othe Republic of
ParaguayJune 5, 1986 (“Rosi GuarantyDecl. of Lucio Amoruso (“Amoruso Decl.”)
Ex. 1,ECF No. 169; Guaranty othe Republic bParaguaySept. 1, 1987 (“Lapachos
Guaranty”), Amoruso Decl. Ex. 2, ECF No. 180.) Gramont signedhe Rosi guaranty
on June 5, 1986, arttie Lgpachos guarantyn September 1, 1987.Sé€eRosi Guaranty
at 4; Lapachos Guaranty atdee als®004 Swiss Judgment at 5, 10The wording in
both guarantees was substantially simila&ramont purported to be “duly authorized”
by the “Constitution and Paraguayan late’execute guaranteesiife Rosi and
Lapachos loansn the name of the Paraguay&tatg¢.]” (Rosi Guaranty at 2; Lapachos
Guaranty at 2 Thus, in essenceésramontpurported tomakethe country ofParaguay
guarantor with respedo the repayment of argutstandingamount that Rosor
Lapachosvereobligated topayto the OTB bankig syndicatainder the NFAs (See
Rosi Guaranty at-23; Lapachos Guaranty at+3.) Moreovetin each of the guaranty
documentsGramontspecifically represented that “all disputes arising from the ‘NFA’
Agreement and the Guaranty shall be brought before the Swiss courts whose
jurisdiction [Paraguayfcceptsirrevocably,” anthat “[Paraguay] hereby expressly
waives the privileges of immity of jurisdiction and the enforcement privilegeat
may be grantedto it[.]” (RosiGuaranty at 4; Lapachos Guaranty at 4.)

With the construction contracts and financegangements complet®TB then
contracted with SACE-an Italian agency that provides insurance for export st

insurethe bankdn the syndicatagainst the risk of nenepayment on the part of Rosi



and Lapachosandthe risk ofnonpayment by Paraguay in its capacity as guarantor.
(See2004 Swiss Judgment at®B, 12.) Then, in anticipation of each of Rosi's bi
annual repayment dates, the first of which was scheduled for March 12, Q9®0sent
letters toRosi andto Paraguapeginningin Septembeof 1989 “informing [them] of
the amount of the principal and intereiste on thisdue date” pursuantto Rosi’'s NEA
(2010 Swiss Judgmenft16.) OTB likewisewroteLapachos and Paraguay regarding the
outstanding principal and interest owed by Lapaaddiosach of its bannual repayment
datesthe first of which was scheduled for April 17, 199(1See2004 Swiss ddgment
at 16)

When the repayment dates arrived, howebeth Rosi and Lapachos failed to
“honor their[repayment] obligations]” and upon their defaultithe bankscontacted
the Republic of Paraguay so that it wa acton its obligations as guarantor(J.of the
Tribunal of First Instance, €. 23, 2003Decl. of Ana C. Reyes (“Reyes Decl.”) Ex. 9,
ECF No. 1312, at7.) “Paraguay theninformed the banks . .. on September 11, 1990,
that it did not consider iedf bound in any way by the commitments signed by
[Gramont] (d.) and, in turn, SACE disputed its obligation to insure Paraguay’s
guaranteeqeel.of the Swiss Federal Tribunal, Aug. 20, 1998, Reyes Decl. Ex. 11,
ECF No. 1314, at5). And becausthe Paaguayan companies Rosiand Lapachos did
not repay the loans granted, and neither the Republic of Paraguay nor SACE honored
their guaranteesthe banksommencedlégal proceedings before the Court of First
Instance in the Canton of Genévagainst Paraguayto obtain payment of the sums

granted; andagainst SACEfor a declaratory judgmemtstablishingParaguay’s



nonpaymentso that they could thereafter demand satisfaction of the debt from SACE
pursuant tdhe insurancecontract (ld.; see alsoCompl. § 5)

A lengthy period of litigationensuedinvolving bifurcatedrial-level
proceedings on jurisdicti@l challengesnd onthe merits followed by several appeals
On September 3, 2004he Civil Chamber of the Geneva Court of Justice (the “Court of
Justice”) ruédin favor of the banksvith respect to their claims against Paraguay, and
“order[ed]Paraguay to pay a total of 28,018,7furos]and 36,700,000 SFr.”1q.
1 7.)4 Meanwhile, one of the banks that had participated in the loan financing but had
withdrawn itslegalclaims in the context of the initial litigatierRBNP Paribas, London
Branch—“commenced a separate proceeding against Paraguay in the Swiss [conrts]”
February 6, 2005.(Compl. 9.) On September 30, 201¢he Swiss courtawarded
judgmentagainst Paraguay aimd favorof BNP Paribasn the amount of 10,000,000
SFr., plus interest(Seeid.f 11 see als®010 Swiss Judgment at 16.)

The banks ultimately settled their claims against SACHovember of 2009
and n the context of thesettlement agreemenhe bankdransferredo SACEtheir
rightsto enforceall prior andpotentialjudgmentsagainst Paraguag connection with
the Rosi and Lapachos guarantees, including the judgntbatshe Swiss courts
renderedn 2004 and 2010 (SeeSettlement Ageemens, Compl. Exs. D—L, ECF Ne.

1-6to 1-14.)

“*The Court of Justice dismissed the banks’ claims againstB(®2004 Swiss Judgment at-3&38), and

a Swiss appellate tribunal later “dismissed Paraguay’s [fingpeal and affirmed the [Court of
Justice’s] judgment” on May 31, 2005. (Compl. fs@g alsal. of the Swiss Federal Tribunal, May 31,
2005, Compl. Ex. B, ECF No -4, at 13, 27.)



2. Gramont’'sTitle, Role, AndAlleged Authority

The motion to dismiss that Paraguay has filed in the instant action rédaties
status and ahority of the indvidual who signed the Guarantees that secured the loan
agreements upon which the Swmeneyjudgments are basedotably, as suggested
above Gramontwore severadifferenthats withrespect tahenegotiation and
execution of the constictioncontractsand financing agreemensissue.Asthe
president ofboth Rosiand LapachosGramont‘owned virtually all of the shares of
these companies” along withis wife, whowasthevice president of Rosi(SeeJ. of
the Swiss Federal Tribunal, May 31, 20@%9.) In addition, Gramonthappened to be
the nephewin-law of thenParaguagn President Alfredo Stroessr(see id.at 3),>and
when hesigned the Rossi and LapacHoanGuarantees on behalf of theeBublic of
ParaguayGramont apparentlselied upon token®f this relationshipincluding a
presidential decree amartaindocuments thaRaraguay’s Minister of Finanded
issued as the source of his authority for doing. s(ceeidat 4)

Specifically, Gramont’s unclein-law hadappointechim to serveasParaguay’s
“Consut in Geneva, Switzerlandn November of 1979 (2010 Swiss Judgmefitl; see
alsoJudgment of the Swiss Federal Tribunal, Aug. 20, 19885-16 (oting thatthe
Republic of Paraguay did not have an Aaskadorembassy, or diplomatic missido
Switzerlandatthattime).) In 1983, President Stroessnérsued a decree thatrther
conferred upon Gramont the title ©Ambassador on specialissiori’ (2010 Swiss

Judgment] 2), andthereby entrustdhim with “sufficient rank” to “facilitate[e] certain

® Stroessnewas the President of the Republic of Paraguay from 1954 19819, when a military coup
ousted him (See2010 Swiss Judgment § 1.)



management [steps] related to development programs” for ParagB8agPresidential
Decree No. 39.808, May 27, 1983, Amoruso Decl. Ex. 3, ECF Nd.11at 2 butsee
als02010 Swiss Judgment f(&@mphasizing thaGramont was “never accredited as
Ambassador . .. in Switzerland since the accreditgiocedures were never
completed).)

Three years later, Paraguay’s Minister of Finance, Cegari®ntc, purportedly
clarified the scope of Gramont’s official duties armygrs in two documents. Firsm,
a letter dated May 22, 1986, Barrienioformed anyinterested “national and
international institutions, organizations andiduals” thatas Ambasador on a
Special Mission based in Genewaramontwas endowed “with broad powers” ahdd
the authority’not only to promote negotiations, but to receive and sign documents and
perform operations related to the execution of programs and projects thatonibte”
Paraguay’s social and economic developmghttter from the Minister of Finance,
Amoruso DeclEx. 4, ECF No. 1612, at2.) Secondhe Ministry of Finance
promulgated an official resolution thanhtrusted Gramont “with the management,
presentation, and negotiation of financial transaction[s] to finance invespngatts
for the socieeconomic development” of Paraguay, dhdtalsobestowed upon
Gramonta special power of attorney to “sign foné Ministry of Finance of the
Republic of Paraguagnd/or its Government the necessary documentatioatsuch
transactions may requirg(lResolution 1205 of the Ministry of Financ@ct. 10, 1986,
Amoruso DeclEx. 5, ECF No. 1613, at 3.) Howevertheresolutionalso specifically

clarified that,as a‘Diplomatic Representatijg” Gramonthad to “maintain strict



contact and constant oodination with the Ministry” andeport on all pertinent
transactions(ld.)

Ultimately, Paraguayaauthoritiesapparentlydetermined that Gramouwlid not
carry out his assigned mission in an acceptadb$hfonbecauseon March 15,1990,
prosecutors filed a criminal complaint that accused Gramotutdizing invalid debt
instrumentsto issue supposed ‘guaranteesfavor of international financial
institutions and backed by public credit in order to pay the private debts” of Rdsi a
Lapachos, and “illegal[ly] alter[ing]. .public documents to give an air of authenticity
to the supposeguarantees signed by the defendaniDecision of Paraguayan Criminal
Ct. of First Instance, Dec. 30, 199Reyes Decl. Ex. F.CF No. 138, at 6-7.)
Gramont was convicted in 1992 smParagayan Criminal Court(see id),andon
December 30, 199%he Supreme Court of Paragusgntencethiim “to a prison term of
seven years for use of forged documents and abuse of his public[dffiq@010 Swiss
Judgment § 186 Similar criminal charges were broughtin Switzerland, Buzamont
was not convictethere due in large part to the fact thia¢ had already served the
maximum penalty allowednder Swiss lawvhen he waicarcerated im Paraguayan
prison. (See idf 19.)

B. Procedural History

As the assignee to the banks’ rigbtenforce the 2004 and 20Biss money

judgments, SACE filed complaint inthis Court onJuly 1, 2015 SACE’s complaint

® Gramont was tleared ofthe charge of fraud to the detriment of the Paraguapse’ 8010 Swiss
Judgment I 18 becausein the view of the Paraguayan Criminal Court of First Instance, “the
government haJd] not been induced into anyfinancial loss” because the “legal requirements for the
Paraguayan Government to commit itself to this guarantee hat been met” (Decision of Paraguayan
Criminal Ct. of First Instance at £12).

10



invokesthe D.C. Recognition Acand requestentry ofajudgment in the amountfo

€ 28,018,794 and 46,715,000 SFr. (converted to do8ars at presentday rats) plus
interest(calculatedas ofthe 2010 Swiss Judgmerdnd postjudgment interest. ee
Compl, Relief Requestefif A—B.)” Thecomplaint briefly alludedo the history of the
parties’ litigationabroadandfurthernotes that SACE has acquired all rights to the
monetary awards in the Swigsdgments pursuant to various settlement agreements.
(See idf15-13.) SACEacknowledgeshat “Defendant Paraguay is a foreign state”
and, as such, is ordinarily entitled to sovereign immunitly { 4), butassertshat the
waiver exception ir8 U.S.C. 81605(a)(1) “is satisfiedhere thereforethis Courthas
subject matter jurisdiction ovehne complaint’sclaims(id. 7 1).

1. Paraguay’s Motion to Dismiss

Paraguayiled a motion to dismissSACE’s complaint pursuant to Federal Rule
of Civil Procedure 12(b)(1) on January 21, 2016. The moéiogiesthatSACE has
failed to carry its burdenof establishingtheapplicability of the FSIA’s waiver
exception andthusParaguay i€ntitled to sovereign immunity from suftor several
reasons

First, Paraguagrgues thaGramont could only have validly waived Paraguay’
sovereign immunity for FSIA purposes if he hacdtualauthorityto effect such a
waiver,andSACE’scomplaintdoes notallege“that Gramontadactual authority—as
opposed to mere apparent authortio waive Paraguay’s sovereign immunify (Id.

at 26 see alsad. at 30 gxplainingthat“the Swiss Courtdid not consider whether

" €is the symbol for the Euro, which, to date, is the officialrency of 19 out of the 28 member states
of the European Union.

11



Gramont had authority to waiM@araguay’s immunity because they held that, under
Swiss law, Paraguay did not have immunity for its commercial @ctBaraguaynsists
that SACE’s complaints “plainly deficient” insofar ast lacksallegationsof fact
regardingGramont’s actual authority to waive Paraguay’s sovereign immumitya
32),and Paraguay further asserts that no such facts exist, because Gramont was not
actually authorizedo waive Paraguay’s sovereign immunity under Pasggno law(see
id. at 32-35).

Paraguaylso mainténs that even if the FSIA permitawsuits againsftoreign
sovereigns whose immunity was waived by officials with mep@arentauthority to
effect such as waiveapparent authoritwas not presentnder thecircumstances
presentedhere, becaustherewas no manifestation from the principal (the
Government of Paraguay) to third parties (the Banks) that Gramont had autbority t
waive Paraguay’s sovereign immurjify which thecommon lawof agencyequiresin
order to sustain alaim of apparent authosit (Def.’s Mem. at 36seealsoid. at 36-39
(citing Restatement (Third) of Agency 8§ 3.03 (200@®ef.’s ReplyMem.in Supp. of
Def.’s Mot. (“Def.’s Reply”), ECF No. 19, dlt7—-18.) In this regardParaguay argues
thatnone of the decrees or lettelatSACE highlights“authorized Gramont to bind the
Paraguayan fisc to any credit agreement, much less to one in which a company owned
by Gramont himself was the primary debtor being indemnffi¢d (Def.’s Mem.at 37)
Moreover,Paraguay argudbat apparent authorityas lackingin any evenbecaus¢he
banks plainly failed tdofulfill their [heightenedduty to investigate Gramont’s
authority”to bind Paraguay prior to entering into the NFA$d.at 36 see alsdef.’s

Reply at 13 & n5.)

12



In addition to faulting the complaint’s allegations regarding Gramont’s authority
to waiveParaguay’s sovereign immuniti?,araguas motionto dismissalso maintains
that SACEshould bgudicially estopped from arguing that Paraguay waived its
sovereign ilfmunity, andthatthe FSIA’s waiver exception does not apply this cases
a matter of law'[b]ecause all the acts underlying the Swiss judgments occurred outside
of the United Statdg” (SeeDef.’s Mem. at 4)(asserting thait would be unfair to
allow Plaintiff to “use the purported validity of the guaranties as a sword” in theepte
suit to support a finding of waiver whem prior proceedings in Swiss and Italian courts
SACEwas allowed to use “the invalidity of the guaranties as a shipg¥¢ asoid. at
42 (“N othing in the plain language of the FSIA’s waiver exception, § 1605(a)(1),
suggests that Congress intended that exception to grant jurisdiction over exitoatdrri
disputes.’).)

2. SACE’s Opposition To The Motion To Dismiss

SACE vigorouslydisputesthat it has failed taneet its burden of demonstrating
that the waiver exception to sovereign immunity is satisfied in this.ckset of all,
SACErejects the contention that actual authority (which it concedes that Grarmdont di
not have)s necessaryo binda sovereign to an explicit waivexf sovereign immunity
and argesinstead that apparent authority is sufficierf6eePl.’s Opp’n at 2630
(citing Aquamar, S.A. v. DelMonte Fresh Produce N.A.,|d¢9 F.3d 1279, 1298
(11th Cir. 1999);Jota v. Texaco, In¢157 F.3d 153, 163 (2d Cir. 1998)To
demonstrate that Gramont had apparent auth@®GE maintainghatthe
International Law of Consular Relatiorssthe operative legal framewo(keePl.’s
Opp’n at 23-26), andassets thata duly accredited consul such as Gramont has

“consular duties [that ordinarily] consist of promoting the development of comiaier

13



economic, cultural and scientific relationgtl. at 24 (internal quotation marks and
citation omitted) is empoweed to dealvith foreign nationgid.); and“may be
authorized to carry out certain diplomatic acts in countries where the sestdirggdoes
not have an embassyYid. (citation omitted). SACE emphasizes that the Swiss courts
appliedthese international principles when they concluded that Gramont had apparent
authorityto execute the Guarantees, and that those same prinaipdessqually
applicable to the questiaof whether Gramont had apparent authority to waive
Paraguay’s sovereign immunity with respect to the obligatlmatthe Guarantees
established. Seeidat 23-26.)

SACEalso reliesheavily onthe Presidential Decree atttk Minister of
Financeés letterendorsementsvhich SACE says areognizable evidence under
internationdlaw and arendicative of Gramoris apparent authority exercise valid
consular powers and sign documents for development projects, such as the Rosi and
Lapachos contracts and financing agreeme($ee idat 25-26.) Andwithin the
alternativeframeworkof the common law of agen¢8ACE maintainsfirst, thatthe
heightened “duty tanvestigate”that Paraguainvokesis inappositgid. at 26-27);
secondthatif the heighteneduty does apply, there would Ba potentially outcome
determinativeconflict between U.S. and Swiss @\ such thathe “relevant choice of
law rules would require this Court to appBwiss law, because it isthe law of the
jurisdiction with the ‘most significant relationship to the parties dredttansaction’
(id. at 28 (quoting Restatement (Second) of Conflict of Laws 8§ 292 (1971))); and third,

thatGramont had apparent authority to waive Paraguay’s sovereign immumaksr

Swiss law(id. at 29).

14



As for Paraguay’s claim of judicial estoppel, SA@Btesthat itsprevious
position did notprevail in any oftherelevantprior proceedingsave oneand that it
abandoned the position thidie Guarantees were invalidfter—and in response tethe
foreigncourts’ final, definitive decision on the mattefld.at 31-33.) SACE further
argues thathe presumption against extraterritorialityes not apply to acts of Congress
that merely establish jurisdictiotike the FSIA(id. at 34) thatCongress intendetthe
FSIA’s waiverprovisionto be* anexception to the normaglattern of the [FSIA],
which generally requires some form of contact with the United Sta{es. at 35
(alteration in original)(quotingVerlinden B.V. v. Cent. Bank of Nigerié61 U.S. 480,
490 n.15 (1983)))and thatjn any eventan implied domestiecnexus requiremens
satisfiednerebecause “SACE has brought this action for the sole purpose of executing
the judgments of the Swiss courts against Paraguay’s assets in the Btated.” (d.
at 36.)

Paraguay’snotion has been fully briefed and iswmaipe for this Court’s review.

(SeeDef.’s Mem; Pl.’s Opp’n; Def.’s Reply)

. STATUTORY FRAMEWORK AND LEGAL STANDARD

A. The Foreign Sovereign Immunities Act

The FSIA “provides the sole basis for obtaining jurisdiction over a foreign state
in the courts of tis country.” Argentine Republicv. Amerada Hess Shipping,@88
U.S. 428, 443 (1988). The Act “bars federal and state courts from exercising
jurisdiction when a foreign stats entitled to immunity, an(it also] . .. confers

jurisdiction on district courts to hear suits . . . when a foreign statetientitled to

15



immunity.” 1d. at 434 (emphasis in origina¥.Due tothe protectionshat the FSIA
secure, “the foreign sovereign has ‘immunity from trial and gt¢endant burdens of
litigation . .. not just a defense to liability on the meritsY'buming Jin v. Ministry of
State Sec475F. Supp. 2d 54, 61 (D.D.C. 20@3@jteration in original)(quoting
Phoenix Consulting Inc. v. Republic of Anga?d6 F.3d 8, 39 (D.C. Cir. 2000)).“In
order to preserve the full scope of that immunity, the district court magerthe
critical preliminary determination of its own jurisdiction as earlyhe litigation as
possible; to defer the question is to frustrate the significance and behefititlement
to immunity from suit.” Phoenix Consulting216 F.3dat 39 (internal quotation marks
and citation omitted).

“The FSIA establishes a specific framework for determining whether a smrer
is immune from suit and congaently whether the district court has jurisdictionld.;
see alsdRepublic of Argentinav. Weltover, In8604 U.S. 607, 610 (1992) (“The
[FSIA] establishes a comprehensive framework for determining whether a ndbisi
country, state or federal, maxercise jurisdiction over a foreign state.”). In shart

foreign statas “ presumptively immune from the jurisdiction of United States courts
unless a specific exception applig's. TJIGEM LLC v. Republic of Ghanaé F. Supp.

3d 1, 78 (D.D.C. 2013) quoting Saudi Arabiav. Nelsgnb07 U.S. 349, 355 (1993),
aff’d per curiamNo. 147036, 2015 WL 3653187 (D.C. Cir. June 9, 201&3g alsd8
U.S.C.881604-07 (providing thata “foreign state shall be immune from the

jurisdiction of the courts of the United StatesXceptin the case of specific, statutorily

8“|f service of process has been made uni@8rU.S.C.] § 1608, personal jurisdiction over a foreign
state exists for every claim over which the court has subject matteritinsgl.]” Pricev. Socialist
People’s Libyan Arab Jamahiriy294 F.3d 8289 (D.C. Cir. 2002)citing 28 U.S.C. § 1330(h)

16



delineated exceptions If a sovereign defendafites a motion to dismisshatinvokes

the shield of sovereign immugit “the plaintiff bears the initial burden to overcome
[this presumption] by producing evidence that an exception appliefe]ll Helicopter
Textron, Inc.v. IslamiRepublicof Iran,734 F.3d 1175, 1183 (D.C. Cir. 20130Dnce
this burden of production is met, “the sovereign bears the ultimate burden of p@rsua
to show the exception does not applyd.

Here, in response to Paraguay’s claim of immunity, SACE raiskystba
“waiver” exception tasovereign immunity 28 U.S.C. 81605(a)(1), whichas relevant
here provides that

A foreign state shall not be immune from the jurisdiction of courts of the

United States or of the States in any casein which the foreigrstate

has waived its immunity either explicity or by implication,

notwithstanding any withdrawal of the waiver which the foreign state

may purport to effedt]
Id. SACEassertsthatoth of the Guaranteesxplicitly waivedsovereign immunity.
(Pl.’sOpp’n at 16 see alsdRosi Guaranty at 4; Lapachos Guaranty.at4

When addressing a foreign sovereigalicit waiverof sovereign immunity
under the FSIAcourts have been clear that “[@Jeign sovereign will not be found to
have waived its immuty unless it has clearly and unambiguously done sWwdrld
Wide Minerals, Ltd. v. Republic of Kazakhst@86 F.3d 1154, 1162 (D.C. Cir. 2002)
(citation omitted) Furthermorethe waiverf sovereign immunity must have been
made by someone who haw atthe very leasappeardo havethe authority to act on
behalf of the foreign sovereigmith respectto such a waiveSeeDoe | v. State of
Israel, 400 F. Supp. 2d 86, 104 (D.D.C. 20@5)he Court is mindful that foreign

sovereigns are legal fictions to the extent that they can only act throughnitheidual

officers.”); see als@sterv. Republic of S. Afric&30 F. Supp. 2d 92, 100 (D.D.C.
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2007)(“Foreign sovereigns can be held liable for the actions of an individual if that
individual acts in amfficial capacity and if that behavior fits within one of the FSIA’s
exceptions to immunity ), aff’"d sub nom. Osterv. Gov't of Republic of S. Afri2a8
F. App’x 6 (D.C. Cir. 2008)°

Whenit is undisputed that the defendant qualifies as a “foreignestaat may
be immune from suitinder the Act¢ee e.g.,Compl. {1 4 ¢onceding thatDefendant
Paraguay is a foreign state”fa district court must review the allegations in the
complaint, the undisputed facts, if any, placed before it by the partidssi&the
plaintiff comes forward with sufficient evidence to carry its burden of prtadoon
[an exception}-resolve disputed issues of fact, with the defendant foreign sovereign
shouldering the burden of persuasion[obinsonv. Gov’'t of Malaysi269 F.3d 133,
141 (2d Cir. 2001) (citation omitted).

B. Motions Under Rule 12(b)(1)in FSIA Cases

The establishedtandardor evaluating a motion to dismiss under Rule 12(b)(1)
in a case that implicates the FSIAasnuanced one“By moving to dismiss, the
defendant may challenge eithHdj the legal sufficiency” of the allegations that appear
on the face of the complaifibr [2] the factual underpinning dthe]exceptiori upon
whichthe plaintiff relies or both Phoenix Consultig, 216 F.3dat40. “A facial
challenge attacks ‘the factual allegations of the campl that are contained on ‘the

face of the complaint,” while a factual challenge is addressed to the lyindefacts

®The D.C. Circuit has yet to determine whethetualauthority to waive sovereign immunity is
requiredfor FSIA purposes, as opposed to the mere apparent autbhmetye cute a sovereign immunity
waiver. As explained below, this Court agrees with the majority ofuit courts that have addressed
the issue of a representative’s authority in the contexnd&lA exceptionand for the reasons laid

out in Part Il1.A,infra, concludes that actual authority is required in order tisBathe waiver
excepton of the FSIA.
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contained in the complaint.’Al-Owhaliv. Ashcrof, 279 F. Supp. 2d3, 20 (D.D.C.
2003)(quoting Loughlinv. United State230 F. Supp2d 26, 3536 (D.D.C. 2002)).

Notably, row the district couraddressethe motion to dismissdepends upon
whether the motin presents a [facial @& factualchallenge” Phoenix Consulting216
F.3d at 40. Whena defendant miees a facial challenge, “the court must accept as true
the allegations in the complaint and consider the factual allegations of th@adoimn
the light most favorable to the nanoving party],]” Erby v. United State424 F. Supp.
2d 180, 182 (D.D.C. 2006) (citations omitted), just as it wowilth respect t@ motion
to dismissbroughtunder Rule 12(b)(6)see Price v. Socialist PeopkLibyan Arab
Jamahiriya 294 F.3d 82, 93 (D.C. Cir. 2002) (noting that the standard for facial
challengeto subjectmatter jurisdiction “is similar to that of Rule 12(b)(6)"Y.0
survivesuch afacial challengethe complaints allegations;'if true, must show that the
defendants conduct falls withirthe anbit of atleast one of the FSIA’exceptions to
sovereign immunity.” Agrocomplect, AD v. Republic of Ira§24 F. Supp. 2d 16, 21
n.8 (D.D.C. 2007).

By contrast, when defendant brings factual challengto the complaintthe
Court “may consider materials outside the pleadinigsdrderto determine whether it
has subjecmatter jurisdiction over the challenged claindgrome Stevens Phasm
Inc.v. FDA 402 F.3d 1249, 1253 (D.C. Cir. 2005) (citation omittgagt as it would
with respectto a mtion to dismiss that is brought under Rule 12(b)(1)T] he plaintiff
bears the burden of establishing the factual predicates of jurisdiction by a
preponderance of the eviderigé Erby, 424 F. Supp. 2d at 182 (citingijanv.

Defenders of Wildlife504U.S.555, 561(1992)) (other citations omitted)and”[t] o the
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extent that jurisdiction depends on particular factual propositions independent of the
merits, the plaintiff must, on a challenge by the defendant, present aeéesqupgtorting
evidencég,]” De Csepel v. Republicof Hungar§08 F. Supp. 2d 113, 127 (D.D.C.
2011),rev’d in parton other grounds714 F.3d 591 (D.C. Cir. 2013However “[f] or
purely factual matters under the FSIA. ,this is only a burden of production; the
burden of persuasiorests with the foreign sovereign claiming immunity, which must
establish the absence of the factual basis by a preponce i the evidence.ld. at

127-28 (internal quotation marks and citation omitted).

[I. ANALYSIS

The briefs that SACE and Paraguay have filed with respect to Paraguay’s motion
to dismissaddresdothfacialandfactual challenges to SACE’s complaint. According
to Paraguay, the primary facial deficiency is the faat @ACE’scomplaint containo
allegaionsregarding Gramont’s actual authority to waive Paragsiapvereign
immunity; Paraguay says this defect is fatal because the waiver provision of the FSIA
canonly be satisfied if the agent purporting to waive the immunity ofdiedgn
sovereigractually has theauthorityto do so(Def.’s Mem. at 2630.) Inresponse,
SACE does not contetitat Gramont lacked actual authoritydgecute the Guarantees

along withthe embeded explicitsovereignmmunity waivers (SeeHr'g Tr. at 46)10

10 SACE confirmed its position at the motion hearing duringfthe®wing exchange:

THE COURT. Do you concede that Mr. Gramont did not have actual authority
under the circumstances in this case?

PLAINTIFF'S COUNSEL: We are not making an argument that Mr. Gramont
Berres had actual authority.

Hr'g Tr. at 46 Thus, it appears that SACE has accepted the reality thature-enot even any of the
Swiss courts-has concluded that Gramont actually had the authority toudrethe Guarantees on
behalf of Paraguaylndeed, as Paraguay notes in its brief in support of the madidismiss, the
appellate court reviewing the 2004 Swiss Judgment found‘itth&as ‘impossiblgo assert’ that
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However, SACEcontends that actual authtyris not requiredor a waiver ofsovereign
immunity under theFSIA; instead, according tBACE,apparentuthority is legally
sufficient, and the record evidence in this caspecifically, thePresidential Decree of
May 1983, the Minister of Finance letter of May 198®&dthe Ministry of Finance
resolution of October 1986demonstrates that it was reasonable for the banks to
believethat Gramont hathe authority to bind Paraguay abawaive its immunitywith
respecttoits payment obligationgSeePl.’s Opp’'n at 2330.) Paraguay’s factual
challengeo SACE’s complaint emerges in its response to SACE’s contention that the
record here demonstrates that Granteadapparent authority to executiee
Guaranteesto the contrary, sayBaraguay“[n]ot a single document referenced in the
Swiss judgments indicates that Gramont had been given specific authority totvaive
country’s immunity[,]” and none of the alleged facts regarding the financfng o
construction projects and tlexecution of the Guarante&sould have provided the
Banks with any basis to believe that Gramont had authority to waive Paraguay’s
immunity.” (Def.’s Mem. at 36.)

For the reasons explainédly below,this Courtagrees wh Paraguayhat
actualauthorityis necessarfor an agent teffect a waiver of a foreign state’s
sovereignmmunity in the context of the FSIA-afinding that resolves this case
becauseven SACE admitthatactualauthority is lackinghere Alternatively,evenif

the FSIA permits waiveof sovereign immunity by an agewho merdy hasapparent

Gramont had actual authority ‘based on the informationaoed in the [trial court’s] decisidr]’”
(Def.’s Mem. at 30émphasis added; alteration in original) (quoting SwissFaldT ribunal Judgment
at 16)) Likewise the 2010 Swiss Judgment recognized that the “documengdleg.edly giving
Gramont authoty ‘later provednotto cover the guarantees at isplié (1d. (quoting 2010 Swiss
Judgment at 12)
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authority,this Court finds thaSACEhasfailed todemonstratéhat Gramonhad
apparent authority tawaive Paraguays immunity under the circumstanc@sesentedh
this case Accordingly, this Courtconcludes that itnust dismiss SACE’s complaint
because it lacks subjettatter jurisdiction to entertain SACE’s suit against Paraguay
for recognition of the Swisswoney Judgments.

A. Gramont Needed(But Admittedly Did Not Have)Actual Authority To
Waive Paraguays Sovereign ImmunityFor FSIA Purposes

As explained, Paraguay argues that “an agent must detwealauthority from
the foreign state-as opposed to mefleapparent authority-toinvoke an exception to
the FSIA” (Def.’s Mem at 27emphasis in origina)) while SACEcontends that
apparent authority is sufficient (Pl.’s Opp’n at-3®). Whether the FSIA demands
actual or apparent authority ésquestionof statutory interpretatianSee, e.g,
Asociacionde Reclamantes v. United Mexican Sta#&b F.2d 1517, 132(D.C. Cir.
1984) (explaining that, when construing an exception to FSIA immunity, a court’s task
is “to determine what Congress meant by the language in this particularesfatAnd
the question is auanced ondecausehe relevant provision of the FSlénly provides
that“the foreign statemust“ha[ve]waived its immunity either explicitly or by
implication,” 28 U.S.C. § 1605(a)({emphasis added$ee als@8 U.S.C. § 1603(a)
(defining a “foreign state” broadly to include “a political subdivision of a foreign state
or an agency or instrumentality of a foreign statdutdoes notspecifywhetheran
individual agent of a foreign state must hate state’sauthoritytoengage in an act
that triggers an FSIA exception to the state’s sovereign immundydoes it address
whether amunauthorizedager canbind the foreign state for the purpose of the FSIA’s

exceptionsf such a persoappeasto beauthorized.
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The D.C. Circuit has yet taddresghe scope of the term “the foreign staie”
the waiver provision of the FSIAséction 1605(a)(1) that is there is no binding
precedent in this jurisdiction regardimghether that termincludes only the agents,
subdivsions, and instrumentalities that the foreign stetsactually authorizd to
waive sovereign immunityor whether italsoincludesthose whomerelyappear to have
such waiver authority. Bugeveral other circuits hawpecificallyaddressed the actual
versusapparent authority questiomhen interpretingimilar “foreign state’language in
the FSIA’s “commercial activity” exceptiosee28 U.S.C. 81605(a)(2), ands
explained belownearly all of them havield thatevidence ofactual authorityd
necesaryin order to invoke tatFSIA exception

1. The Prevailing.egalAnalysis Of TheFSIA’'s “Commercial Activity”
Exception Idnstructive

Like the waiver exception atissue here, H®A’s commercial activity
exceptionis predicated on certain condofictthe foreign state”:
(a) A foreign state shall not be immune from the jurisdiction of courts of

the United States or of the States in any ease

(2) in which the action is based upon a commercial activity carried on
in the United States by the foreign state; or upon an act performed in the
United States in connection with a commercial activity of the foreign
state elsewhere; or upon an act outside the territory of the United States
in connection with a commercial activity of the fogristate elsewhere
and that act causes a direct effect in the United States|.]
28 U.S.C. 8 1605(a)(2). When interpretiings exception, courts have drawn upibe
“well-settled”federal common law aderivative U.S. sovereign immunityyhich holds
“that contractors and common law agents acting within the scope of their engribym
for the United States have derivative soverammunity” because they are deemed to

be acting on behalf of the soverej@nd havelsorelied uponthe corolary of that
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rule: “the act of an agemteyondwhat he is legally empowered to donstbinding

upon thegovernment’” Velasco v. Gov'tof Indan370 F.3d 392, 39¢4th Cir. 2004)
(emphasis addedhternal quotation marks and citation omittedg¢ealsoLarsenv.
Domestic& Foreign Commerce Corp337 U.S. 682, 689 (1949)[W]here the

officer’s powers are limited by statute, his actions beyond those lioitaitare

considered individual and not sovereign actions. The officer is not doing the business
which the sovereign has empowered him to do or he is doing it in a way which the
sovereign has forbidden.”).

Consequentlythe Fourth, Fifth and Ninth Circuits hageencludedhat “the
commercial activity exception may be invoked against a foreign state only wshen i
officials haveactualauthority.” Velascq 370 F.3d at 40; see alsdPhaneul. Repub.
of Indon, 106 F.3d 302, 3608 (%h Cir. 1997) (holding, in a case in which “[foreign]
government officers exceeded the scope of their authority in issuing and certifging t
validity of [certain promissory] notg¢gd” that “[i]f the foreign state has not empowered
its agent to act, the agent’s unauthorized act cannot be attributed to the fded@t);s
Dale v. Colagiovanni443 F.3d 425, 429 (5th Cir. 2006)We agree with the Fourth
and Ninth Circuits that an agent’s acts conducted thighapparent authority of the
state is insufficient to trigger the commercial exception to FSJAPersuasive
precedent fronthis districtlikewise supportshe conclusiorthat actual authority is
required as far as the FSIA’s commera@ativity exceptionis concerned SeeTJGEM
LLC, 26 F. Supp. 3d a0 & nn.5-6 (rejecting the theory of apparent authority and
finding that the FSIA’s commercial activity exception cannot apply if thenpfarelies

on theconduct of agent&ho are not atually authorizeyt cf. Red Lake Band of
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Chippewa Indians v. U.S. Detpdf Interior, 624 F. Supp. 2d 1, 19 (D.D.C. 2009)
(“[C]ontracts entered into by government personnelwho lack authority to bind the
[United States] Government are unenforceable.”).

This Court sees no reason why the term “the foreign stasé"appearsn the
FSIA’s waiver provision should be interpreted any differentliis “[a] standard
principle of statutory construction” that “identical words and phrases witl@rsame
statuteshould normally be given the same meaning.dwerex Corp. v. Reliant Energy
Servs., Ing.551 U.S. 224, 232 (20073ee alsdcSamantar v. Youspb60 U.S. 305, 319
(2010) (“[W]e do not . . .construe statutory phrasesin isolation; we read statutes as a
whole.” (second alteration in origina{internal quotation marks and citation omittg.d)
SACE has not argued that Congress intendediferternt‘the foreign stateto mean
something differatin section 1605(a)(1(the waiver exceptiornthanin section
1605(a)(2)Xthe commercial activity exceptiomor would it be easy to distinguish
thesetwo FSIA excepions in this regardboecauseéhesame rationale that supports the
actual authority reguement with respect to the commercial activity of aefign
governmentapplies to waiversand perhapsven more sgjiven thata waiver of
sovereign immunity speaks directly tbe foreign sovereign'willingness to accede to
the jurisdiction of anothecountry’s courts Put another wayactual authorityis
especially germanehentheparticular acthata representative has carried out
purportedlyon behalf of the foreiggovernments of a sovereign or public nature
such aghe act ofwaiving the govenment’ssovereign immunity seeThemis Capital,
LLC v.Dem. RepCongq 881 F. Supp. 2d 508, 523 (S.D.N.Y. 20{&Xplaining that

“[a]ctions that subject foreign sovereigns to the jurisdiction and authority ofcunesc
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of the United States,.. suchas waivers of sovereign immunity pursuantto the FSIA,
are public acts™andif an express waiver is going s@rve as the basis for nullifying
the presumption of sovereign immunity thatthe FSIA otherwise affdrgsreasonable
to expect thathe bindng force ofthatforeign agent’s waiver authoritpustbe fully
established Cf. World Wide Minerals, Ltd 296 F.3dat 1162 (requiring that &oreign
statemust have €learly and unambiguously&xpresseds intent to waive its sovereign
immunity).

It is for this reason that the Second Circalitontrary view of the actuadersus
apparemauthority issuas unpersuasiveTo be surethe Secondircuit has heldthat
mereapparent authoritgansufficeto bind a foreign country to an agent’s
commitments on behalf of the sovereign for the purpose of the 'BRidmmercial
activity exceptionSeeFirst Fid. Bank, N.A.v. Gov't of Antigua & Barbuda
Permanent MissioB877 F.2d 189193 (2d Cir. 1989) But that Circuithasalso
acknowledgedhat “it is possible for the persons who comprise the government to act
without acting as the government[,JRepublic of Iraqv. ABB A@20 F. Supp. 2d 517,
537 (S.D.N.Y. 2013)aff'd, 768 F.3d 145 (2d Cir. 2014), aitdhas narrowdthe
holding ofFirst Fidelityto “permit apparent authority to bind a sovereign engaged in
private[commerciallconduct but to demand actual authority to bind a sovereign
engaged impublic[commerciallconduct[,] id. (emphasis added¥ee alsorhemis
Capital, LLC, 881 F. Supp. 2at 523(attempting to harmonize the Circuit’s various
decisions regarding the commercial activity exception by obsethag“where a
public act by a governmental actor is at isSweurts require a showing of actual

authority, but “where a private adly a government actor is atissue, courts have
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consistently enfored claims of apparent authori)y Thus, it is far from clear that the
Second Circuit would permihe apparentuthority standard to carry the day with
respecttoanagent’s express waigésovereign immunity purportedly on behalf of the
foreign state, whiclunquestionablygualifies as gublic act.

This all means that the weight of judicial authomggardingthe FSIA’s
commercialactivity exceptiorholds thatabrogation ofsovereignmmunity only occurs
when the foreign state’s agent has actual authority to engage aoth@ercial
activities thagive rise to this resulerthe statute And because this Court discerns no
meaningful difference between the “foreign state” aclhatCongress referencesin the
commercialactivity exceptionsee28 U.S.C. §81605(a)(2) and the “foreign statedctor
who mustclearly and unambiguously waive the foreign state®unity for the
purpose of the waiver exception, 8 1605(a)(1) the Courtdoes not agree with
SACE’s contention that apparent authorityisoughto trigger thewaiverexception to
the presumption of immunityhatthe FSIAotherwise affords

2. TheCases That Sugge$hatApparent AuthoritySufficesAre Readily

Distinguishable And Requiring Actual Authority Is Consistent With
Principles Of International Law

Undaunted, SACE points tti¢ opinions of the Second and Eleventh Circuits in
Jota v. Texacpol57 F.3d 1532d Cir. 1998),andAquamar S.A.v. Del Monte Fresh
Produce N.A Inc., 179 F.3d 127911th Cir. 199), which analyze thapparentversus
actuatauthority issuen the context of th&SIA’s waiver exception (SeePl.’s Opp’n
at 30.) Butthese casedo notsupporta different result.In Aquamarthe Eleventh
Circuit considered whether, absent extraordinary circumstaacaste mpted vaiver of
sovereign immunitymadeby “a duly accredited head of a diplomatic missi@u¢h as

an ambassadot in the contexbfa judicial proceedinghould be deemed sufficient to
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trigger the FSIA’s waiver exceptionrAquamar179 F.3d at 129%emphasis addgd
(footnotes omitted) Although the diplomatic officials courtroom representationsere

not authorizedy the foreign statehe Eleventh Circuit concluded than light of the
internationally recognized powers @mbassadord4Jnited States courts may reasonably
rely on a foreign country’s duly executed appointment of an individual to that position
as a manifestation dfis or hempresumptive authority to waive the sovereign’s
immunity in judicial proceedingsld. at 1294;see also idat 1295, 1296 (relying on the
propositions of customary international law that “a sovereign’s chief dipilomat
representative to a foreign nation possesses an extraordinary role and powers’tand tha
“an ambassador’s powers include the authority to present his or her countryisrposit
before foreign tribunals’)GDG Acquisitions LLC v. Gov't of BelizHo. 1612397,

2017 WL 766915, at *6 (lith Cir. Feb. 28, 2017) @iding thatAquamardid not apply

in a case that did “not involve the acts of an ambassadditie agent who purported to
act on behalf of the foreign state in the judicial proceedatgssuein Jotawas als@an
ambassadgrand due to “the traditional authority of ambassadorsto represent thesstate’
position before foreign courts[,]” the Second Circuit concluded tinadistrict court
was“entitled to rely on his representationsless [it was] actually aware that he lack
such authorit{.]” Seelota 157 F.3d at@3; see alsdarhemis CapitalLLC, 881 F.

Supp. 2d at 525 n.6 (explaining thaquamarandJota“found apparent authority
sufficient to support .. waivers of sovereign immunity ... by foreign ambassadors,
because of the traditional authority of ambassadors to represent the statetspos

before foreign courts{internal quotation marks and citation omittg.d)
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Neither of these casasands for the propositiothatapparent authority islways
sufficient to accomplish a binding waiver of sovereign immunityany context Nor
do their holdings extend beyond the mere propositidratan individual whohasthe
rank of an ambassadogasonably appears to have the authority to represent the foreign
sovereign’s position in legal proceedingsndtheycertainly do nocompel the
conclusion that appareauthorityis all that isrequired to bind a foreign state to an
express waiver of sovereign immunitiiat isembedded in a financigluuaranteeigned
by anappointed consulThus, this Court agrees with Paragubhgt thefew cases that
suggest that apparent authority may suffice to waive sovereign immunity in some
circumstances arneot dispositive of the outcome heréDef.’s Reply at 1416.)

To the contrarythe FSIA’s waiver exceptiomplainly evincesCongress’ intento
requre “the foreign state” to acandwhen that provision is considered in light of
statute as a wholéhe bestreading of thattermis that its encompassegloode
representatives who are actually authorized to act on behalf of the s$atRhaneuf
106 F.3d at 3008 (reasoningbased on the plain meaning of the statthat“[i] f the
foreign state has not empowed its agent to act, the agesmtinauthorized atis not “of
the foreign stateéand, thus,“cannot be attributed to the foreign staemphasis in
original)); seealsoTransamerica Leasing, Inc.v. La Republicade Venez2é@F.3d
843, 850 (D.C. Cir. 2000) (expressing “doubt that a case of merely apparent
authority” would suffice to attribute an agent’s acts to the foreign sovereagmtar.
Int’l Nominees Establishmentv. Republic of Guirges F.2d 1094, 1107 (D.C. Cir.
1982) (“We have said that [an agent]’s activities . . . cannot waive [theasigvg’'s

immunity if [the sovereign] did not authorize them.”). This is another wasaging
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thatthe FSIA “unambiguously indicate[s] that only official acts, i.e., actsally
authorized by the foreign staté can invoke thgwaiver] exception” (Defs.” Mem. at

28), andthat “if Congress had intended acts of an agent acting without actual authority
to bind the foreign state under [the waiver excepti@n¢ould, and would, have so

stated (id.at 28-29).

Moreover.even if “the foreign statefanguagen the FSIA’s waiver provisions
deemedambguous,this Court musteadthat languageaarrowly and ina mannethat
both “avoids] unreasonable interference with the sovereign authority of other
nationg,]” F. HoffmannLaRoche Ltd. v. Empagran S,A42 U.S. 155, 164 (2004)
andalsocomportswith established principles of international laundeed, when
Congres®nacted the FSIA, it specificaligtendedto create “a statutory regime which
incorporates standards recognized under internationdlJJawH.R.Rep. N0.94-1487,
at 14 (1976)reprinted in1976 U.S.C.C.A.N. 6604, 6613And SACE has done little to
counter this Court’s understanding that basiernationaidlaw principles too, support
the conclusion that appameauthorityis insufficientto waive sovereign immunity See
e.g,HazelFox,The Law of State ImmuniB67 (2002) (explaining that, under
principles of international law'[t]he consent whether express or implied must be that
of the Stateconsent to jurisdiction or waiver of immunity by a representative of the
State musthereforebe authorized by the State”

For all these reasonthis Court concludes théthe foreign state’as that phrase
appearsn 28 U.S.C. 81605(a)(1) encompasseslpmagens of the foreign statevho are
actuallyauthorized to waive sovereign immunityt is undisputed that Gramont did not

have actual authority tacton behalf of Paraguayhen heexecued theGuarantees of
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his company’s privatansthatcontained purportedaivers of sovereign immunity
andtherefore SACE has failed to satisfy its burden of demonstrating that the waiver
exception applies in this case€onsequently, this Court lacks subjedtter

jurisdiction over SACE’s claims, and tlemse mushbe dismissed.

B. Apparent Waiver Authority Is Also AbsentUnder The Circumstances
Presented Here

Setting aside the requirement that an agent purporting to waive the sovereign
immunity of a foreign state for FSIA purposes must hacéeualauthority to do so
(which resolves the instant case), itis also clear to this Courthbdtacts and
circumstances presented in the complaint and the accompanying documents demonstra
thatGramont lackeadvenapparentauthority to waive Paraguay’s sovereign immunity
via the Guarantees that he execuytedd thus, Paraguay’s factual challenge to SACE’s
complaint would also prevail*Apparent authority is the power held by an agent or
other actor to affect a principal’'s legal relations wtilrd partiesvhen a third party
reasonably believes the actor has authority to act on behalf of the priacigdhat
belief istraceable to the principal’'s manifestatiohsRestatement (Third) of Agency
8§ 2.03;seealsoArriaga v. Fla.Pac.Farms, L.L.C, 305 F.3d 1228, 1245 (i1 Cir.
2002) (“When applying agengyinciples to federal statutes, ‘the Restatementof
Agency ... is a useful beginning point for a discussion of generalagency principles.”
(second alteration in original) (quotirBurlington Indus. v. Ellerth524U.S. 742, 755
(1998))). Thus, todemonstratéhat Gramont possessed apparent authority to waive
Paraguay’s immunity, SACE would have to showtfigt Paraguay manifested as much,

and (2)that the banks reasonalilglieved that Gramont had waiver authgpiiit light of

Paraguay’s manifestationrSeee.g, Transamerica Leasin@00 F.3d at 850.
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In this Court’s view, rither a manifestatioltom Paraguayorareasonable
beliefthat Gramont had the authority to waive Paraguay’s sovereigh immunity exists
the facts presented her®lith respect tahe manifestatiomequirement“[a] person
manifests assent or intentiahrough written or spoken words or other conduct
Restatement (Third) of Agend&y1.03. Sofor example a principalcanmanifest that
its representative is authorized to act on its behalekgressly stating as muclitee id.

§ 3.03 cmt. b A principalcan also manifest its intention to authorize its representative
by “placing[its] agent in a defined positiérwith recognized duties'or by placing[its]
agentin charg of a[particular]transaction or situatidnsuch that a third party could
“naturally and reasonably assume that the agent has authority to do acts congistent
the agent’s position or rolanless they have notice of facts suggesfotgerwise].” Id.
But, here, SACE has not pointed to a statement or ad®@faguayhat manifests that
country’sassento confer uporGramontthe authority tooffer the public fisc as a
guaranteef the loans that he was entering on behalf of his private compaungh less
any conducof Paraguayhat evinces itglecision to permit Gramont waive the
country’s sovereign immunity with respect to future litigation regarding defdulte
paymentsvith respect to those loans

The fact thaParaguay may have authoriz&€damontto representhe countryin
certain respects not enoughalthough thePresidential decrea May 27, 1983for
example entruss Gramont with “facilitating certain managementatdd to
development programs for [Paraguay]” (Presidential Decree No. 39823 SACE
has not provided any proof that the Rossi and Lapacbotracts were amongeh

particular“development programdhat Paraguayan authorities considered, and the
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facts make clear that Gramont did far more than merely “fiat¢jie]” the “management”
of those deals Nor doeshe Presidentiatiecree purport testablisithe specificpowers
or duties thaParaguayasconferring uporGramontwhen the Presidemavehim the
title of “Ambassador on a Special Mission”dieed thedecreeexpressly states that the
extent ofGramont’sauthorityand the details of the special mission would be
communicated at a later date to Gramont and to the Ministry of Foreignir&ff(See
id.) Thus, nothing expressed in this document demonstrates Paraguay’s assent or intent
to authorize Gramont to waive the country’s sovereign immunity, in a comnhercia
transaction or otherwise.

The statements athe Minister of Financéssuedon May 22, 1986and October
10, 1986likewise fall short ofmanifestingParaguay’s assetd Gramont’spowerto
executehe Guarantees and waive Paraguay’s immuwiityr respect to those
obligations (SeePl.’s Opp’'nat1%+12, 25-26.) Inreferencing Gramoig authority,
the May 220d |etterreferssolely to his ability to negotiate and sign documents in
connection with “the execution of [development] programs and projgtstter from
the Minister of Finance at)2and thesubsequent resolutipdatedOctober 10, 1986
confersonly the poweto “manage, present and negotiatego®als” andto sign
“necessargocumentatiohfor certain financial transaction®esolutionl205 of the
Ministry of Financeat?2, 3). Thus, reitherof thesedocumengevincesParaguay’s
delegation othe authority to waive immunitywith respect t@contract or proposal,
andneither documentomes anywhere close soggesing that Gramoniwas vested
with theauthority to actindependently or without prior approval of the sagaitself.

To the contrary, by demanding “strict contact and constant coordination with the
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Ministry of Finance,” as well as ongoing reports to the finance age¢heyesolution
expresshfimited Gramont’s power (Resolution 120%f the Ministry of Firance at3).
Thus, the Swiss courts rightly characterizhestedocuments as a special power of
attorney (2004 Swiss Judgment at 8), whibh their natureconveydonly the
authority toenter into transactions as specifically authorized and assentgdhe b
principal. Cf. Restatement (Second) of Agenc® §1958) (“A specialagentis an agent
authorized to conduct a single transaction or a series of transactions not involving
continuity of service.”).

It is also notable that Gramolatckedthe recognized title ofluly accredited
“Ambassador™—he was only an accredite@bnsul’—andthe factthat a consul has
limited powers to act on behalf of its sovereigm well-establishegrinciple of
international law SeeConstantin Economide§onsdus, in 9 Max Planck Inst. For
Comparative Pub. Law & Int’l Lawgncyclopedia of Pub. Int’'l Law0 (Rudolf
Bernhardt ed., 1986) (explaining that “[t]he usual criterion used for the digtinc
between diplomats and consuls” is the differing scope of thepresentative
characterVis-a-visthe sending State; unlike an ambassador, a consul's authority is
“specific” to “matters within their competence” and “secondary to thatplbdiatic
agents”);see alsd’he Annel6 U.S. 435, 445 (1818) (“A consul, thdug public agent,
is supposed to be clothed with authoritgly for commercial purposesHe.. . . is not
considered as a minister, of diplomatic agent of his sovereign, intrusgyedrtue of his
office, with authority to represent him in his negotiatomith foreign states, or to
vindicate his prerogatives.” (emphasis added)hat is while ambassadors are

“diplomatic officer[s]” who broadly “represent the sovereign” inside the ndog state,
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seeBlack’s Law Dictionary (10th ed. 2014) (defining ammbassador”), consuls are
mere “commercial agents of a government” who are “charged with the duty of
promoting the commercial interests of the state,” bet“antdiplomatic agents,id.
(defining “consul” (emphasis added; internal quotation marks amdiafit omitted);see
alsoHouraniv. Mirtchey 796 F.3d 1, 13 (D.C. Cir. 2015) (emphasizing that “the
Ambassador is not just any government functionary, but instead is an officiakwhos
defining purpose is to speak for” and “[r]epresent the sending State . . . indéi®ing
State” (first alteration in original) (internal quotation marks andtiwin omitted)).
Therefore courts have long helthat a consul “is not competent, merely by virtue of his
office, to appear [before our courts] for his government and claim immunity¥fhj¢ Sao
Vicente 260 U.S. 151, 154 (1922), or, by extension, to waiveeteFox, The Law of
State Immunityt 185 (mting thatin U.S. courts, a plea of immunity or waiver
“asserted through. . . aconsul ... would not be entertainsdé)alsaJames J. Hogan,
International Law-Sovereign Immunityl5 U. Miami L. Rev. 450, 452 (1961)The
authorized representative of a foreign state is the only comppéesbn to appear and
raise the jurisdictional issue. Representations by a Consul Generail are

ineffectual.”)11

11 SACE suggestthatthe fact thathere washo anaccredited Paraguayan ambassador in Switzerland at
the timethatGramont served as Consshould factor into the apparent authority analysiscause
Paraguay might have intended for Gramont to have the poveargage in certain diplomatic ac{See
Pl.’s Opp’n at 2426.) But aforeign consul can take on ambassadorial responsibibinéswhen the
receiving State has previously consented to and authosizeld performanceS eeVienna Convention

on Consular Relations and Optional Protocol on Disputes, 2§ 1963, 21 U.S.T. 77, T.l.A.S. No.
6820;see also The Sao VicenB60 U.S. at 15455 (explaining that a consul’'s duties are commercial
and while they may be broadened by special authority to epassdiplomatic acts, such enlargement
must “be recognized by the government within whose dommtine consul] assumes to exercise
[diplomaic authority]” in order to be effective (internal quotation marks and citatrarited)); United
States v. Deutsches Kalisyndikat GesellsclziftF.2d 199, 203 (S.D.N.Y. 1929) (“A foreign sovereign
cannot authorize his agents . . . to perform any sovereigowsrgmental functions within the domain
of another sovereign, without his consent.”). And SACEmaprovided any evidence that
Switzerland consented to Gramont’s alleged exercise ddmtigtic authority Cf. The Anngl6 U.S.at
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The final blow to any contention thapparent authority existedi.e., thatthe
banks reasonably concluded that Gramont was authorized to waive Paraguay’s
sovereign immunity with respectto the financialigations the Guarantees secureid
the fact that the Guarantedsemselves, whiclkramont negotiated and signesere
plainly part of a selinterestedinancialtransactiorthat benefitted Gramont personally
due to his role as a principal shareholder of both Rosi and Lapadhus circumstance
was sufficient to put the banks on notice that Gramont’s authorgynterbinding
Guarantees on balf of Paraguay was questionablds mentionedabove a belief that
the principal has authorized its agentto act can be rendamedsonable in the
presence of “facts suggesting that this may not jgd’sRestatement (Third) of Agency
8§ 3.03 cmt. bandself-dealing has long been considered a fact of consequence in this
regard. Cf. Aquamar 179 F.3d at 1299 (declining to doubt an ambassador’s
presumptive authority to bind a foreign sovereignto a waiver, where the antdmsissa
had merely filed a coudocument on behalf of the sovereign, whitle court
considered to béthe type of task a diplomat traditionally performs on behalf of his
nation,rather than a commercial transaction that [the ambas$migint have entered
for his own purposé€§. Inother wordsit is a wellestablished agency law principle
that, “[ijn a transactional context, the agent’s position as a fiduciary should prompt

doubt in the mind of the reasonable third party when the agent appears to be using

446 (concluding that the consul general was “incompetené’stsert legal defenses on behalf of the
sovereign where “[tlhere [was] no suggestion, or proof,mof such delegation of [diplomatic]
authority” recognized by the receiving State).
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authority to bind the principal to a transaction that will not benefit the graitiand
benefits the agent insteadd. § 2.03 cmt. d.

Here the record demonstrates that the banks knew, or should have kabout
Gramont’s ownershigtakein the private compangthatbenefitted from the
Guaranteebe purported to sign on Paraguay’s beh&@framont’s wife was the
signatory for Rosi’'s NFA (Rosi NFA, ECF No. 465, at 14) which, in and of itself
should have alerted the banks to Gramont’s improper personal staketianksaction.
What is morethe Guarantees had no apparent, direct benefit for the government of
Paraguay or any stat@ewned enterprise, and the signing of s@larantesfor the
benefit a private company was unprecedented in Paraguayan higBegDecision of
Paraguayan Criminal Court of First Instance, Dec. 30, 1899; see alsdRestatement
(Third) of Agency 8.03 cmt. dnoting that a transaction that is unprecedeindte
principals history“should strike a dissonant chord for a reasonafle party”). The
fact that Gramonalso purported texecute the Guarantees&ffixing the seal of a
Paraguayaembassyhat did not exis{seeDecision of Paraguayan Criminal Court of
First Instance at 1617) wasanotherclear red flaghatshould hae alertedhe bankgo
the potential thaGramont’s conductvasunauthorized And when all of these
guestionable aspects of t@amont’s seklinterested activity with respect to signing the
Guaranteeare taken into account, this Court has little dotnzitthese facts render the
banks’ blindreliance on Gramoid purported authority to waive Paraguay’s sovereign
immunity manifestlyunreasonableSeeRestatement (Third) of AgencyZ03 cmt. d
(explaining thatwhere the principal will not gain an ecan@ advantage from a

transaction, “the relevant questions for a third party who interacts witagaat are
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whether it is reasonable to believe that the principal has authorized, tedge, or
acquiesced in the agent’s actions and whether the scope of the principal’'s consent
encompassesthe agent'snduct”).

The bottom line is thiseven “an ambassador’s actions under color of authority
do not, as a matter of law, automatically bind thdéesthat he represents|First
Fidelity, 877 F.2d at 193and, thus, [t]he facts of a given case must be [carefully]
examined[,]"id. After carefully viewing the facts of this case, this Court finds that the
vaguely worded statements of the President and Minister of Finance did notgpvi® ri
a reasonable bielff that Paraguay intended to cloak Gramont with unlimited authority to
act on its behalf, or, more to the poind, waive its sovereign immunityith respectto
any and all commercial transactionénd if such a beliedid arise the facts regarding
Granont’s personalinteresh the transactionthat the Guarantees purportedly secured
completely undermined its reasonablene@®nsequently, even if tHeSIA’s waiver
exception encompasses waivers executed by officials with mere apparentiyuthri
Court finds thatSACE has failed to demonstrate that Paraguay waived its immunity for

the purpose of the FSlAnder the circumstances presented here

V. CONCLUSION

SACEhas brought the instant action in orderetoforcetwo substantiainoney
judgments thathe Swiss courts have issued against the Republic of Paraguay
Although there is no dispute theéhe Swiss tribunalsra competent to adjudicate the
issues before theand are thuentitled to respediseePl.’s Opp’n at 2323), the

guestion beforeéhis Court is the extent of its own jurisdictioto entertain SACE’s
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actionunder federallaw, anthe Courthas a duty to make its own independent factual
determinationsn order toascertain itauthorityunder the FSIA

Having undertaken to fulfill that dy, this Courthas concluded, first and
foremost, thathe FSIA permits waivers of sovereign immunity by a foreign state’s
agent only if theagent has actual authority, whic&@ramontadmittedlydid not possess
with respectto the express waivdrsovereign immunityat issue in this caseOn this
basis aloneSACE has failed to meet its initial burden of showing that an exception to
the Act’s immunity applies. Butthere is mofeased on the facts alleged in the
complaint and the record evidence presenbetthis Court, the Court further finds that
SACE has failed to show that Paraguay manifested its assent to Gramontse)a
authority in relation to the Guanéees such that the banks headeasonablbelief that
Gramont had the power to execute the Guarantees on behalf of Paraguayvame
Paraguay’smmunity from suit. Thus Paraguay’s presumptive sovereign immunity
under the FSIA stands unscathesla matter of law and fa@ndthat immunity renders
this Courtwithout subjectmatter jurisdiction t@ntertainthe presenaction
Accordingly,and as set forth in the accompanying Order, Paraguagt®mtodismiss

SACE’s complaininust beGRANTED.

DATE: March 21, 2017 Kﬂ'ﬂn}i Brown {Qa«ok:km/

KETANJI BROWN JACKSON
United States District Jueg
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