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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EDUARDO DUBON MARTINEZ et al. ))

Plaintiffs, ))
V. ) ) Case Nov-1671 (GMH)
ASIAN 328, LLC et al. ))

Defendants. ))

MEMORANDUM OPINION

Beforethe Court is Plaintiffs’ motion for partial summary judgmefte motion asks the
Court to rule that, as a matter of law, Defendant Ling Zheng was Plaitgifiployer” for pur-
poses of thie claims under thé&air Labor Standards Act (“FLSA”), 29 U.S.C. 2&tlseq. and the
District of Columbia Wage Payment and Collection Law (“DCWPCL”), D.C. Code-§382 et
seq. Upon consideration dhe partiesbriefs and the entire record hergithe Court will grant
the motion in part and deny it in part.

BACKGROUND

A. Defendant’'sResponse to Plaintiffs’ Motion

As in every motion for summary judgment, Plaintiffs, the movants here, submitagd-a s
ment of material facts which they claim support the entry of partial summary judgnaemstag
Defendants.SeePl. Mot., Statement of Marial Facts (“SOF”) [Dkt. 58]. In their opposition,

Defendants attached a “Statement of Genuine Issues of a Material Fact That i&paite.D Opp.

! The relevant docket entries for purposes of this Memarman@pinion are: (1Plaintiffs’ First Amended Complaint
(“Am. Compl.”) [Dkt. 27], (2) Plaintiffs’ Motion forPartial Summary Judgment\{6t.”) [Dkt. 58]; and (3) Defend-
ants’ Opposition to Plainti§f Motion for Partial Summary Judgment (“Opp.”) [Dkt. 59].
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at 32 Theonepagedocument contains three numbered paragraphs which Defendants claim ex-
plain the fats in dispute in this case that prevent the entry of partial summary judgment at this
time. See id. Those three disputes of fact are, in Defendants’ view:

(1) Whether the Defendants were involved in interstate commerce, during the time
alleged in thePlaintiffs’ complaint.

(2) Whether the Defendants had $500,000.00, in gross annual business, during the
times alleged in the Plaintiffs’ complaint.

(3) Whether all of the Plaintiffs were employed, with the Defendants, duméng t
times alleged in their complaint.

Id. None of these paragraphs cite to any evidence whatsoever.

By failing to address Plaintiffs’ asserted statements of material fact, dadibg to pro-
vide any evidence whatsoever supporting their own purported disputes ddémdats have
conceded each and every fact asserted by PlainB#sFed. R. Civ. P. 56(e) (failing to pregy
address a fact permits tleurt to find that the fact is undisputed for purposes of the suramary
judgment motioly Fed.R. Civ. P. 56(c)(1) (requiring the party opposing summary judgment to
provide citations to record evidence supporting their asserted disputes df.f@t);R.7(h) (“In
determining a motion for summary judgment, the Court may assume that facts iddntite
moving party in its statement of material facts are admitted, unless such a tadtoserted in

the statement of genuine issues filed in opposition to the motidarijngham v. U.S. Nayg13

2 Defendants filedheir opposition to Plaintiffs’ motion on August 31, 2016, nearly two weeks thfgeexpiration of
the deadline for doing sdSeeluly 25, 2016 Minute Order (setting dispositive motion deadlines). Daifes have
not requested leave of the Court to file their opposition out of time.

The Court could strike Defendants’ opposition solely on the basis thatte srd accompaniday no ex-
planation for its tardinessSeel. Civ. R. 7(b);Fed. Deposit Ins. Corp. v. Bender, 127 F.3d 586874D.C. Cir.
1997) (treating plaintiff's summary judgment motion as conceded becaieseldet’'s opposition was untimely);
D.A. v. Dist. of Colunbia, Civil Action No. 071084 (PLF/IMF), 2007 WL 4365452, at *7 (D.D.C. Dec. 6, 2007)
(noting that a court will consider late filings only when the offendintypaakes some showing of excusable ne-
glect of the deadline). Parties to litigation in thisu@a@re “obligated to monitor the court’s dockdigx v. Am.
Airlines, 389 F.3d 1291, 1294 (D.C. Cir. 2004), and the Court's schedule for dispogitivaswas entered by
Defendants’ consent and has been in force since late July. Defendant®affeuse, and there could be none, for
their untimely filing. Yet the Cout need not strike Defendants’ opposition, becavem if the Court considers i,
the Court would still find that Defendants have essentially condeiatiffs’ motion.




F.2d 1236, 1241 (D.C. Cir. 198(the party opposing sumary judgmentmay not rest upon mere
allegation or denials of his pleadings but must present affirmative evidencenghemwenuine
issue for trial”).

Accordingly, the undisputed facts set forth below are drawn from Plaintiffi€raent of
material &cts and from the record evidence Plaintiffs submitted in connection with thé@nmot

B. Undisputed Facts

DefendantAsian 328, LLC throughits owner DefendanZheng operats a Washington,
D.C. restaurant known asAsia 54” Am. Compl. {1 610. Plaintiffs worked forDefendants as
kitchen laborers, which included duties such as cleaning, dishwashing, and basic foaiprepa
Id. 7 11, 12, 24, 25, 36, 37Plaintiffs filed this action pursuant to tHfeLSA and DCWPCL,
alleging thatlthough they worked significant overtime howsfendants failed to pagiemover-
time wagesld. {1 19, 20, 28, 29, 40, 4PlaintiffsclaimthatDefendants owthemapproximately
$39,000.00 in unpaid wageSee d. 1 22, 34, 43.

The facts relevaro the resolution of Plaintiffs’ motion as¢raightforward At all relevant
times, Defendant Zheng was the sole ovarel membeof Defendant Asian 328, LLC. PI. Mot.,
Ex. A { 1; Pl. Mot., Ex. B. 8:21. Zheng averred that her former-defendant and coworker
at Asia 54, Cai Chen, is merely an employee, not an officer, of the compamotRIEx. A { 4.

In her capacity as owner and sole memBbeng exensed exclusive control over the operations
of Asia 54. See idf 2; Pl. Mot.,Ex. B 9:14-10:4. For instance&hengalone had the power to
hire and fire restaurant employees, set their work schedules, ahéiseates of pay. PIl. Mot.,
Ex. A T 2; Pl. Mot., Ex. B 9:410:4 31:2-8. Because most or all employees were paid in cash,

she was @l the person to physically haathployeegheir wages.SeePIl. Mot., Ex. B 2119



22:20. IndeedZhengwielded such total control over Defendant Asian 328, LLC that she some-
times used theorporate account to pay personal expenBésMot., Ex.B 37:20-45:8 (describing
checks written from corporate account to pay Zheng’s and her sister’s gextga

At her deposition, Zheng admitted to hiring Plaintiffs Martinez and Amaya to warr at
restaurant.Pl. Mot., Ex. B 20:823:1, 24:6-29-8. She als kept records regarding payment of
Amaya’s wages, though she did not do the same with respect to MaBieen22:311, 26:14
28:16. She testified that she did not know Plaintiff Sanchez and that he never wdrkedeat
taurant. Id. 29:20-30:8. She stated that he had come into her restaurant once to find his friend,
Plaintiff Amaya, but that was the extent of her interactions with Hon.30:9-20 53:20-54:2.
When pressed as to whether she might have employed Sanchez and simply forgotténsalkout
remained firm, testifying that no one works at her restaurant without her knowledgesisenc
alone hires, fires, and pays employe8se id30:21-31:8.

LEGAL STANDARD

Summary judgment is appropriathenthe moving party demonstrates that there is no
genuine dispute as to any material fact and that the moving party is entitledt@juds a matter
of law. Fed. R. Civ. P56(a). “A fact is material if it ‘might affect the outcome of the suit under
thegoverning law,” and a dispute about a material fact is genuine ‘if tloemse is such that a
reasonable jury could return a verdict for the ARpndving party.” Steele v. Schafeb35 F.3d
689, 692 (D.C. Cir. 2008) (quotirgnderson v. Liberty Lobbync., 477 U.S. 242, 248 (1986)).
Initially, the moving party has the burden of demonstrating the absence of a gdiepirte as to
any material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).

Once the moving party has met this burdennpthremoving party must designate “specific

facts showing that there is a genuine issue for trila."at 324. In order to estasi that a fact is



or is not genuinely disputed, a party must (a) cite to specific parts of the reootdding depo-
sitiontestimony, documentary evidence, affidavits or declarations, or other compétiartice —
in support of its position, or (b) demonstrate that the materials relied upon by the oppdsing pa
do not actually establish the absence or presence of a gemspagediFed.R. Civ. P. 56(c)(1).
While thecourt must view the evidence in the light most favorable to thenmoring party and
draw all reasonable inferences in tl@n-movant’s favorGrosdidier v. Broad. Bd. of Gqv709
F.3d 19, 2324 (D.C. Cir. 2013), the nemoving party must show more than “[tjhe mere existence
of a scintilla of evidence in support of” his or her position; instead, “there must be eviden
which the jury could reasonably find” for the nomoving party. Anderson 477 U.S. at 252.
Moreover, as noted above, the raoving party “may not rest upon mere allegation or denials of
his pleadings but must present affirmative evidence showing a genuine issied.folLaning-
ham 813 F.2d at 124(internal quotation marks and citation omitte@iys’n of Flight Attendants
CWA, AFLCIO v. Dep’t of Transp564 F.3d 462, 46%6 (D.C.Cir. 2009) (onclusory assertions
without support from record evidence cannot create a genuine disgatieed, a mang party
may succeed on summary judgmsmply by pointing to the absence of evidence proffered by
the nommoving party. Anderson 477 U.S. at 24¢‘If the [non-movant's]evidence is merely
colorable, or is not significantly probative, summary judgmmeay be granted.”) (internal cita-
tions omitted).
DISCUSSION

The purpose of Plaintiffs’ motion appears to be to resolve a misapprehensioreby &ref
Zheng -namely, that she will not be liable for damages or attorney’s fees sasamay her bus
ness. Thatis incorrect. As show below, uriderbroad reach of the FLSA and DCWPCL, Zheng
qualifies asPlaintiff Martinez and Amaya’$employer.” This, in turn, means that she wi

individually liable—jointly and severally with Defendant Asia@& LLC —for anyunpaid wages



andovertime compensation, liquidated damages, and attorney’s fees awaitueset®laintiffsat
trial. The same goes for Plaintiff Sanchez, although the jury must first resolvetia tispute
regarding whether Sanchegtually worked in Defendants’ restaurant.

The FLSA requireemployers to pay their workers a minimum wage and, if the employee
works more than forty hours in a workweek, overtime compensa2®nl.S.C. § 207(a)(1). The
DCWPCL requires employets pay an employee who quits or resigns all wages due upon the
next regular payday, or withisevendays from the date of quitting or resigning, whichever is
earlier. D.C. Code § 32.303(2). Plaintiffs allege violations of both statutes, but for present pur-
poses the Court need only inquire whether Defendant Zheng meets the threshcdtnesgut
being Plaintiffs’ “employer” as contemplated in eathtute

The FLSA defines “employer” asahy person acting directly or indirectly in the interest
of anemployer in relation to an employee?9 U.S.C. § 203(d)Similarly, the DCWPCL states
that an “employer” is “every individual . . . employing any person in the Distri€Ctoddimbia.”
Neither definition is terribly specifisee Morrison v. Int'l Programs Consortium, In253 F.3d
5, 10 (D.C.Cir. 2001),but courts have helped refine what facts must be proved to show that a
person is an “employer” in a particular case.

Courts in this District treat the definition of “employer” under each of thesetetaas
coterminous.SeeVentura v. Bebo Foods, In&38 F. Supp. 2d 1, 5 & n. 2 (D.D.C. 2010)he
term “employer”is broadlyconstruedn order toserve the remedial purposes of the ddt. Re-
lying on Supreme Court precedent, our Court of Appeals has instructed that thisi@nud
consider the “economic reality” of the relation between the plaintiff and tbged employer
defendant.ld. at 11(citing Goldberg v. Whitaker House Coop., In866 U.S. 28, 33 (1961))o
that end, th&€ourt mustexaminea multi-factor test designed to prolkhe extent to which typical

employer prerogatives govern the relationship between the putative emphoyemployee.”



Henthorn vDep't of Navy 29 F.3d 682, 684 (D.Cir. 1994). Those factors include whether the
alleged employer(1) had the poweto hire and fire the employeg®) supervised and controlled
employee work schedules or conditions of employm@)tdetermined the rate and method of
payment;and (4)maintained emplyment records.Morrison, 253 F.3d at 11. No one factor is
dispositive;courts look at the totality of the circumstances and conaltiexlevant evidenceld.

Applying this test, courts in this District hakeld that,[a]t minimum, an individualwho
exercises opet@nal control over an employee’s wages, hours, and terms of employmeriequalif
as an‘employer, and is subject to individual liability. Guevara v. Ischia, Inc47 F. Supp. 3d
23, 26 (D.D.C. 2014). This includes individuals whonoar manage business that employs
workers SeeVentura v. Bebo Foods, In@38 F.Supp.2d 1, 6 (D.D.C2010) (restaurant owner
was individually liable as an employer becalise ha[d] operational control over the corporate
defendants,” had “a significant ownership interest in the corporate defendants,” &t pexver
to hire and fire, control work schedules and supervise employees, determine pandatesina
tain employment records”)entura v. L.A. Howard Constr. Cdl34 F. Supp. 3d 99, 1021n.
(D.D.C. 2015) (“The overwhelming weight of authority is that a corporate offitaroperational
control of a corporation’s covered enterprise is an employer along with theatappjointly and
severally liable under the FLSA for unpaid wages&g alsoThompson v. Linda and A., In@79
F. Supp.2d 139, 152 (D.D.C2011) (“The FLSAS definition of employer is broad enough to
encompass an individual who, though lacking a possessory interest in the ‘ermgdogoration,
effectively dominates itadministration or otherwise acts, or has the power to act, on behalf of the
corporation vis-aAs its employees.”) (internal quotation marks omitted)

As many business owners leaperhapdo their dismay, the FLSA makes themaividu-
ally liable for any judgment entered against them wage and houcase brought by employees

of their business. This case is no different. It is undispute®#fahdant Zheng is the sole owner



and member of Defendant Asian 328, LLC. She exercised total control over the opefatiens
restaurant, including making all decisions to hire and fire employees, set@syset work sched-
ules and keep employment records. As such, she constiléectiff Martinez and Amaya’s
“employer” under D.C. and federal lawEven drawing all reasonable inferences in Defendants’
favor, there is no basis on which a reasonable jury could find that Zheng did not ¢&megl®ywo
Plaintiffs. If she believed thahterposing a singlenember LLC between herself and her employ-
ees woull insulate her from personal liability in case such as this one, she was mistakem A
any case, she hardly recognized the business as a separate entity, asishéungsdo pay her
personal expenses.

Defendants’ opposition, which offers a single page of argument, does not change this r
sult. In their opposition, Defendants contend that the jury must decide (1) wbDetlemdant
Zheng was Plaintiffs’ employer, (2) whether Defendants ermjagenterstate commercé3)
whether Defendants had $500,000 in gross annual busamesg) whether Defendants aliable
under the DCWPCL. Opp. at 3 Taking tlem in reverse order, Points (23), and (4)have
nothing to do with the present motiomhey are arguments outside the scope of Plaintiffs’ limited
request for partial summary judgment on the narrow issue of whetkagzheets thdefinition
of “employet under the FLSA anBCWPCL. For instanceas to Point (4)Defendantsliability
underthe DCWPCLmust still be decided by the jury despite Bourts decisionthat one small
piece ofthat claim— Zhengds status asemployet — can be decided as a matter of law. As for
Points (2) and (3), these relate to the jurisdictiarmalerage of the FLSA, nothether Zheng
gualifies as Plaintiffsemployer under that statute&see29 U.S.C. 88 203, 23217. In other
words,the Court may find that Zheng is Plaintifsmployer and yet the jury may also find that,
based on the nature of the work Plaintiffs performed or the annual revenudsmddes busi-

ness, the protections tife FLSA do not apply.SeeMorales v. Humphre\Civil Action No. 14



1363 (JEB)2016 WL 2901722at *3 (D.D.C. May 18, 2016) (observing that the FLSAloes]

not apply to all employersonly thosé'who are part of an enterprise engaged in commerce or in
the production of goods for commeftie Defendats will be permitted to present the jury with
their evidence on theslereepoints at trial notwithstanding the grant of summary judgment entered
today.

Defendants’ first point is relevant to the instant motion but is ultimately unavbéirause
Defendants dono more than state that the issue of whether Defendant Zheng employedf®lainti
is a jury question. Defendants cite no case law supporting the notion that the undispsited fa
not merit the entry of summary judgment on this isstiebest, Déendants argue th&tlaintiffs
“are trying to try their [sic] in the pleadings,” but again, Defendants offeglaboration on this
argumentor citation to authority. Defendantsbnclusorystatement that summary judgment is
improper is not enough to resiit. Laningham 813 F.2dat 1241;Ass’n of Flight Attendants
CWA, AFI=CIO, 564 F.3d at 465-66.

The same is not true for Plairitbanchez. Despite Defendantailure to meaningfully
respond to Plaintiffs’ motion, the record submitted by Plaintifésnselves demonstrates a mate-
rial factual dispute regarding whether Defendants ever employed hinotégabove, Defendant
Zheng, who hired, fired, and paid every employee at the restaurant, claimed not tel&imaiff
Sanchez. She testified that died seen him once, but was steadfast in her belief that she had
never employed him, unlike Plaintiffs Martinez and Amaya. Therefore, the Quistthat rea-
sonable jury, viewing the evidence in the light most favorable to Defendants, couldairidet
fendant Zheng did not employ Plaintiff Sanchez. Rewwlwf this factual dispute must await the
jury’s decision

Accordingly, the Court reaches the inescapable conclusion that Defendant Zheng is, for

purposes of this case, Plaintiff Martinez and Araa “employer”as that term is defined undtre



FLSA and DCWPCL. She will be individually liable, along with her LLC, for any juelgtfor
damagegranted intheir favor in this matter. Additionally, if the jury concludes that Plaintiff
Sanchez worked for her too, she will also be individually liable for his damages. Of aaurse
emphasized abovthis is only a motion for partial summary judgment; it is still up to Plaintiffs to
prove the rest of theprima faciecase, includingvhether Plaintiffs were employed in an enterprise
engaged in commerce or the production of goods for commerce, and whetherere actually
denied wages, oventie, or timely payment as required by law.
CONCLUSION

For the foregoing reasorBlaintiffs’ motion for partial summary judgmejidkt. 58] will
be GRANTED IN PART andDENIED IN PART - specifically, the motion is granted as to
Plaintiffs Martinez and Amaya and denied as to Plaintiff Sanchez.

An appropriate Order will accompany this Memorandum Opinion.

W/ﬂ«%ﬁ/

G. MICHAEL HARVEY
UNITED STATES MAGISTRATE JUDGE

Date: September 62016
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