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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

ROBERT BURKE )
)

Plaintiff, )

)
V. ) Civil Action No. 15-1151EGS)

)
EXECUTIVE OFFICE FOR )
UNITED STATES ATTORNEYSetal, )
)
)

Defendant.

MEMORANDUM OPINION

Plaintiff, appearingro se challengedn a 57-count complaint the responses of several
Department of Justice componergs,well as those of the Internal Revenue Service and the
National Archives and Recasddministration to hissweeping requests for records under the
Freedom of Information Act (“FOIA”and the Privacy ActOn March 30, 2017, the Court
granted summary judgment to the defendatsept as to thedderal Bureau of Investigation’s
(“FBI”) withholding of information from its e 15, 2015 release and thveeEutive Office for
United States Attorneyg*“EOUSA”) referral of records to the United States Postal Inspection
Service (“USPIS”).SeeMem. Op.and Ordel(*Mem. Op. 1”) [Dkt. # 50]. Pending the
renewed motion dEOUSA andheFBI for summaryydgment [Dkt. #54]. For the reasons
explained below, the motionill be granted.
A. EOUSA-Referred Records

EOUSA's referral was in response to plaintiff's request for records containingétne

Joan Markman, Esquire,” of whom plaintiff had provided proof of death. Mem. Op. 1 at 4.
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EOUSA properlyreferred‘Memorandums of Interviewsb USPIS seeMem. Op. 1 at 4, 26-27,
but the Court could not determine which entity, EOUSA or USPISrdladsedesponsive
records whenit occurred, and what exactly was releasketd.a 27. EOUSA hasiow shown
that USPIS releasell of the 34 referredlocuments to plaintiff on February 17, 2016, after
redacting thirdparty identifying information-save Markmans-under FOlAexempions 6 and
7(C). Decl. of Kimberly Mungin 1 89 [Dkt. # 54-4] see alsdecl. of Kimberly Williams 1 5
7 [Dkt. # 31-12]. The Court has previously approved the withholding of similar information
under Exemption 7(C), antlappliesthe same reasoning #SPIS’sredactions.SeeMem. Op.
1at 2324. As a result, EOUSA is noentitled to summarjudgmenton all claims
B. FBI Records

On June 30, 2015, the FBI informed plaintiff that it had processed 130 responsive
records. It releaselD2 pages, 94 of which contained redactions, and withheld 28 pages in full.
Second Decl. of David M. Hardy5[Dkt. # 54-1]. The FBI withheld information under FOIA
exemptions 3, 6, 7(C), 7(D) and 7(i), 1 23, but it no longer rielson Exemption 7(E)d. 1 4
& n.1. The FBI referred 21 of the 28 withheld pages to the USPIS, which, in turn, released t
pages to plaintiff by letter of September 21, 2015, with third-party information pyopddcted
pursuant to FOIA exemptions 6 and 7(&eeDecl. of Tammy A. Warnefl{ 6, 12-16 [Dkt.
# 54-3].

1. FOIA Exemption 3

Exemption 3 covers records that are “specifically exempted from disclosstatbie,”

provided that such statute either requires withholding from the public “in such a marnoer a

leave no discretion on the issue or establishes particular criteria for withholding or refers to



particular types of matters to be withheldd”U.S.C. § 552(b)(3kee Senate of the
Commonwealth of Puerto Rico v. U.S. Dey’Justice 823 F.2d 574, 582 (D.Cir. 1987).

The FBlinvokes Exemption 3 in conjunction with Rule 6(e) of the Federal Rules of
Criminal Procedure, which regulates the disclosure of matters befaa@djgry. Hardy Decl.

11 2627. In this @cuit, the grand jury exception is limited to material which, if disclosed,
would “tend to reveal some secret aspect of the gran® jumyestigation, such . . as the
identities of witnesses or jurors, the substance of testimony, the straigiggyotion of the
investigation, the deliberations or questions of jurors, and the likeriate of PuertRico v.
United States Depof Justice 823 F.2d 574, 582 (D.Cir. 1987).

The FBIwithheldthe names of recipients of grand jury subpoenas, save that of murder
victim Donna Willard,and“specific categories of information that the grand jatjopoenaeds
part of its investigation."Second Hardy Decl. § 2geeMem. Op. 1 at 2 (recounting plaintiff's
conviction for the murder of federal witness Donna Willartihe declarant explains théat i
disclosed such information “would reveal the inner workings of the grand jury; the directibn tha
the grand jury was taking; and the focus and scope of its investigation by identifyorifev
grand jury believed had relevant information, and by revealing the informati@s is@eking in
furtherance of its investigation.Second Hardy Decl. 1 2'Rlaintiff has notontestedhe FBI’s
justifications which the Court found proper assessingimilar withholdingdoy EOUSA See
Mem. Op. 1 at 19-20. Accordingly, summary judgment is granted to the FBI on its Exe@pti
withholdings.

2. FOIA Exemption 7(C)
The FBlinvokes thed=OIA’s personaprivacy exemptions, 6 and 7(C), but the Court,

having determined that the records wesepiled for law enforcement purposes, need not



address the formeaincethe latter applies tthe same recordsSeeMem. Op. lat 2223 (citing
Roth v. U.SDep't of Justice642 F.3d 1161, 1173 (D.C. Cir. 2011)). The FBI withheld under
Exemption 7(C}he names aridr identifying informationof various categories of individuals,
including FBI special agents and support persqrotker federal government employees,
persons of “investigative interest,” persons “merely mentioned,” locastatel law enforcement
personnel, persons who provided information, and persons with criminal records or rap sheet
Second Hardy Decl. 11 3. The declarant has adequately explained the potential harm in
disclosing such informationSee id Plaintiff has meithercontestedhe FBI'svalid justifications
nor produced any evidence to trigger consideration of an overriding public interest.
Accordingly, summary judgment is granted on the FBI's Exemption 7(C) withholtbngjse
reasons stated in the initial rulin§eeMem. Op. 1 at 23-24.
3. FOIA Exemption 7(D)
FOIA Exemption 7(D) protects from disclosure those records or information compiled

for law enforcement purposes that:

could reasonably be expected to disclose the identity of a confidential

source. . . [who] furnished information on a confidential basis, and, in the

case of a record or information compiled by criminal law enforcement

authority in the course of a criminal investigation . . ., information furnished

by a confidential source.
5 U.S.C. 8§ 58(b)(7)(D). There is no general “presumption that a source is confidential within
the meaning of Exemption 7(D) whenever [a] source provides information [to a laxement
agency] in the course of a criminal investigatiohl’S. Dept of Justice v. Ladanqg 508 U.S.
165, 181 (1993)Rather, a sourts confidentiality must be determined on a ebgease basis,

id. at 179-80, and a presumption of confidentiality arises only in narrowly defined ciecues,

id. at 181. “A source is confidential within the meaning of [E]xemption 7(D) if the source



‘provided information under an express assurance of confidentiality or in ciancastfrom
which such an assurance could be reasonably inferratilllams v. Fed. Bureau of
Investigation 69 F.3d 1155, 1159 (D.Cir. 1995) (quoting.andang 508 U.S. at 170-74).

The FBlwithheld the “permanent source symbol number of a [single] confidential
source,"which the Court finds proper since such numbers are assigned “to confidential
informants who report information to the FBI on a regular basis pursuant to an esgressice
of confidentiality.” Second Hardy Decl. { 44. In addition, the FBI withheld infoomathown
to have been provided under express assurances of confidendahity6, which is authorized
by the plain language of Exemption 7(D).

Finally, the FBI withheld the name, identifying information, and information dea/by
an individual under an imm@d assurancef confidentiality. Whether an implied confidentiality
existsturns mostly orfthe nature of the crime. . and the sourcgtelation to it.” Landang 508
U.S. at 179. e declaranéxplains:“This third party source provided invaluable assistance and
detailed information specific in nature throughout the FBRK®satigation of Plaintiff for [the]
murder of a Federal Grand Jury witness,” which resulted in “the eventual comwatt
Plaintiff.” Second Hardy Decl. 1 48. “[l]n doing so, [the indivijydaced himself/herself in
harm’s way should the public, Plaintiff and other investigative subjects, beccane ainhe
cooperation this source provided to the FBO”  49. In light othe brazemature of the
investigated crimandplaintiff's ultimateconviction, it is reasonable to infer that the individual
would have provided information to the FBI undarimplied assurance obnfidentiality. See
LewisBey v. U.S. Dept. of Justiced5 F. Supp. 2d 120, 137 (D.D.C. 2009) (finding grant of
confidentiality impliedwhere FOIA requester was “convicted of murdering a Grand Jury witness

and other individuals he thought were informants or were cooperating in the investaati



prosecution of the criminal caseee alsdRichardson v. U.S. Depif Justice 730 F. Supp. 2d
225, 238 (D.D.C. 2010) (whether a source has provided information under an implied grant of
confidentiality has been affirmed with respectitder alia, “violent acts committed in retaliation
for witnesses’ cooperation withleenforcement) (citinghores v. FBI185 F. Supp. 2d 77, 84
(D.D.C. 2002)). Accordingly, summary judgment is granted on the FBI's Exemption 7(D)
withholdings.
C. Record Segregability

The supplemental declarations of both the FBI and USPIS establish that each vesponsi
document was reviewad favor of disclosing all reasonably segregable information and that
such indeed occurredseeSecond Hardy Decl. I 5%arner Decl. §{ :19; Mungin Decl
17-19. As aresultdefendants’ renewed motidor summary judgment is granted separate

order accompanies this Memorandum Opinion.

SIGNED: EMMET GSULLIVAN
UNITED STATES DISTRICTIUDGE

DATE: March?20, 2018



