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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WHARF, INC, et al,
Plaintiffs,

V. Civil Action No. 15-1198(CKK)
DISTRICT OF COLUMBIA, et al.,

Defendand.

MEMORANDUM OPINION
(SeptembeR8, 2015)

Plaintiffs filed suit on July 23, 201%gainst the District of Columbi@District”) as well
as HoffmanMadison Waterfront, LLC and Wharf HorizontaéiRLeaseholder, LLC'Developer
Defendants”) Plaintiffs allege that the Developer Defendants violated the terms oftlies)
lease agreements, and that the District violated the Takings Clause of theridtidaent by
impeding access to the leased property. Presently before theidelaintiffs’ [18] Motion for
Preliminary Injunction. Upon consideration of ghleadings' the relevant legal authorities, and
the record as a whole, the CoDENIES Plaintiffs’ [18] Motion for Preliminary Injunction.

. BACKGROUND

1 PIs.” Mot. for Preliminary Injunction (“Pls.’ PI”), ECF No. [18]; Defsloffman-Madison
Waterfront LLC & Wharf Horizontal Reit Leaseholder LLC’s Br. in OppmRIs.” Mot. for
Preliminary Injunction (“Developer Defs.” Opp’n to PIs.” PI"), ECF No. [30§.FReply to Defs.’
Br. in Opp’n to PIs.” Mot. for PI (“Pls.” Reply t®1”), ECF No. [38]; Notice by Def. D.C.
Regarding Rental Payments Made by Pls. to D.C., ECF No. [41]; Pls.” Noticeraih &
Corrected Exs., ECF No. [42]. In an exercise of its discretion, the Court findsoldatg oral
argument on the instant matievould not be of assistance in rendering a deciss@® CvR 7(f),
65.1(d).
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This case concerns the Municipal Fish Market located at 1100 Maine Avenue, S.W.,
Washington, D.C. (“Municipal Fish Market” or “the Market”). Compl. I 1. Plasti/harf, Inc.

(“The Wharf”), BRW, Irc. (“Captain White”), and Salivater Seafood, Inc. (“Salt Water”), run
three seafood businesses in the Municipal Fish Market and bring this actioseas lelproperty
located within the Marketld. { 2. Each of the Plaintiffs’ businesses is owned and operated by
members of the White familyid. § 34. Defendants are the District of Columbia (“the District”),
the original lessor of the property at issue, &ladffmanMadison Waterfront, LLC and Wharf
Horizontal Reit Leaseholder, LLC (“Developer Defendants”), the privatide=nto which the
District assgned its rights to the leases in question in 20Q#4.91 1, 44.

The commercial leases at issue are: the agreement entered into by The Wharf and the
District dated July 12, 200@. 1 35; the agreement entered into by Captain White and the District
dated July 12, 200Gq. T 37; and the agreement originally entered into by Pruitt's Seafood, Inc.,
and the District dated April 1, 2001, and subsequently assumed by Salt Water (thdsudiags
as W.D., Inc.) from DNM Seafood, Inc. on March 20, 2014, with the consent oefabsor, the
District, id. 40, Ex. D. The term of the lease agreements at issue is defitigdeaperiod that
begins on the Commencement Date and ends tH3@y (ease Years after the New Rent
Commencement Date, unless sooner terminated pursuant to this BelaseEx. A at 7;id., Ex.

C at 6;id., Ex. D at 166 On April 23, 2014, the District assigned the leases at issue to Developer
Defendantslid. § 44. Plaintiffs allege that Developer Defendants breached the terms tddkeir

agreements and otherwise interfered with their use of the leased prépestgenerallid. 1191-

2 A court may consider “the facts alleged in the complaint, documenthiettas exhibits
or incorporated by reference in the complaingée, e.g., Ward v. D.C. Dep’t of Youth Reha
Servs, 768 F. Supp. 2d 117, 119 (D.D.C. 2011).

3 Page numbers for exhibits attached to the Complafat to the numbers automatically
assigned to the documents as they were filed in ECF.



160. Plaintiffs also bring a Fifth Amendment Takings Clause ck@ount 1) against the District
of Columbia. However, Plaintiffs only seek a preliminary injunction agairestDiaveloper
Defendants and not against the District.

Plaintiffs seela preliminary injunction against Developer Defendants based on the alleged
breach of the parties’ lease agreements. Spealtyfj Plaintiffs seek an injunction from the Court
ordering Developer Defendants to: (1) cease further construction and émecepds onto the
Common Area of the Municipal Fish Market without meeting the conditions precadbatliease
Agreements; and (2) to leave Plaintiffs to quietly enjoy their leased pyopgrénding their
wrongful efforts to evict Plaintiffs through proceedings in the Superior Court ddigtact of
Columbia and otherwise harass Plaintiffs. F&m. in Supp. of Pl at 11. Moreover, Plaintiffs
request that this Court stay the pending eviction proceedings in D.C. Superiori@ourt.

[I. LEGAL STANDARD

A temporary restiaing order or preliminary injunction isan extraordinary remedy that
may only be awarded upon a clear showing that the plaintiff is entitled to sué¢h r&limter v.
Natural Res. Def. Council, InG55 U.S. 7, 21 (2008A plaintiff seeking a preliminary injunction
must establish (1) that he is likely to succeed on the merits, (2) that he isdikalfer irreparable
harm in the absence of preliminary relief, (3) that the balance of the equitigshipgavor, and
(4) that an injunction would be in the public interekt. at 20.“ The four factors have typically
been evaluated on‘aliding scale.” Davis v. Pension Benefit Guar. Corp71 F.3d 1288, 1291,
(D.C.Cir. 2009). Under this sliding scaldj]f the movant makes an unusually strong showing on
one of the factors, then it does not necessarily have to make as strong a showinigesricartof’
Id. at 1291-92.

“It is particularly important for the [movant] to demonstrate a substantiaihiiael of

success on the meritBartonv. District of Columbial31 F.Supp.2d 236, 242 (D.D.C2001)



(citing Benten v. Kessleb05 U.S. 1084, 1088.992)). If the movant fails to do so, inquiry into
the remaining factors is unnecessary, for the injunctive relief must be denied grotirat alone.
See Transohio Sav. Bank v. Dir., Off. of Thrift Supervj96@ F.2d 598, 614D.C. Cir. 1992)
(affirming denial of preliminary injunction where the district court propedgatuded that the
plaintiff had“no likelihood of success on the metjtKatz v. Georgetown Univ246 F.3d 685,
688 (D.C. Cir. 2001) ([A]lthough we apply a foufactor test in weighing a request for a
preliminary injunction, such relief never will be grantedassl a claimant can demonstrate ‘a fair
ground for litigation” ) (quotingWash. Metro. Area Transit Commv. Holiday Tours, In¢.559
F.2d 841, 844D.C. Cir. 1977)); Taylor v. Resolution Trust Cor®6 F.3d 1497, 1507 (D.Cir.
1995 (“Given the inadequacy of [plaintif§ prospects for success on the merits, there may be no
showing of irreparable injury that would entitle him to injunctive rél)efamended on other
grounds on rely, 66 F.3d 122D.C. Cir. 1995). In addition, the movant must establish that
irreparable injury is likely;not just a possibiit” Winter, 555 U.S. at 21.

Historically, these four factors have been evaluated‘sfiding scalé in this Circuit, such
that a stronger showing on one factor could make up for a weaker showing on another. See
Davenport v. Int'l Bhd. ofTeamstersAFL-CIO, 166 F.3d 356, 3661 (D.C. Cir. 1999). The
continued viability of that approach has recently been called into some doubt, as th&Stadsd
Court of Appeals for the District of Columbia Circuit has suggested, without holdiagat
likelihood of success on the merits is an independentstageling requirement for a preliminary
injunction. See Sherley v. Sebeliwl4 F.3d 388, 3993 (D.C. Cir. 2011);Davis v. PBGC571
F.3d 1288, 1292 (D.C. Cir. 2009). However, absent binding authordigar guidance from the
Court of Appeals, the Court considers the most prudent course to bypass this unresshaattiss

proceed to explain why a preliminary injunction in this case is not appropndes the'sliding



scalé framework. If a plaintiff annot meet the less demarglitsliding scalé standard, then it

certainly could not satisfy the more stringent standard alluded to by the Couynpedls.

[11. DISCUSSION

A. Likelihood of Successon the Merits

As Plaintiffs explain in their briefing, their request for a preliminary injunctigaresnised
solely on Developer Defendants’ alleged breaches of the parties’ leaseagie®ls.” Mem. in
Supp. of Pat 1314, 14n.14. As such, Plaintiffs must demonstrate that they are likely toesilicce
on their merits of their brea of contract claimsSee id.In order to prevail on a breach of contract
claim under D.C. lav, Plaintiffs must establish(1) a valid contract between the parties; (2) an
obligation or duty arising out of the contract; (3) a breach of that duty4anidmages caused by
breach’ Tsintolas Realty Co. v. Mend&84 A.2d 181, 187 (D.C. 20Q9Here, Plaintiffs have
failed to establish substantialikelihood of success on the merits of their breach of contract claims
becausethe Court hasdft openthe issue of whethenalid contracs exist between the partiesnd,
even if the Court finds that the contracts are enforceable, it is unclear whwheonduct
constituteurrent or potential futurereaches of the partieagreements

Defendants in the instant action sought dismissal of all of Plaintiffs’ claims oratie b
that Plaintiffs’ leases had terminate8eeDeveloper Defs.’ Br. in Supp. of Mot. to Dismiss at 2,
ECF No. [201]; Def. D.C.’s Memo. in Supp. of Mot. to Brissat 6, ECF No. [28L]. In rendering
its decision on those motions a separate opinigrihe Court examined the language of the
provision at issue and ultimately found that it was ambigu@e generalljvlemo.Op. (Sept.

28, 2015) at 1821, ECF No. #5]. Notably, the Court found thaboth parties have presented fair

4 The lease agreements provide: “This Lease shall be governed by and coirstrue
accordance with the laws of the District of Columbia.” Compl., Ex. A at26Ex. C at 24id.,
Ex. D at 34.



interpretations of Provision 38.E in light of the language in the Provision anelstbe agreements

as a whole.'ld. at 20. The Court concluded that interpretation of ambiguous contract langsiage

a question of fact. As such, the Court declined to interpret the provision during the motion to
dismiss stage and instead determined that the issue would be best decidedpandad factual
record® Id. at 2621. In so ruling, the Court lefopenthe issue of whether Plaintiffs have valid
leasehold interds in the property at issuatil the factual record in this action is further developed.
Relatedly,the Court has not yetddressed the merits eitherparty’s arguments regarding the
alleged breaches of the lease agreements or Plaintiffs’ argument thaedgbs have terminated,
then the Court should apply certain equitable principles. In sum, the Court’s only halthigg a
time with respect tohe parties’ lease agreements is that the language of Provision 38.E is
ambiguous.

Indeed, whileat this juncturghe Court found that the Plaintiffs’ argument regarding the
validity of the leasg based on their interpretation of the provision had merit, the Court also found
that Defendants advanced a conflicting interpretation that also had merithtlaflifis holding
and without the benefit of a more complete factual record, the Court cannot conclude wilyich par
is substantiallylikely to succeed witlespect to the validity of the lease at this timdoreover,
the Courtcannot conclude that Plaintiffs are substantially likely to prevail on theichref
contract claims against Defendabiscause Plaintiffs can only succeed on these claims if they

have a legallyenforceable interest in the property

® In their Opposition to Developer Defendant’s Motion temiss, Plaintiffs argued that
“Developer Defendants’ Motion, at most, identifies an ambiguity in the costesctto their
duration. Because ambiguities in a contract cannot be resolved through a motionigs, disn
Motion should be denied.” Pls.” Opp’n to Developer Defs.” Mot. to Disiaidg. After finding
the lease provisions were ambiguous, the Court denied Defendants’ motions to dismiss as
requested by Plaintiffs based on the ambiguiBee id.(arguing the Court should conclude its
inquiry at this stage if it found the leases were ambiguous).



Furthe, even if Plaintiffs preva and the Court findghat the leasesare enforceable,
Plaintiffs have not established a substantial likelihood of success on the beath dndeed
the parties disput@hatconditions, if any, must be met before Developer Defendants can engage
in construction irtheCommon Area under the provisions of the legSeePls.” Mem. in Supp. of
Plat 1619; DevelopeDefs! Oppn to Pl at 2122. Plaintiffs have advanced an argument that has
merit regarding Developer Defendantbligations under the lease, but Defendants have also
raiseda colorable claim.As such, it remains an op&asuewhether Developer Defendantaust
meet certairconditionsbeforeengagingin constructionn the Common Area should the Court
find that the leases are enforceabitere, the Courtoncludes that neither party has demonstrated
the better of this argumebtised on the record before the Cairthis time. Accordinglythe
Court finds that Plaintiffs have not demonstrated that even if the leasedidréaa the conduct
at issue demonstrates a breach or potential future breach to the leases.

For the reasons described, the Court concludes based on the record bedio il aintiffs
havenotdemonstrated substantialikelihood that they willsucceed on the merits thieir breach
of contract clailm. Neverthelesshecause Plaintiffs have advanced a colorable claim that they
have valid leaseghe Court shall proceed to Plaintiffs’ arguments regarding the three other
requirementgor granting goreliminary injunction. SeeRCM Techs., Inc. v. Beacon Hill Staffing
Group, LLC, 502 F. Supp. 2d 70, 73 (D.D.C. 20Q7A showing of substantial likelihood of
success is especially important, and it woalkketa very strong showing on the other factors to
overcome a failure to demonstrate a substantial likelihood of success on tisé’merit

B. IrreparableHarm

In their briefing, eaclparty casts a wide net iaiting to alleged wronfgl conductby the

other party However, the Court shall limit iiscussiorto the gravamen of their argument with



respect to Plaintiffs’ claim that they will be irreparably harmed if the Giamies them injunctive
relief. Speifically, Plaintiffs arguethat they will suffer irreparable harm in the absence of
preliminay relief in two ways. First, Plaintiffs allege that Developer Defendaetsiempting
to wrongfully evict The Wharf and Salt Water through pending proceedings ibatiddord
Tenant Branch of the Superior Court of the District of Columbia. Pls.” Mem. in Suppab2#l
Second, Plaintiffs allege that Developer Defendants have revealed plans to enfiageer
construction within the Common Area of the Municipal Fish Martkett would result in
substantiabusiness losses to Plaintiffs and threaten the existence of their busindsdes the
reasons described, the Court finds thatRkentiffs have failed to establish that they will suffer
irreparable harm if this Court denies their request for a preliminary injunction.

First, Plaintiffs argue that vongful evictionconstitutes irreparable injury as a matter of
law. SeePls.” Mem. in Supp. ofPl at 24 (citingBrown v. Artery Org Inc., 691 F. Supp. 1459,
1461 (D.D.C. 198)j. Here, however, as Defendants point out, Plaintiffs are not subject to
wrongfuleviction should this Court deny their request for preliminary rghefuding the request
to stay the eviction proceedingSeeDeveloper Defs.” Opp’'n to PIs.” Pl at 11®. Defendants
initiated eviction proceedings D.C. Superior Court against Plaintiffs The Wharf and Salt Water
on August 6, 2015 Notably, the “Verified Complaint for Possession of Real Property” fited i
both of those actions alleged tle@ichPlaintiff breached the terms of the lease agreenbemniio
not seek eviction on the basis that Plaingiffholding over after expiration of the lease” or on the

basis that Plaintiff “is not a tenant and has no legal right to occupy the preniitesl’st Requst

® Eviction proceedings do not app¢ambe pending against Plaint@faptain White.

" Pursuant to this Court’s Order of August 13, 2015, the parties waived an abbreviated
briefing schedule on the instant motion contingent upon Developer Defedééensng evition
proceedings pending in D.Guperior Couruntil this Court resolved the pending motion on an
expedited basis. Order (Aug. 13, 2015) at 1, ECF No. [22].



for Jud. Notice, Ex. D at 4, ECF N@7-4 (Compl. Against The Wharf, D.C. Superior Couid);

at 12 (Compl. Against Salt Water, D.C. Superior Cdurt)As such,it appears Developer
Defendants have not argued in those proceedings that the leases have terminléeoidynssue
presently before thB.C. Superior Court is whether Developer Defendants may evict two of the
Plaintiffs based on tlealleged breachesnder thelease agreemefit.As such, Plaintiffs have
failed to demonstrate how they may be wrongfully evicted if the Court does not stay thos
proceedings. Instead, it appears that Plaintiffs may only be evicted if. ¢héSuperior Court
determines thaPlaintiffs are in breach of their agreements. Plaintiffs have advancedumoesnty

as to why this Court, rather than theC. Superior Court is better suited to address the issue of
whether Plaintiffs are in breadf their lease agreements.

Plaintiffs argue that “courts routinely enjoin such proceedings in cases like this ome wher
misconduct by the party seekiageviction has given rise to numerous equitable deferbese
equitable estoppel, judicial estoppel, mutual mistake, and waiver by acceptarad—that
Landlord Tenant Court is powerless to adjudicate.” PIs.” Reply to Pl at 19. Paingih citan
a footnoteto their Opposition to the Developer Defendants’ Motion to Dssmoutlining their
argumerd that if the Court determined that the parties’ leases had terminated, the Coldt shou
consider equitable principles tietermine that Plaintiffstill have an enforceable interest in the
property at issueSee idat 19 n.15 (citing PIs.” Opp’n to Developer Defs.” Mot. to Dismiss at 14
23, ECF No. [26]). However, Plaintiffsite theargumentshatonly address thissue of whether

the Court should apply equitable principles when considering whether Plaintfsahgalid

8 The Court previously took judicial notice of the court filings related to thetiemi
proceedings.SeeMemo. Op. (Sept. 28, 2015) at 2 n.2, ECF No. [45].

° Plaintiffs acknowledge in the®pposition to Developer Defendants’ motion to dismiss
that Defendants have not sought evictioDi€. Superior Court on the basis that the leases are
terminated. Pls.” Opp’'n to Developer Defs.” Mot. to Dismiss at 22-23.



interest in the property the Court findghat the leases have terminateficcordingly, Plaintiffs
only reference arguments about the validity of the lease agreem&itgiffs do not raise any
arguments regarding equitable principles that are related to the sole issue awicios
proceeding in D.C.Superior Cour—whether Plaintiffs breached the lease agreemengee
generallyPls.” Opp’n to Developer Defs.” Mot. to Dismiss at23. As such, Plaintiffs havweot
raised defenses related to the alleged breaohénir briefingthat they could raise before this
Courtbut would be precluded from raising during the eviction proceedirigirSuperior Court.
Plaintiffs for the first time in their reply brief argue that they will be predudam raising
the argument that Developer Defendants’ waived their alleged breaches byngaegptin the
D.C. Superior Court cases. Pls.” Reply to Pl at 19 n.15 (cHimgepreneur, Ltd. v. Yasund98
A.2d 1151, 1163 (D.C. 1985))Theissue of the waiver of the alleged breaches of the lease
acceptancefaent was raised for the first time in the reply brief and is forfeited becaleseés
Defendants wh no opportunity to respon8ee, e.g., McBride v. Merrell Dow & Pharr@00 F.2d
1208, 1211 (D.C. Cir. 1986) (“Considering an argument advanced for the first time in brreply
. . . Is not only unfair to [a defendant], but also entails the risk of an improvideniadviied
opinion on the legal issues tendered.” (citation omittedpnservation Force v. Salazed16 F
Supp. 2d 15, 22 (D.D.C. 2018prfeiting an argument made for the first time in a replgfri
Moreover,the Court notes that any such argument would be based on the fact that Developer
Defendants accepted rent from Plaintiffs even though they were aware thétf®lasere in
breach of the lease agreements. During briefing on this issue, Developad&w#t contended
that Plaintiffs were in breach because they had failed to payDeweloper Defs.” Opp’n to Pl at
6. Plaintiffs in their reply brief asserted that they had not been given ndteze o transmit rent

when Developer Defendants were assigned the ledsaerordingly, continued to pay rent to the

10



District. PIs.” Reply to Pl at 1. On September 21, 2015, the District filed notihettvei Court

that it was in the process of transmitting the rent payments to Develop@dBetfe SeeNotice

by Def. D.C.Regarding Rental Payments Made by Pls. to D.C., ECF No. [41]. Accordingly, it
appears to the Court that Plaintiffs are missing a factual preflicatee argument that Developer
Defendants waived the alleged breaches of the lease by accepting reflsinités were not
paying rent directly to Developer Defendants.

In addition, while Plaintiffs argue courts “routinely” grant the requestgshctive relief,
Plaintiffs have cited no statutory or precedential authority that would permiCtiug to either
stay the proceedings D.C. Superior Court or enjoin Developer Defendants from continuing to
litigate the pending actions D.C. Superior Court® Instead, Plaintiffs’ support their request by
citing to cases that either may not be cited as precedent or are not bindindyaothibris Court.
SeePls.” Mem. in Supp. ofPl & 11 n.12; PIs.’ Reply to Pl at 8. Plaintiffs primarily rely on
an unpublished opinion issued in 1990 by another court in this district which cannot be cited as

precedent and which is distinguishableSee D.C. Cir. R. 32.1(b). In_attimore v.Northwest

10 while Plaintiffs contend that the Anltnjunction Act, codified as 28 U.S.C. § 2283, is
not applicable in the instant action because this Court seized jurisdiction, peaitigdras fully
briefed this issuelPls.” Mem. in Supp. ofPl at 11 n.12. However, other courts considering the
issue have found that the Aditijunction Act is not jurisdictional, but rather restricts this Csurt
remedial authority.See, e.g., Bt of Carpenters’ Health & Welfare Trust Fund of St. Louis v.
Darr, 694 F.3d 803, 80n.2 (7th Cir. 2012) Ark. Blue Cross & Blue Shield v. Little Rock
Cardiology Clinic, P.A.551 F.3d 812, 818 (8th C2009). As such, the Court shall not further
expound on this issugecause it concludes that preliminary injunctive relief is not warranted for
other reasons; because the issue has not been fully addressed by eithemghaggause the Court
is issuing this ruling on an expedited bassee also Thomas v. Poweéd7F.3d 260, 261 (D.C.
Cir. 2001) (expressly “assum[ing], without deciding, that the District of Colars a ‘State’
within § 2283’s meaning”)United States v. Mills964 F.2d 1186, 1198 (D.C. Cir. 1992)
(“Congress has not . . . plainly extended the prohibition upon the issuance of federailomgunct
staying state court proceedingeg28 U.S.C. § 2283, to District proceedings.”).

11 Plaintiffs also citeto two district court cases outside this jurisdiction that are not
persuasive as to Plaintiffs’ positi in this case. Pls.” Reply to Pl at 18. Notably, in one of those
cases, the district court based its decision to enjoin state court pragseadon a showing that

11



Cooperative Homes Associatiaddo. 90-0049,1990 WL 10521534D.D.C. Mar. 26, 1990), the
district court enjoined the defendants from instituting or continuing any evictioequimgs in

D.C. Superior Court pending resolution of the case or upon further order of the whuat.*7.

The court enjoined the defendants becddgg Superior Court could not consider “the heart of
plaintiff's case,” which required the court to consider equitable defenseslimgithe plaintiff's
argument, which wasupported by the government, that she was improperly deemed ineligible for
Section 8 housingenefits Id. at *5. Here, Plaintiffs have advanced no argument that a decision
in D.C.Superior Court would address or interfere with this Court reachindn&ae” of their case
against Developer Defendants in this action, i.e., that they have valcestble lease interests

in the property and that Developer Defendants are in breach of those agreements. The Cour
furthernotes that it appears Plaintiffsole federal claim, whichsibrought against tHaistrict and
related to the closure of Water Stregbuld beunaffected by anip.C. Superior Court ruling on

the issue of Plaintiffs’ alleged breachather than potentially limiting the duration of timer fo
which Plaintiffs could seek reliefAs such, the Court concludes that Plaintiffs have failed to show
that they would suffer irreparable harm if this Court does not stay the eviabioegolings ifD.C.

Superior Court or enjoin Developer Defendants frpoceedingn thatcourt

the plaintiffs would not be able to raise their federal claims as a defenseewidton proceedings.
SeeSinisgallo v. Town of Islip Hous. Autl®65 F. Supp. 2d 307, 328 (E.D.N.Y. 20{f)ding
“Plaintiffs have met their burden of showing that they cannot assert tteiafelisability claims

in the pendingtate court eviction proceed)”). In the other unpublished decision from 1985
cited by Plaintiffs, the district court declined to grant the request for prelimimangction, finding
that he state eviction proceedimpgovidedan adequate forum fdhe issues raised by plaintiff
because the U.S. Court of the Appeals for the Seventh Circuit held that a tenaaiseaaguitable
defenses, such a civil rights violatiorMiller v. East Lake MgmtNo. 85C-5280,1985 WL 2932

at *3 (N.D. Ill. Oct. 2, 1985). Here, Plaintiffs hataled to assert any specific defenses they
would be precluded from raising during the eviction proceedings in D.C. Superior Countthat t
would be able to raise in this Court.

12



Turning to their second argument, Plaintiffs allege that they will be harmed ifotune C
does not enjoin Developer Defendants from engaging in future construction. In thigalorig
motion, Plaintiffs argue that Developer Defang have revealed plans to engage in further
construction in the Common Area, including plans to build large retail structures, atiteeat
plans will result in substantial business logeeBlaintiffs and will threatethe existence of their
businesss Pls.” Mem. in Supp. of Pdt 24. However, in their reply brief, Plaintiffs appear to
narrow the grounds of the requested relief, asserting that they have detadnst&parable harm
by showing “actual losses that are already occurring (. . . which threatexisgience of Plaintiffs’
businesses.),father than future losses. PIs.” Reply to Pl at IThe Court shall address each
argument in turn.

In support of their argument, Plaintiffs provide two affidavits from customersaitiolc
thattheypatronize the Market less frequently due to access and parking issuesnaitsland a
letter from two vendors indicating difficulty making deliveries to Plaintfie to access issues.
Pls.” Pl, Ex. U (Cole Declaration)d., Ex. V (Phillips Declaration)id., Ex. W (Ldter from Am.
Seafoods, Inc.)d., Ex. X (Emails from Sysco). In response, Developer Defendants allege that
Plaintiffs’ grievance regarding access to the facility is premised ondbere of Water Street that
was completed pursuant to a stattft(Developer Defs.” Opp’n to Pl at 8. Developer Defendants
also explairthattheyintendto build a new intersection with access to the Fish Market from Maine
Avenue. Id. However, before the completion of the new intersection, Developer Defendants

createl a temporary access point to the Fish Markdt. Notably, Developer Defendants assert

12The Court notes that any alleged injury Plaintiffs have suffered as aotthe closure
of Water Streemay berecoverable through its Takings Clause claim against the District in the
instant action.

13



and Plaintiffs do not contest in their reply brief that “[tlhere was nevenewhen access to the
Fish Market was entirely barredId.

With respect to parkingt is undisputed that Developer Defendants installed bollards that
blockedtwo piers and, in doing so, eliminated some parking. In their opposition, Developer
Defendants assert that thgsekingspots are the only ones tllagy eliminated and that thelyd
so becausengineeringreports questioned the structural integritytioé use ofthe piers for
parking!® Developer Defs.” Opp'n to Pl at®0. In a footnote in their reply brief, Plaintiffs
guestion whether the reports cited by Developer Defendaipisort the blocking ofllabut the
southernmost 30 feet of one pier. PIs.” Reply to Pl at 10 n.6. Moreover, Plaintiffs abject t
Developer Defendants posting signage in the parkingnhating parking to 60 minutes.PIs.’
Mem. in Supp. of Pat 7. Indeed, it appears there is a dispute among the parties as to whether
employees and vendors may use the parking lot and, more generally, who matg negiding in
the parking lot.ld.; Developer Defs.” Opp’n to Pl at 9.

After considering the evidence before lite tCourt finds that Plaintiffs have not set forth a
sufficient basis for the Court to conclude that they will suffer irreparabta Han injunction is
not imposed. “An injunction should issue only where the intervention of a court of éguity
essential in order effectually to protect property rights against injuriesvwofie irremediable.”
Weinberger v. RometBarcelg 456 U.S. 305, 312 (1982) (quoti@pavanaugh v. Looney48
U.S. 453, 456 (1919)“[T]he basis for injunctive relief irthe federal courts has always been
irreparable injury and the inadequacy of legal remedies. “In analyzing when a harm is

irreparable in the context of economic harms, the movant must show that the harm watsa thre

13Developer Defendants also allege that they reserved an entire level nfjparkinearby
structure for customers, and pided a lot for Fish Market Tenants and commercial vehicles.
Developer Defs.” Opp’n to Pl at 10.

14



the existence of its business or that the moneys lost as a result of the ladiayivadd be
unrecoverablé. Friendship Edison Pub. Charter Sch. Collegiate Campus v. Ne&abitt:. Supp.
2d 50, 52 (D.D.C. 201qxiting Wis. Gas Cov. Fed. Energy Regulatory Conim758 F.2d 669,
674 (D.C. Cir. 1985)

Indeed, while it does appear that the access point to the property at issue has lggeh chan
Plaintiffs’ evidence does not rise to the level of demonstrating that Plaintiffs \eil llde driven
out of business if the Court does goant a preliminary injunction. Indeed, it is uncontroverted
that access to the property at issue has never been completely ldodkiba@t customer parking
has been and continues to be availabRather, at bes®laintiffs have shown that thdyave
suffered and would continue to suffer some economic harm in the form of lost custorders a
vendors based on Developer Defendants’ change to the accessapairitee reduction of the
number of parking spots. Importantly, however, Plaintiffs have not deratets how any
economic losses on this basis wouldifbeparable Instead, Plaintiffs allege mefeconomic
injuries that are generally . . . reparable with monetary damages iardiv&ary course of
litigation.” Air Transport Assn of Am., Inc. v. ExpImport Bank of U.$.840 F. Supp. 2d 327
335 (D.D.C. 2012)Indeed, if Plaintiffs were to prevail, Plaintiffs have not alleged economic
damages based on loss of customers or vendors that would be unrecoverable.

Moreover, Defendants have represented to the Court that part of the consilastitffs
seek to enjoimvill include a new dedicated intersection on Maine Avenue that will facilitatesacces
to the Municipal Fish Market and a twelvefold increase in patron parking. Develdiseér@zp’n
to Pl at 1213. Plaintiffs have failed to demonstrate how enjoining Developer Defendants from
completing construction to the entry and exit points and exparalistpmerparking would

ultimately cause them less injury. As a practical matter, it doeappear halting construction

15



would rectify Plaintiffs’ grievance as to the access and parking issnstead, at most, Plaintiffs
have shown that the ongoing construction has caused them some economic loss that they may
recover through the instant actiéh.

Finally, while it appears that Plaintiffs have abaretbtheir argument with respect to
Developer Defendants’ future construction of buildings in the Common aseaguedn their
original motion, the Court shall address it in the interest of completeness.iffBlaligge that
Developer Defendants have revealed plans to engage in further constructiarthv@t@ommon
Area of the Municipal Fish Market that would resolsubstantial business losses to Plaintiffs and
threaten the existence of their businesses. In support of this argument, ®Esaifboint to three
sets of plans for the Common AreRBls.’ Pl, Ex. | (Common Area Plans, May 2014j;, Ex. J
(Common AreaPlans, Aug. 2014)id., Ex L (Phase Plansjul. 2014 to 2017). Developer
Defendants do not rebut this allegation and instead assert that any planned chéseg@ertnmon
Area will improve the Fish Market. Defs.” Opp’n to Pl at12 Moreover, Developddefendant
provided an affidavit from Matthew L. Steenhoek, the Associate Project t@ired the
development project at issue, which details the plans for the Common ldregx. A 1 3342
(Steenhoek Declaration). Plaintiffs assert that an injumcsi@appropriate becauge]nce built .

.. the[]structurs on the Common Areaill be irreversible” Pls.” Mem. in Supp. of Pl at 25.

%1n their reply brief, Plaintiffs assert that the factsho$ tcase are similar to thoseKn
Mart Corp. v. Oriental Plaza, Inc875 F.2d 907, 909 (1st Cit989).PIs. Reply to Pl aR1-22.
In that case, the U.S. Court of Appeals for thestFCircuit affirmed a district coud grant of
injunctive relief, finding irreparable harm based in part on the loss of revenuesnge$udtn
diminished vsibility, restrictedaccessand less parking wheeelongterm tenant objected to the
construction of additional buildings within the pawgihot in violation of the partiéslease
agreementK-Mart, 875 F.2d at 915In the cital case, the district court determined onrtreits
that the new constructidoreachedof the lease. 1d. at 910. The facts of thenstant action are
distinguishabldecause in thnstant actionthe construction at issureay result inchanges that
adually remedy some of the issuated by Plaintiffs includingimproved access andcreased
parking.
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Here, Plaintiffs have made no specific allegations whatsoever as to how the proposed
construction of buildings in the Common Area will hatmerh economically. Rather, Plaintiffs
appear to simply contend that this construction would be a breach of the partiesidesements.
However that fact that this is an alleged breach is simply insufficient when Plaintiffetqmmt
to anynexus between the planned construction of these buildings in the Common Area and any
future harmto them. Indeed, the only harm alleged by Plaintiffs is aHagedly causeby the
impediment taccess to the Market and limited customer parking, and Plairdifts ot set forth
how the planned future construction of the buildings in the Common Area would flimiter
access, reducearking, or otherwise cause Plaintiffs’ irreparable economic harm. Matebve
appearshat should Plaintiffs suffer economic losses as a result of any construdhoitdafgs in
the Common Area, such losses would be recoverable through this action. Furtheiveore, g
Plaintiffs’ expressed concerns about this Court’s ability to remedy anggkacaused once the
structures are bitj Defendants are on notice that they Wil requiredo cease construction and
ameliorate any construction that they éarected if Plaintiffs prevail and the Court deems that
remedy appropriate.

For the foregoing reasons, the Court finds that Plaintiffs have failed to deateriby
will suffer irreparable harm if preliminary relief is not granted. At most, Pl&ntidve shown
that they have suffered some loss based on the access and parking issues to théhatopergy
be remedied through the instant action if Plaintiffs prevail. Accordingly, tluetConcludes that
this factor weighs in favor of denying Plaintiffs’ request for a prelinyimgunction.

C. Balanceof Equities

In evaluathng a request for preliminary reliethe Court “must balance the competing

claims of injury and must consider the effect on each party of the granting or withholdiveg
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requested relief.”Winter, 555 U.Sat 24 (quotingAmoco Pod. Co. v. Vill. of Gambeld80 U.S.
531, 542 (1987%) Here, Plaintiffs argue that this factor tips in their favor becthesgallege that
Developer Defendants’ misconduct has deterred custoimenstheir businesses and impeded
vendors from delivering products tilem. Moreover, Plaintiffs contend that this factor supports
granting injunctive relief because Developer Defendants are seeking tonevaftthe Plaintiffs.
However Developer Defendas argue that this factor tips in their favor because they would suffer
monetary damages if enjoined from proceeding with constructiothagydace the possibility of
breaching their contract agreements with the District.

The Court finds that this factor does not weigh in favortbiee partybased on the record
before the Court at this timeAs an initial matter, the Court rejects Plaintiffs’ argument that the
mere existence of eviction proceeding®ik. Superior Court requires the Court to find taistor
weighs in their favor. As set forth above, heC. Superior Court is tasked with determining
whether Plaintiffs are in breach of their lease agreements. If Peertéfevicted, it will be based
on a finding by that court that Plaintiffs arelreach. As suchheé fact that Plaintiffs may face
lawful eviction does not tip this factor in their favor. Furthermore, the Court réjestsloper
Defendants argument that this factor tips in their favor because an injuncgrutrtaem in the
posiion of breaching their contractual obligations to the District. As a practicedmifthe Court
grants an injunctiorDeveloper Defendantgould be precluded from acting pursuéman Order
from this Court Moreove, the Court notes without deciditigat if Developer Defendants have
contractual obligations to Plaintiffs and the District that are in coniflect Developer Defendants
must breach leases with Plaintiffs to fulfill obligations to the District, any potémjiay would

not tip this fator heavily in Developer Defendants’ favor since presumably the lease obligations
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which allegetly arose in 200 and 20Q were in effect prior to any contractual obligations that
arose between Developer Defendants and the Disirtbis action.

The Court now turns tdhe parties’ arguments regarding the Common Area of the
Municipal Fish Market. Plaintiffs request that this Court enjoin Developer Defendants from
further construction and encroachments onto the Common Area which Plaintiffs emgtieites
a breach under the lease agreement. As discussed &ugharit is unclear at this time whether
there is a lease agreement and, if there is, whether either or both pantigstichas breached
those agreements. Plaintiffs have demonstri@idthee will be some injuriesf this Court does
not grant an injunction and Plaintiffs ultimately prevail on the state and commoaoldans
because Developer Defendants’ conduct will affect their businesses. Hovexasloper
Defendants have demoreted that thee will be someinjuriesif the Court grants the injunction
and Developer Defendantgiotately prevaibgainst Plaintiffs on the state and common law claims
because they will be forced to cease construction during the pendency of thisolitigr further
order of this Court. As such, the Court finds that both parties have demonstrated a aagnizabl
injury should the Courtule against them with respect to the preliminary injuncaod hey
ultimately prevailn this action on the meritsAccordingly, the Court concludes that this faesor
in equipoise.

D. Public Interest

“In exercising their sound discretion, courts of equity should paicpiar regard for the
public consequences in employing the extraordinary remedy of injurittidinter, 555 U.S at
24 (quotingWeinberger v. RomefBarcelg 456 U.S. 305, 3121082)). Each party argues that

the public interest is more greatly served by the Court ruling in their tavtine instant motion.
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However, the Courtoncludeghat this factordoes notweigh in favor of either party’s position
with respect to the request for preliminary relief.

First, Plaintiffs argue that granting their request for preliminary relief is inubkcfs best
interest because it will end DevetaDefendants’ threat of wrongful eviction and force Developer
Defendants to immediately honor their contractual commitrmentem As discussed above, the
Court concludes that while two of the Plaintiffs are facing eviction proceeshing€. Superior
Court, those proceedings are independent from the instant action and any ruling inttbnse ac
would notaffect the crux of Plaintiffs’ case before this Couldltimately, D.C. Superior Court
will determine whether Plaintiffs’ evictions as sought byv&eper Defendantsre lawful.
Moreover, as discussedlready the Court notes that whether Developer Defendants have
contractual obligations to Plaintiffs remains an open issue in this litigation. chs the Court
cannot conclude that enjoinitige Developer Defendantsom engaging in certain conduct at this
time is in the public’s best interest because it is uncertain, vilzetty, contractual obligations the
parties have to one another.

The parties also present arguments regarding the public cemeeguwith respect to the
use of the land at issue. Plaintiffs present a petition to “Preserve the Southatestrdft
Municipal Fish Market,” signed by Z)0 members of the public to support their argument that
granting a preliminary injunction is inehinterest of the publicSeePIs.’ PI, Ex. Y (Petition to
Preserve Market) Developer Defendants argue that permitting the continued construction is in
the public’s best interest because the construction work will “improve, renovartadapand
restaoe the Southwest Waterfront, as envisioned by the District of Columbia and various othe
government agencies.” Developer Defs.” Opp’n to Pl at 25. The Court finds that btk pave

presented valid argumemntsated to the property at issue widspect tdhe public consequences
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to both granting and denying the requested preliminary relief. As such, the Colutlesrtbat
this factoralsois in equipoise.

E. Next Steps

In light of the Court’s recent rulings, the Court notes that it is willing to refer thiema
mediationthrough a Magistrate Judge, the Court’s ADR program, or another form of roediat
the partiesare interested. While obviously the Court leaves the issue of whether or ngate lit
squarely with the parties,ig the @urt’s considered opiniothat mediation may be beneficial to
the parties, even if only to address the issues raised in the instant motion loeipegdency of

this litigation.

IV.CONCLUSION

For the foregmg reasonsthe Court finds that Plaintiffs have failed to establish that they
have a substantial likelihood of success on the merits or that they will stéfearable harm if
the Court does not grant the request for preliminary relief. Moreover, the QuistHat the
balance of equities and the public interest do not tip in favor of either padyordingly, the
CourtDENIESPlaintiffs’ [18] Motion for Preliminary Injunction.

An appropriate Order accompanies this Memorandum Opinion.

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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