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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VICKY SMITH,
Plaintiff

V. Civil Action No. 15-1226CKK)

FREDERICK B. HENDRICKSM.D., et al,
Defendants

MEMORANDUM OPINION
(October22, 2015)

Plaintiff Vicky Smith brought this action in the District of Colum&aperior Court
against Defendants Dr. Frederick Hendricks, Medical Faculty Assqdiates and Boston
Scientific in relation to injuries that she allegedly suffered after she waantedlwiththe
“Advantage Transvaginal Midrethral sling systefi.Compl. J 27Defendant Boston Scientific
subsequently removed the case to this C&laintiff bringsmedical malpractice claims against
MFA and against Dr. HendricKsollectively, the'Healthcare Provider Defendantsiiid product
liability claims against Boston Scientifibresently before this Cowatethe Healthcare Provider
Defendantg8] Motion to Dismiss; the Healdare Provider Defendan{d1] Motion to Sever
Claims Against Themand Remand Said Claims to D.C. Superior Court; Plamiit] Motion
to Remand the Case Back to the Superior Court of the District of Columbia; and Boston
Scientifics [12] Motion to Stay All Proceedings Pending Transfer to MDL No. 2B26ssence,
Plaintiff seeks to have thentire case@emanded to the Superior Court; by contrab®f the
defendants argue that the claims against the Healthcare Provider Defendalat$slsevered

and remanded to the Superior Court (insofar as this Court does mgsdieem)while the

L Although Plaintiff refers to MFA aSMedical Faculty Associate, In¢.(in the singular) in her
Complaint, Defendant MFA refers to itself‘ddedical Faculty AssociasgInc.,” (in the plural)
and that is consistent with the caption of this case. Accordingly, the Coust tethis @éfendant
as“Medical Faculty AssociagInc”
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claims against Boston Scientific remain in federal distoetrt. Meanwhile, Boston Scientific
has requested that the Panel on MDistrict Litigation transfer this case to the Southern District
of West Virginiaas part of the mukHilistrict litigationpending there, under the captiornre
Boston Scientific Corp. Pelvic Repair System Products Liability LitigghtidL. No. 2326), and
has moved to stay the proceedings in this Court pending transfer to the S@ustrechof West
Virginia.

The key threshold question is whether the Court has jurisdictiortlugeactionin the
first instanceIn particular, the question vghether the citizenship of the Healthcare Provider
Defendants can be disregarded for the diversity anafyght of Defendantsarguments that
theywere eithefraudulently or improperly joined. The Court’s resolution of the oigres in
the pending motions follows from its analysis of the jurisdictional question. The @mgitides
that, although none of the Defendants were fraudulently joined, the claims against tthedieal
Provider Defendants were not properly joined to the claims against Boston &ci€hef Court
concludes that it is proper to sever the claims against the Haalthoovider Defendants and
severthose Defendants, pursuant to Rule 21, preserving jurisdiction over the claims agains
Boston Scientific. Because the Court does not have jurisdiction over the claims dya
Healthcare Provider Defendants, the Court holdsbeyancéhose defendaritsotion to
dismiss and remands that motion and the associated claims to the Superior Codadrelhere

upon consideration of the pleadirnge relevant legal authorities, and the record for purposes

2 The Court’s consideration has focused on the following documents:
e Defendant Boston Scientife’Notice of Removal of Civil ActioffNotice of Removal”),
ECF No. 1;d., Ex. 1(Plaintiff's Complaint*Compl”), ECF No. 1-1;
e Defs! Dr. Hendricks and MFA’s Moto Dismiss(“Mot. to Dismis$), ECF No. 8,Pl.’s

Oppn to Mot. to Dismiss, ECF No. 23; Healthcare Provider D&eply to Mot. to
Dismiss, ECF No. 20;



of this motion, the CouiOLDS IN ABEYANCE and REMANDSthe Healthcare Provider
Defendantg8] Motion to Dismisdor theDistrict of Columbia Superior Court to decide that
motion; GRANTSthe Health Care Provider Defendatd] Motion to Sever Claims Against
Them and Remand Said Claims to D.C. Superior €Cand DENIESPlaintiff’'s [16] Motion to
Remand the Case Back to the Superior Court of the District of Columbia. The ColHRSEV

the claims against the Healthcare Provider Defend@8E¥ERSthose defendants as parties, and
REMANDS those claims back to the Superior Court. Having done so, the Court GRANTS
Boston Scientifits [12] Motion to Stay All Proceedings Pending Transfer to MDL No. 2326 and

STAYS thisactionuntil further order of the Court.

. BACKGROUND
For the purposes of the motidnsfore the Court, the Court accepts as true the well
pleaded allegations in PlaintgfComplaint. The Court doé€aot accept as true, however, the
plaintiff's legal conclusions or inferences that are unsupported by the facts allRgksl Corp.
v. Comm. on Foreign Inv. in U,S958 F.3d 296, 315 (D.C. Cir. 201Zhe Court limits its

presentation of the background to the facts relevant to the issues discussed below.

e Defs! Dr. Hendricks and MFAs DefendantsMotion to Sever Claims Against Them and
Remand Said Claims to D.C. Superior CquMot. to Sevel), ECF No. 11 Pl’s Oppn
to Mot. to Sever, ECF No. 17; and Healthcare Provider DRéply to Mot. to Sever,
ECF No. 21;

e Plaintiff's Motion to Remand the Case Back to the Superior Court of the District of
Columbia(“Mot. to Remant), ECF No. 16 Def. Boston Scientific’'s Mem. of Points &
Auth. in Opp’n to Mot. to Reman@Boston Scientifits Oppn to Mot. to Remand,
ECF No. 22;

e andBoston Scientifits Motion to Stay All ProceedingseRding Transfer to MDL No.
2326(*Mot. to Stay), ECF No. 12.

In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decissa®el CvR 7(f).
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Boston Scientific produces, designs, researches, distributes, sells, and pithiote
Advantage Transvaginal Midrethral Sling Syster(i Advantagé), which consists of implanted
surgical mesh devices, as a treatnfenpelvic organ prolapse and stress urinary incontinence.
Compl. § 14. On October 20, 2008, the U.S. Faatirug Administratior{*FDA") issued a
Public Health Notification to health care practitioners regarding adveesgsenelating to mesh
products that had been reported to the FOIAT 61. On July 13, 2011, the FDA updated its
Public Health Notificatiomegarding‘serious complications associated with surgical mesh for
transvaginal meshid. § 62. Although the FDA did not address specific manufacturers or brand
names in its Public Health Notification, the FDA Manufacturers and Usdity-8evice
Expeience database includes hundreds of injury reports arising from Advantage imglants
1 64. Boston Scientific continued to promote Advantage and contingksrtothat its reformed
model Advantage Fit System providesfe and effective alternativesaher treatmentdd. I 71.
Boston Advantage has not included warnings or adverse event disclosures dnpgegeer
brochures for the Advantage Fit Systed.q 72.Plaintiff further alleges that Boston Scientific
knew or should have known that Advantage was defectiv§,65, and that Boston Scientific
failed to disclose complications and adverse events arising from the use ofaphviant] 70.

Meanwhile, on Aril 9, 2012 Plaintiff was referred to Medical Faculty Associates with
complaints of recurrent urinary tract infections and stress urinary inemce Id. { 18.After
several initial tests and consultation with Dr. HendrigksY119-21, Dr. Hendrickperformed
surgery on Plaintiff on June 21, 2012, including a cystoscopy and implanting the Advamtgge sli
systemjd. 1 27. While Dr. Hendricks recorded in Plainsffnedical records that he had a
thorough discussion with Plaintiff prior to the operati®laintiff alleges that she disbtreceive

an explanation and that they did not have any discudsioff] 22-23. Plaintiff maintains that



she did not receive any literature other thdsimple consent formi,and that she never received

any informatim regarding complications with the use of the mesh dehMc§ 23, 25.Plaintiff

began experiencing full scale abdominal pain on June 23, RDI228, and additional
complicationsand adverse events followed, including continuous post-menopausal bleeding and
sever lower back paimj. I 33.After receiving subsequent treatment and surgery at Providence
Hospital in 2013id. 1133-39, Plaintiff was seen again by Dr. Hendricks during April and May
2014,id. 1140-44. Subsequently, Plaintiff continued to suffer adverse health effects and was
treated by other medical practitioners, including surgery that was condydieask

practitionersSee idf{45-55.

Plaintiff filed the Complaint in the District of Qanbia Superior Court on June 22,
2015—which Boston Scientific subsequently removed to this Cdunitaging claims in
connection with medical complications that allegedly resulted from medicaldumasethat
Defendant Dr. Frederick Hendricks performed ¢enrRiff, including implanting the Boston
Scientific Advantage Transvaginal Mldrethral sling system. Plaintiff brings claims for medical
negligence (count I) and lack of informed consent (count Il) against Ddri¢&s and against
Medical Faculty Assoeites, the medical practice of which Dr. Hendricks is an employee or
agentld. §176-77. Plaintiff brings claims against Boston Scientific for negligent manutactur
a defective product (count Ill), breach of duty to warn (count 1V), negligent prdesigh
(count V), breach of implied warranty of merchantability (count V1), breacmplied warranty
of fitness for a particular purpose (count VII), breach of express war@ugt(VIII),
fraudulent misrepresentation (count IX), dreld byconcealmenfcount XI). In addition,

Plaintiff also brings a claims for violation of the D.C. consumer protectiontssadgainst both

Dr. Hendricks and Boston Scientific (count X). In addition to the damages thatifPtseks



with respect to the individual clasnPlaintiff seeks punitive damages from all defendants (count
XIl). Defendant Boston Scientific filed the [1] Notice of Removal on July 29, 2015, and the

motions that are now pending before the Court were subsequently filed and briefed.

1. LEGAL STANDARD

“Federal courts are courts of limited jurisdictiamd can adjudicate only those cases
entrusted to them by the Constitution or an Act of Congkasikonen v. Guardian Life Ins. Co.
of Am, 511 U.S. 375, 377 (1994). A defendant has the right to rerode€eleral court an action
brought in state court where the federal court has original subject matdicjion, including
when it has juridiction on the basis of diversity of citizenship. 28 U.S.C. § 1441(a). Diversity
jurisdiction exists when the aot involves citizens of different states, and the amount in
controversy exceeds $75,000.00 per plaintiff, exclusive of interest and costs. 28 U.S.C.
8 1332(a). “When a plaintiff sues more than one defendant in a diversity action,jititié pla
must meet th requirements of the diversity statutedachdefendant or face dismissal.”
NewmanrGreen, Inc. v. Alfonzo-Larrai90 U.S. 826, 829 (1989) (citirgrawbridge v. Curtiss,
7 U.S. 267, 3 Cranch 267, 267 (B3)) see alsdn re Lorazepam & Clorazepatntitrust Litig.,
631 F.3d 537, 542 (D.Cir. 2011) (describing origin of complete diversity requirement). Courts
must strictly construe removal statutes, resolving any ambiguities reg#ndiexistence of
removal jurisdiction in favor of reman8eeWiliams v. Howard Univ.984 F. Supp. 27, 29

(D.D.C.1997) (citingShamrock Oil & Gas Corp. v. Shee?43 U.S. 100, 107-09 (1941)).

[11. DISCUSSION
The Court first considers whether there is diversity jurisdiction over theaatder 28
U.S.C. § 1332(a). The Court next considers whether Defendant Boston Scientific, who removed

the action to this Court under the general removal statute, 28 U.S.C. § 1441(a), properly



complied with the requirements of the removal statute, specifically with resghet flarum
defendant rule and with respect to the requirement that properly joined defendants join in or
consent to the remové&ee28 U.S.C. § 1441(b)(2) (forum defendant ruid);8 1446(b)(2)(A)
(consent requirement). The Court lastly considers the Healthcare ProeigedBnts motion to

dismiss and Boston Scientifgcrequest to stay this action

A. Diversity Jurisdiction

Plaintiff argues that thi€ourt does not have subject matter jurisdiction over this action
because there is hcomplete diversity among the parti®efendant Boston Scientific argues
that there is subject matter jurisdiction because the citizenship of the HealttwadeP
Defendants should be disregarded because thaxdties were misjoined (that is, improperly
joined). The Healthcare Provider Defendants argue that there is no snéfestjurisdiction
over the claims against them and that the claims against them should be severeciadeld ¢on
theD.C. Superior Court because they were improperly joindte claims against Boston
Scientific. All of the defendants argue that, evethd Court determines that jaler is proper,
the Court should exercise its discretion under Rule 2&ver the claims against the Healthcare
Provider Defendants, remand those claims to the D.C. Superior Court, and exesdsgipmi
over the claims against Boston Scientific.

“‘The usual rule is that removability is determined from the record beforetineat
the time the notice of removal ... is filed in federal colrtfenok v. JPMorgan Chase Bank,
N.A, No. CV 12-0292 (PLF), 2015 WL 2121788, at *3 (D.D.C. May 6, 2015) (quatiy
Charles Alan Wrighet al, Fed. Prac. & Proc. Juris. § 3723, at 690 (4th ed. 2008)addition,
‘[a] large minority of courts require complete diversity not only when reinswsought, but also

when the original action is filed in the state cdodrid. (quotingl3E Charles Alan Wright,



Arthur R. Miller & Edward H. Cooper, Fed. Prac. & Proc. Juris. 8 3608, at 357-58 (3d ed.
2009). The question in this case is whether an exception to that usual rule is appiBeédnie.
addressing the partielegalarguments, the Court notes that there are no factual disputes
underlying the question of diversity jurisdictidhere is no question that, if all of the
defendants are considered for the diversity anakygibether based on their citizenship at time
the complaint was filed in D.C. Superior Court, the time of the notice of removal, osahpre
the parties are not diverse: MFA and Dr. Hendricks are citizens of WashimyC., as is
Plaintiff. Compl. 113-6. Boston Scientific is the only party alleged not to be a citizen of
Washington, D.C.; it ia Delaware corpot@an with is principal place of business in
Massachusetts and is, therefore, a citizen of those two states. Notice of REdvahilarly, it
is clear that, ithe citizenship of the Healthcare Provider Defendmsndiésregarded-as
Defendants advocatethere would be diversity: Plaintiff is a citizen of Washington, D.C., and
Boston Scientific is not. Therefore, the Kayisdictionalquestion is whether the citizenship of
MFA and Hendricks should be disregarded for the purposes of determining the ylivettsé
parties.

Altogether Defendants suggestreepossible bases for disregarding the citizenship of
the Healthcare Provider Defendants in determining whether there is cemipketsity among
the parties: that the Healthcare Provider Defendantsfwardulently joined to this action; that
the claims against those defendants were misjoined (or improperly joinbe)dmims against
Boston Scientific and must be severed pursuant to Rule 21; and that, in the alteheaoyrt

should exercise itdiscretion taseverthe claims against the Healthcare Provider Defendants in

3 With respect to the question of proper joinder, there are disputes regarding thehttar
claims.



order toexercisediversity jurisdictionoverthe claims against Boston Scientifidie Court notes

at the outset that, despite some lack of precision in the language theysetiesliscuss

misjoinder and fraudulent joinder, the Court concludes that fraudulent joinder and mesjared
distinct bases for disregarding the citigkip of a nondiverse defendant, with a separate analysis
required for each of those basBseKips Bay Endoscopy Ctr., PLLC v. Travelers Indem, Co.

No. 14 CIV. 7153 ER, 2015 WL 4508739, at *5 (S.D.N.Y. July 24, 20b5F Rezulin Products
Liab. Litig., 168 F. Supp. 2d 136, 142 (S.D.N.Y. 2001). The Court addresses, ith&urn,

potential bases for disregarding the citizenship of the Healthcare ProvideidBets.

1. Fraudulent Joinder

“The fraudulent joinder doctrine allows the Court to ‘disregard, for jurisdictional
purposes, the citizenship of certain nondiverse defendants, assume jurisdictionasesr a
dismiss the nondiverse defendants, and thereby retain jurisdictaltér E. Campbell Co. v.
Hartford Fin. Servs. Grp., Inc959 F. Supp. 2d 166, 170 (D.D.C. 2013) (quohtayes V.
Rapoport, 198 F.3d 457, 461 (4th Cir. 1999)). While the D.C. Circuit Court of Appeals has not
addressed the scope or existence of the fraudulent joinder doctrine, other distesyittia
this district have applied thdoctrine.See, e.gid.; Boyd v. Kilpatrick Townsend & Stockton,
LLP, 79 F. Supp. 3d 153, 157 (D.D.C. 201%)re Tobacco/Governmental Health Care Costs
Litig., 100 F. Supp. 2d 31, 39 (D.D.C. 2000h assessing a claim dfaudulent joinder,the
removing party bears the burden of proving that, either ‘(1) there is no possitalatintiff
can establish a cause of action against the resident defendant; or (2) tifé haiftaudulently
pled jurisdictional facts to bring the ... defendant into state coun.i¢ Tobacco/Governmental
Health Care Costs Litig100 F. Supp. 2dt 39 (quoing Crowe v. Coleman}13 F.3d 1536, 1538

(11th Cir. 1997)see alsaMarshall v. Manville Sales Corp6 F.3d 229, 232 (4th Cir. 1993)



(citing B., Inc. v. Miller Brewing C0663 F.2d 545, 549 (5th Cir. 1981%ame standard] he
Court concludes that neither of these prongs is satisfied in this case.

The Court begins with the second promgthis case, there is no suggestion that Plaintiff
has“fraudulently pled jurisdictional factsThere is no dispute regarding the acttiizenship of
the parties, and the parties acknowletltgg, if the citizenship of all parties is considered,
complete diversity is absent from this casext, the Court turns to the question of whether there
is “no possibility the plaintiff can establish a cause of action against the redefentlant”—in
other words, whether there is no possibility that Plaistiffaims against the Healthcare Provider
Defendants can succeddhportantly, it is unclear whether the Defendants, in fact, press this
argument.Nowhere does Boston Scientific explicitly lay out this argument despite itemets
to cases discussing fraudulent joinder. In the Healthcare Provider Defémdainds to dismiss,
they argue that the Court should dismiss all claims against Wéite the Healthcare Provider
Defendantgio not explicitly link those arguments to their argument that they were fratigule
joinedas defendast the Court briefly considers this prong of the fraudulent joinder doctrine in
the interest of completenesstbecause of the interrelated nature of the arguments in the
motions pending before the Court.

The Healthcar®rovider Defendants argue, in their motion to dismiss, that this Court has
no subject matter jurisdiction ovtre claims against thebecause Rintiff failed to comply
with the 90-day presuit notice requirement for medical malpractice claims under the D.C.

Code? SeeD.C. Code § 16-2802(&)Any person who intends to file an action in the court

4 While Plaintiff argus that non-compliance with the notice requirement strips this Court of
subject matter jurisdiction, it is far from clear that the notice requirement itself gigtinsal
rather an element of a medical malpractice claim pursuant to D.CCtamparelLacek v.
Washington Hosp. Ctr. Cor@78 A.2d 1194, 1196 (D.C. 2009) (affirming dismissal for lack of

10



alleging medical malpractice against a healthgao®ider shall notify the intended defendant of
his or her action not less than 90 days prior to filing the at}idrhe Healthcare Provider
Defendants acknowledge that trial courts“arghorized ... to waive § 16-2802(a)’s notice
requirement wheneveuesh a waiver is in the interests of justiceewis v. Washington Hosp.
Ctr., 77 A.3d 378, 382 (D.C. 2013). With respect to this provision, the posture in which the
Court considers the Healthcare Provider Defendants’ argument for disimissportant.Given
the discretion given to trial courts to waive the notice provision, the Court cannot caheltide
there is‘no possibility the plaintiff can establish a cause of action against” thosed#eftsin

re Tobacco/Governmental Health Care Costs Liti§Q F. Supp. 2cat 39. Therefore, he Court
has no need to consider the merits of the padigsiments regarding the appropriateness of such
a waiver; the discretion associated with such a waiver necessarily means thetsthiere
“possibility’ of succes on Plaintiffs claims against the Healthcare Provider Defendditde

the Healthcare Provider Defendants also arguneir motion to dismisshatthe Complaint

fails to state a claim with respect to the D.C. Consumer Protection Proceduodsid andthe
punitive damages claim, the Court need not tarry long with respect to this argument. Eve
those arguments both succeeded, these arguments would not unddamtii€s other claims.
Even if thog arguments succeeded, the Courtatillld not concludéat there was no
possibility of success on the claims against the Healthcare Providerdaets Accordingly, the
Court finds that the Healthcare Provider Defendants were not fraudulentlg,jaime the Court

cannot disregard their citizenship on this basis.

subject juisdiction without discussion of jurisdictional nature of notice requirenvett)Lewis
v. Washington Hosp. Cti77 A.3d 378, 382 (D.C. 2018uggestinghe possibility that notice
requirement could be waived by the parties).

11



2. Migoinder®

Under Federal Rule of Civil Procedure 20, multiple defendants may be joined in one
action if“(A) any right to relief is asserted against them jointly, severally, or in theatltern
with respect to or arising out tfe same transaction, occurrence, or series of transactions or
occurrences; an(B) any question of law or fact common to all defendants will arise in the
action.”Fed. R. Civ. P. 20(a)(2). “Misjoinder of parties is not a ground for dismissing an.acti
Fed. R. Civ. P. 21. Instead, a “court may at any time, on just terms, add or drop’dghéithe
court may also sever any claim against a paldy.” ‘[ 1]t is well settled that Rule 21 invests
district courts with authority to allow a dispensable nondiverse party to be droppsdiate,
even after judgment has been render&apo Dataflux v. Atlas Global Grp., L,/%41 U.S.
567, 572-73 (2004) (quotingewmanGreen 490 U.S.at832). The Healthcare Provider
Defendants argueand Boston Scientificoncurs—that they (and the claims against them) were
improperly joined with the claims against Boston Scientifiefendants argue that neither prong
of Rule 20(a) is satisfied: that the claims against the Healthcare ProvidedBet® do not arise
out ofthe samétransactionpoccurrence or series of transactions or occurrences” as the claims
against Boston Scientific and that there are not common questions of lawhetiaeen the two
groups of claims. Plaintiff primarily responds to Defendgoiader arguments by arguing that
this Court has no jurisdiction over the case and, therefore, no occasion to consider thiy proprie

of the joinder of the parties and the claims. However, as explained above, the Court sonclude

5 Because the relevant D.C. Superior Court rules are identical to the relevaral Rades of
Civil Proceduresit is immaterial whether the Federal Rules or the Superior Court Rules are
applied to determine whether joinder is profseD.C. Sup. Ct. Riesof Civil Procedure,
Comment to Rule 2('Identical to Federal Rule of Civil Procedure 20 except for deletion of
reference to admiralty process in the 2nd sentence of section (a) ther@ofComment to Rule
21 (“Identical to Federal Rule of CivilrBcedure 21). Thereforethe Court references the
Federal Rules of Civil Procedure, as the parties have @twortbe sake of simplicity.

12



that it is proper—and necessaryto consider the joinder issues in order to determine whether the
Court can exercise jurisdiction over this ca3intiff also responds that both prongs of the Rule
20(a)(2) are satisfied with respect to the claims in the Complaint.

The Court turns to the first prong of the standard under Rule 20(aM2¢ther the relief
asserted against the defendants “with respect to or arising out of the sam&itrans
occurrence, or series of transactions or occurréntesl. R. Civ. P. 20(a)(2)(ARlaintiff claims
that this prong is satisfied because Dr. Hendricks implanted the device progugestdn
Scientific during the surgery he performed on PlainBiffePl.’s Oppn to Defs! Mot. to Sever at
5. Plaintiff further claims thdtthe presence of mesh devicehie body of the Plaintiff is a direct
function of the manufacture and distribution of the device to Defendants Hendricks andMFA fo
use in the surgery germed on Plaintiff. Id. Defendants argue that the claims against the
Healthcare Provider Defendants arise out of different transactions oreums+specifically,
the care and treatment of Plaintiff for urological complaitsan the claims against Boston
Scientific—which arise out oBoston Scientifits research, testing, and disclosure of information
relating to the Advantage system. The Court agrees with the HealBrcatder Defendantst
is immaterial that the claims are linked, in some sense, as Plaintiff claims: if Boston 8cientif
had never manufactured the Advantage system, Dr. Hendricks could never have performed
surgery on Plaintiff that entailed implanting the Advantage sydt#awever, the applicable test
for joinder requires more.HE question is whether Plaintiff seeks relief from the several
defendantsdrising out of the same traattion, occurrence, or series of transactions or
occurrences.The Court concludes that the Complaint does not meet this standard. Count | and
Il are brought against the Healthcare Provider Defendants on the basis ofrtisesev®unding

their treatmenof Plaintiff. Counts Il through IX and Count XI are brought against Boston

13



Scientific on the basis of products liability, including clairegarding alleged defectiveness of
theAdvantage system and claims regarding the failure of Boston Scientifisdlose adverse
information regarding the Advantage System. The only substantive®daimght against one of
the Healthcare Defendants and against Boston Sciestiflount X, involvinga claim for
violation of the D.C. consumer protection statutes against both Dr. Hendricks and Boston
Scientific which alleges that neither defendants informed her fully or provided an alterna
that would allow her to make an informed decision about her medical treatment. Compl. § 142.
The claims against Boston Scientific, which pertain to products liability, daiset@ut of the
same transactions or occurrences as the claims against the Healthcare Pefeinidants,

which relate to medicahalpractice by those defendants treattantiff. The fact that Plaintiff
claims that both the Healthcare Provider Defendants and Boston Scientific shoulddvidkedor
additional information to her regarding the Advantage system does not change thisioonc
Plaintiff' s interactions-or lack therectwith Boston Scientific and with the Healthcare
Provider Defendants are wholly distin€he factual basis for the claims against Boston
Scientific pertains to the research, development, production, and marketing divéngage
system; the factual basis for the claims against the Healthcare Provided®wfepertains to
Plaintiff's treatment by and interaction with her hezdtie providers. Accordingly, the Court
concludes that Complaint does not satisfy the requirements of the first prong &Rail(2)

with respect to the claims against the Healthcare Provider Defendants

® A punitive damages claim, Count XII, is brought against all defendantebatlegations

under the claim only reference Boston Scientlipecifically,although the heading for Count

XII states that it is broughtAGAINST All Defendants;, Plaintiff only “prays for judgment

against Boston Scientific for $6000000.00 (six million dollars) for ruthless and wantondrehavi
to promote the mesh device to implant into Ms. Simitiody” Compl. § 153. Plaintiff does not,
under Count XlI, seek punitive damages from any of the other defendants.

14



Indeed, this conclusion accords with thaseberal other district courtsat have
considered the propriety of joinder in casdgevemedical malpractice claims were joined with
product liability claimsSee, e.gIn re Stryker Rejuvenate & ABG Il Hip Implant Products Liab.
Litig., No. CIV. 13-1811 DWF/FLN, 2013 WL 6511855, at *4 (D. Minn. Dec. 12, 20TR)e
joinder of any malpretice, negligence, or misrepresentation claim against the Hospital
Defendants with the other product liability claims (that are properlytagsagainst the device
manufacturer) is inappropriate because the claims do not both involve common queséans of |
or fact and assert joint, several, or alternative liab#itising out of the same transaction,
occurrence, or series of transactions or occurréicg¢guotingFed.R. Civ. P. 20(a))Hughes v.
Sears, Roebuck & CaNo. CIV.A. 2:09€V-93, 2009 WL 2877424, at *6 (N.D.W. Va. Sept. 3,
2009)(concluding that product liability claims were improperly joined to medical malpeac
claims);Sutton v. Davol, In¢c251 F.R.D. 500, 505 (E.D. Cal. 2008a(n@; In re Guidant Corp.
Implantable DefibrillatorsProducts Liab. Litig.No. CIV 07-1487 DWF/AJB, 2007 WL
2572048, at *2 (D. Minn. Aug. 30, 200@#nedical malpracticelaim improperly joined to
products liability claim because claims did not arise feame transaction or occurrendg@it
see, e.g.Stephens v. Kaiser Found. Health Plan of the Mid-Atl. States,80¢.F. Supp. 2d 375,
383 (D. Md. 2011)concluding that medical malpractice claims arose out of same transaction or
occurrence as products liability claim).

Because the Court concludes that the claims against Boston Scientific doenotuing
the same transaction, occurrence, or series of transactions or occurreneadaasthagainst
the Healthcare Provide Defendants, @aurt concludes that the defendants are improperly

joined in this case, and the Court need not consider DefehdddtBonal argument that there

15



are no common questions of law or fact betwibenclaims against Boston Scientific and the
claims against the Healthcare Provider Defendants

Under Rule 21, the Court magver any party if‘they are not indispensable and if there
would be no prejudice to the partiel re Lorazepam & Clorazepate Antitrust Liti¢31 F.3d
at 542, see alsd~ed. R. Civ. P. 21. Given that there is no basis for permissive joinder of the
claims against the Healthcare Provider Defendantsnadsssarilyrue that the Healthcare
Provider Defendant are not necessary'ifaispensablé,according to the former language of
the rules) parties who must be joined pursuant to Rule 19 in order for this action to proceed.
Indeed, there would be no basis for the Court to conclude that, without the Healthcare Provider
Defendants;the court cannot accord complete relief among existing parked.”’R. Civ. P.
19(a)(1)(A). Nor would th€ourt have any basis to conclude that the Healthcare Provider
Defendantsclaim[] an interest relating to the subject of the action and is so situated that
disposing of the action iftheir] absence may.. (i) as a practical matter impair or impede [their]
ability to protect the interest; ¢if) leave an existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent obligations because of thesihtéed. R.
Civ. P. 19(a)(1)(B)Finally, Plaintiff has not idntified any prejudice to severing and remanding
the claims against the Healthcare Provider Defendants @.@heSuperior Court while the
claims against Boston Scientific are litigated in federal cdine¢refore, pursuant to Rule 21, the
Court severs the dlas against the Healthcare Provider Defendamis remandghose claims
and defendants to th& C. Superior CourtSeeln re Lorazepam & Clorazepate Antitrust Litig.
631 F.3dat542.

Under ‘thefiction that Rule 21 relates blato the date of the complaint [,] the court may

proceed as if the nondiverse pastigere never part of the caskl’ (citation omitted).
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Accordingly, by disregarding the presence of the Healthcare Provider Defendants and their
citizenship, there is complete diversity between Bfaend Boston Scientific, and the Court has
subject matter jurisdiction over the remaining claims and parties inabépursuant to 28

U.S.C. § 1332. Finally,drause the Court concludést ithas subject matter jurisdiction over
this case as a result of the conclusion that the Healthcare Provider Deferet@msisjoined

the Court need nateterminewhether it would exercise its discretion under Rule 21 to sever the
claims, absent misjoinder, merely to preserve jurisdiction against Bostonif$cieBeeln re
Lorazepam & Clorazepate Antitrust Litjgg31 F.3cat 542 (court may drop parties to preserve

jurisdiction and proceed with case if they are not indispensable).

B. Compliancewith the Removal Statutes

While the Court has concluded that it has diveijsitisdiction over the claims against
Boston Scientifiaunder section 133Ry virtue ofthe severance and remand of the claims against
the Healthcare Provider Defendants pursuant to Federal Rule of Civil Procedire Qautt
now consider®laintiff's arguments that Boston Scientific did not properly comply with the
substantive and procedural requirements of the removal statute. However, in lighCaofurts
conclusiomabove that the claims against the Healthcare Provider Defendants werpdarpro

joined to the claims against Boston Scientific, little additional analysis is neadéxg fCourt to

" The Court notethat other district cousthave concluded that there is a basisduering a

party pursuant to Rule 21 in similar circumstancesrasented here, whesevering such a party
would enable a federal court to exercise jurisdiction overdhmaining claim&and partiesalong
with other actions transferred to a single district through the Jaightiict litigationprocessSee
e.g., Sullivan v. Calvert Mem’l HosfNo. CIV. PJM 15-1188, 2015 WL 4614467, at *5 (D. Md.
July 30, 2015) (®veringclaims against healthcare prder defendants under Rule 21 and
exercising jurisdiction over against product manufacturer).
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determine that Boston Scientific has, in fact, complied with the applicableesuprits of the
removal statute.

First, Plaintiff argues that remowaas improper under 28 U.S.C. § 1441 because the
Healthcare Provider Defendants are citizens of the District of Columtiibesrause the forum
defendant rule bars removal in these circumstafiBessuant to section 1441a] civil action
otherwise remoable solely on the basis of the jurisdiction under section 1332(a) of thishle
statutory basis for diversity jurisdiction] may not be removed if any ofdhtgep in interest
properly joinedand served as defendants is a citizen of the State ahshch action is
brought.” 28 U.S.C § 1441(b)(2) (emphasis added). In her motion to remand, Plaintiff argues that
the notice of removal is improper in light of this rule becabseHealthcare Provider
Defendants ar&citizen[s] of the State in which such action is broughthe-District of
Columbia. However, Plaintiff ignores a key element of the statutory providiwat-—i applies
only to “parties in interegproperly joinedandserved as defendantdd. (emphasis added).
Because the Healthcare Provider Defendants angropérly joinedas defendants, as the Court
determinedabove, the forum defendant rule is inapplicable and doeemader the Notice of
Removal improper.

SecondPlaintiff argues that removal was procediyrahproper because the Healthcare
Provider Defendants did not consent to the removal. Pursuant to sectiofi ¥/}4én a civil
action is removed solely under section 1441(a), all defendants who haverdyeerty joined

and served must join in or consent to the removal of the actioh)’2&. §1446(b)(2)(A)

8 The Court notes that the weight of authority is that the forum defendant rule is a
nonjurisdictional ruleSeeLively v. Wild Oats Markets, Ina156 F.3d 933, 940 (9th Cir. 2006)
(agreeing with eight out of nine other Circuit Courts to have considered this issumahdling
thatthe forum defendant rule is nonjurisdictional
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(emphasis addedPnce again Plaintiff ignores a key element of this statutory provisibat it
applies only to Who have beeproperly joinedand served.1d. (emphasis addedRecause the
Healthcare Provider Defendants are not properly joined as defendants, as theQ@budied
above, the Court findhat theconsent requirement is inapplicable and does not render the
Notice ofRemoval imprope?.

In sum, in light of the Cour$’'conclusion that the Healthcare Provider Defendants were
not properly joined to this action, the Notice of Removal was substantively and procedural
proper. Having rejectelaintiff s argumentthatthe chims against all of the defendants in this
case must be remandtthe D.C. Superior Court, this Court concludes that it has jurisdiction

over the claims against Boston Scientific.

° This interpretation of the consent requirement accords with the conclusions of othetheaturt
have addressed the scope of the requirerBeatlernigan v. Ashland Oil Inc989 F.2d 812, 815

(5th Cir. 1993)"In cases involving alleged improper or fraudulent joinder of parties, however,
application of this requirement to improperly or fraudulently joined parties would be
nonsensical, as removal in those cases is based on the contention that no other proper defendant
exists”); Emrich v. Touche Ross & C&46 F.2d 1190, 1193 n.1 (9th Cir. 1988)prdinarily,

under 28 U.S.C. § 1446(a), all defendants in a state action must join in the petition for removal,
except for nominal, unknown or fraudulently joined parties. ... This general rule applies,
however, only to defendants properly joined and served in the drifoitations omitted)Some
courts that addressed the scope of the consent requirement have describeghtios @x¢erms

of fraudulentlyjoined parties and have not discussed its applicabilitpmpooperlyjoined

parties.See, e.gPolyplastics, Inc. v. Transconex, In€13 F.2d 875, 877 (1st Cir. 19§3A

party fraudulently joined to defeat removal need not join in a removal petition, asdeigatded

in determining diversity of citizenshiy;, Balazik v. Cnty. of Dauphjd4 F.3d 209213 (3d Cir.

1995). However, thparties have identified no caseand the Court is aware of no cases—

where courts have explicitly determined that there is no exception to the catgergment for
improper joinder. In accordance with the authority from jurisdictions edtaimisin exception

for improperly joined parties, the Court concludlest the explicit language oéstion 1446 does

not require consent from improperly joined parties.
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C. Remaining Issues

The Healthcare Provider Defendants argue that the Court should consider th@irtonot
dismiss prior to their motion to sever and remdree Court disagrees. The HealthcBrevider
Defendantsproposed sequencing would ri@proper because the Court concluded above that it
is necessary to resolve the motion to sever and remand in order to determine wheertthe
has jurisdiction over this cagethe first stance. Therefore, t@®urt only considered the
Healthcare Providers Defenddrasgumentsn favor of dismissal in the conteat the parties
fraudulent joinder arguments. Having concluded that there is no fraudulent joinder esthis c
and having concluded that it was necessary to sever the claims against the Healhtiee P
Defendantand remand them to the D.C. Superior Court in order to exercise jurisdiction over
any claims in this cas& would be advisable to hold in abeyance esrdandthe Healthcare
Provider Defendantshotion to dismiss as to the merits of this c&s&ccordingly, the Court
holds in abeyance and remaikds Healthcare Provider Defenddntsotion to dismiss.

Finally, the Court addresses Boston Scientific’s [12] Motion to Stay aleBdnegs
Pending Transfer to MDL No. 2326, which seeks a stay in this action pending a decision by the
Judicial Panel on Multistrict Litigation (“JPML” or “Pand”) regarding the request to transfer
this action to the Southern District of Westgihia as part of MDL No. 2326, captionbdre
Boston Scientific Corp. Pelvic Repair System Products Liability Litigab@onAugust 4, 2015,
the Panel issued a ConditedTransfer Order 148 CTO-149”"), which would transfer this

action to the Southern District of West Virginia. However, the Conditional fena@sderwith

19 The Court notes, as it explained above, that although the Healthcare Provider Defendant
frametheir only argumenapplicable to all claims against thexs gjurisdictional argument, the
Court is not persuaded that those arguments are properly considered jurisdidih@nadhean
meritsrelated.
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respect to this actiomas remainedtayedsince it was issued because the Healthcare Provider
Defendantdiled a Notice of Opposition and moved to vacate the Conditional Transfer ®rder.
Boston Scientific has oppos#te Healthcare Provider Defenddntstion to vacateAs of this
date, the Motion t&acate remainpending before the Panel, and the Panel has scheduled
hearing on thamotionfor December 3, 2015.

After Boston Scientific filedhe Motion to Stay, this Court issued an order with respect
the various motions that were pendinghis caseThe Court determined that it would not stay
the briefing of the several motions that had been filed—the motions that the Courtgesolve
today—but did not at that time resolve the Motion to Skg/Boston Scientific hapointed out,
neither the Healthcare Provider Defendants nor Plaintiff has filed an oppositi@Ntion to
Stay everthough Plaintiff previously indicated her opposition and the Healthcare Provider
Defendants indicate that they opposed the Motion insofar as it would affect thesCourt’
consideration of the motions they fil&sleeBoston Scientifits Oppn to Mot. to Remandt 3
n.1l. Nonetheless, given the Healthcare Provider Defendants’ motion to vacate the@aindit
Transfer Order that remains pending before the Panel, and given the jurististoaa that are
presated in this case, the Court concluded that would not be in the interest of judicial efficienc
to stay these proceedingsgor to the resolution of the other motions pending before the Court.
However, having resolved those motions as explained abseeering and remanding the
claims against the Healthcare Provider Defendants such that thisc@owrtercisgurisdiction

over the claims against Boston Scientiithe Court concludes that a stay would now be proper.

11 Plaintiff initially filed a Notice of Opposition tde Conditional Transfer Order, but because
that Notice was filed one day late, it was withdrawn.
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Plaintiff does not dispute that there are thousands of cases pending agamst Bost
Scientific through MDL 2326 that present similar claims to Plaistiffaims Having resolved
the jurisdictional issues in this case, the Court concludes that it would be best to pastpone
consideration of the claims against Boston Sciertiitcluding allowing a period of discovery
to commence-until the Paneék resolves the btion to \acatethat is now pending. Not only are
the questions regarding discovery in this case likely to be integrally liokbdse issues
considered by Judge Joseph R. Goodwin with respect to cases pending before him through MDL
No. 2326, but the Court expects that it is likely that the Panel will promptly reb@\cpiestions
regarding the Quditional Transfer Order in light of this Court’s resolution of the issues in this
case . Specifically, given that the only Motion to Vacate pending before the Pahel ané filed
by the Healthcare Provider Defendants, once the claims against thermaneled they would
appear not to have any ground to object to a conditional transfer. Indeed, in their Motigerto Se
and Remand, the Healthcare Provider Defendants inditagafter the resolution of the
motions pending before this Court, thieahsfe of the claims against Boston Scientific to the
pending multieistrict litigation, is the course of action most likely $ecure the just, speedy,
and inexpensive determinatiohevery action and proceedihg.Mot. to Sever at 10. The Court
expects thi after thisresolution of the pending motions, that the claims against Boston
Scientific will be transferredwvith any remaining objectionsgiven that Plaintiff did not file a
timely objection to the Motion to Vacate before the Panel—to the SoutherrcDo$\West
Virginia. Accordingly, the Court will stay this action pending the resolutiath@issues

regarding the Conditional Transfer Order by the Panel on Migitiict Litigation
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V. CONCLUSION

For the foregoing reasons, the Cad@LDS IN ABEYANCE and REMANDSthe
Healthcare Provider Defendai®&] Motion to Dismisgo allow the Superior Court to decide
thatmotion; GRANTSthe Health Care Provider Defendatd] Motion to Sever Claims
Against Them and Remand Said Claims to D.C. Superior GmatDENIESPlaintiff’s [16]
Motion to Remand the Case Back to the Superior Court of the District of Colufhiei& ourt
SEVERS thalefendants andaims against the Healthcare Provider Defendamis
REMANDS thosealefendantsand claims back to the Superior Court. Having done so, the Court
GRANTSBoston Scientifits [12] Motion to Stay All Proceedings Pending Transfer to MDL No.
2326 and STAYS this action until further order of the Court.

An appropriate Order accompanies this Memorandum Opinion.

Dated:October 22, 2015
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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