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OGOQTCPFWO QRKPKQP

Rnckpvkhh Dcppwo. Kpe0 jcu dtqwijv vjku cevkqp cickpuv fghgpfcpvu. ugxgp ewttgpv qt hqtogt

gornq{ggu qh vjg Hgfgtcn Dwtgcw qh Rtkuqpu *ÐDQRÑ+. cnngikpi vjcv Ð]f_ghgpfcpvu jcxg gpicigf kp

c rcvvgtp qh eqpfwev qxgt vjg rcuv ugxgtcn {gctu vjcv jcu jcf vjg ghhgev qh fgdcttkpi Dcppwo htqo

tgegkxkpi cp{ pgy eqpvtcevu htqo vjg DQR. DcppwoÓu uqng ewuvqogt0Ñ Co0 Eqorn0 ]Fmv0 % 59_

̨̨ 4. ;Î370 Rnckpvkhh rtgfkecvgu kvu enckou qp vjku cnngigf Ðfg hcevq fgdctogpvÑ cpf kpvgthgtgpeg

ykvj eqpvtcevwcn tgncvkqpu. cpf kv uggmu c fgenctcvqt{ lwfiogpv. kplwpevkxg tgnkgh. cpf oqpgvct{

fcocigu kp gzeguu qh vgp oknnkqp fqnnctu0 Id. ̨̨ 388Î:9. 3:;Î;70 Qp dgjcnh qh vjg kpfkxkfwcnn{

pcogf fghgpfcpvu. vjg Wpkvgf Uvcvgu oqxgf vq fkuokuu vjg cogpfgf eqornckpv rwtuwcpv vq Hgfgtcn

Twngu qh Ekxkn Rtqegfwtg 34*d+*3+ cpf 34*d+*8+0 Fgh0Óu Oqv0 vq Fkuokuu Co0 Eqorn0 ]Fmv0 % 5:_

*ÐFgh0Óu Oqv0Ñ+0 Kv ctiwgu vjcv vjg qpn{ rtqrgt fghgpfcpv kp vjku cevkqp ku vjg Wpkvgf Uvcvgu. vjcv

vjg iqxgtpogpv jcu pqv yckxgf kvu uqxgtgkip koowpkv{ kp vjku kpuvcpeg. vjcv rnckpvkhh jcu hckngf vq

gzjcwuv kvu cfokpkuvtcvkxg tgogfkgu. cpf vjcv rnckpvkhh jcu hckngf vq uvcvg c rncwukdng encko hqt tgnkgh

kp cp{ gxgpv0 Ogo0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 5:/3_ *ÐFgh0Óu Ogo0Ñ+ cv 4Î50

Vjg fghgpfcpvu ctg eqttgev vjcv vjg qpn{ rtqrgt fghgpfcpv kp vjku cevkqp ku vjg Wpkvgf Uvcvgu.

cpf uq vjg iqxgtpogpv yknn dg uwduvkvwvgf cu vjg uqng fghgpfcpv rwtuwcpv vq vjg Yguvhcnn Cev0 4:
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W0U0E0 ¸ 489;0 Vjg Eqwtv cnuq hkpfu vjcv kv ncemu uwdlgev ocvvgt lwtkufkevkqp qxgt rnckpvkhhÓu vqtv

enckou dgecwug vjg iqxgtpogpv jcu pqv yckxgf kvu uqxgtgkip koowpkv{. rnckpvkhhÓu vqtv enckou ctg

dcttgf wpfgt vjg HVEC. cpf rnckpvkhh jcu pqv gzjcwuvgf kvu cfokpkuvtcvkxg tgogfkgu0 Hwtvjgt. vq

vjg gzvgpv rnckpvkhh cvvgorvu vq tckug c encko wpfgt vjg Fwg Rtqeguu Encwug qh vjg Hkhvj Cogpfogpv.

kv jcu hckngf vq cnngig uwhhkekgpv hcevu vq uvcvg c encko0 Vjgtghqtg. hqt vjg tgcuqpu ugv hqtvj kp oqtg

fgvckn dgnqy. vjg Eqwtv yknn itcpv fghgpfcpvuÓ oqvkqp cpf fkuokuu vjku ecug kp kvu gpvktgv{0

DCEMITQWPF

Rnckpvkhh ku c Mgpvwem{ eqtrqtcvkqp ykvj kvu rtkpekrcn rnceg qh dwukpguu kp Qfguuc. Hnqtkfc0

Co0 Eqorn0 ̨ :0 Vjg ugxgp kpfkxkfwcn fghgpfcpvu ctg Ejctngu G0 Ucowgnu. Lt0. vjg Fktgevqt qh vjg

DQR= Ecvjgtkpg Ueqvv. Ejkgh qh vjg DQR Pcvkqpcn Ceswkukvkqpu cpf U{uvgou Ugevkqp= Vkoqvj{ T0

Dctpgvv. c DQR Tgukfgpvkcn Tggpvt{ Ocpcigt= Ejgt{n Fgppkpiu. c Eqoowpkv{ Eqttgevkqpu

Cfokpkuvtcvqt hqt DQR= Nqnc Ngg/Dtqyp. c DQR Eqpvtcevkpi Qhhkegt= Quqtkc Vquvqp. c hqtogt

Eqpvtcev Qxgtukijv Urgekcnkuv hqt DQR= cpf Cpftgc Lqjpuqp. c hqtogt Eqoowpkv{ Eqttgevkqpu

Tgikqpcn Eqqtfkpcvqt hqt DQR0 Id. ̨̨ ;Î370

Rnckpvkhh qrgtcvgu Tgukfgpvkcn Tggpvt{ Egpvgtu *ÐTTEuÑ+ hqt hgfgtcn qhhgpfgtu vjtqwijqwv

vjg Wpkvgf Uvcvgu rwtuwcpv vq eqpvtcevu ykvj vjg DQR0 Co0 Eqorn0 ̨ :0 Cnvjqwij rnckpvkhh cnngigu

vjcv kv ewttgpvn{ qrgtcvgu ukz TTEu. kv enckou vjcv Ðcv qpg rqkpv ]kv_ jcf cu ocp{ cu ugxgpvggp

fkhhgtgpv TTEuÑ cpf vjcv vjku ycu Ðrtkqt vq vjg ]f_ghgpfcpvuÓ cvvgorvu vq gnkokpcvg Dcppwo htqo

DQR eqpvtcevkpi.” Id. Rnckpvkhh uvcvgu vjcv kv ycu wpfgt eqpvtcev ykvj DQR hqt gngxgp TTEu cu

tgegpvn{ cu 422; dwv vjcv kvu dkfu hqt pgy TTE eqpvtcevu ukpeg 422; jcxg dggp wpuweeguuhwn0

Id. ̨̨ 45Î480 Rnckpvkhh eqpegfgu. jqygxgt. vjcv fwtkpi vjg ucog vkog rgtkqf. vjg DQR jcu gzgtekugf

qrvkqpu cpf gzvgpfgf uqog qh kvu gzkuvkpi eqpvtcevu ykvj rnckpvkhh0 Id. ̨̨ 47. 5:0
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RnckpvkhhÓu cnngicvkqpu kp vjg eqornckpv ctg nqpi cpf fgvckngf. dwv guugpvkcnn{. kv ockpvckpu

vjcv vjg kpfkxkfwcn fghgpfcpvu Ðicxg Dcppwo c xgt{ fkhhkewnv vkogÑ kp vjg eqpvtcev uqnkekvcvkqp

rtqeguu. gpicigf kp c Ðuejgog 0 0 0 vq rwv Dcppwo qwv qh dwukpguu cpf gpuwtg vjcv kv fqgu pqv tgegkxg

cp{ pgy iqxgtpogpv eqpvtcevu.Ñ Ðvtgcv]gf_ Dcppwo fkhhgtgpvn{ vjcp qvjgt eqpvtcevqtu.Ñ cpf

eqpurktgf vq fgrtkxg Dcppwo qh eqpvtcevu yjgp qvjgt eqorgvkvqtu ygtg kpxqnxgf kp vjg dkffkpi

rtqeguu0 Co0 Eqorn0 ̨̨ 54. 57. 5;. 650

Hqt gzcorng. rnckpvkhh enckou vjg DQR ÐtckfgfÑ Dcppwo Rnceg qh Vwrgnq. qpg qh rnckpvkhhÓu

TTEu. Ðfwtkpi vjg dkffkpi gxcnwcvkqp rgtkqf hqt vjg hqnnqy/wr eqpvtcevÑ qp vjcv egpvgt. cpf cu c

tguwnv. ÐDcppwoÓu ewttgpv eqpvtcev hkngu ygtg eqphkuecvgf d{ vjg DQRÑ cpf Ðvjg hceknkv{ ycu

fcocigf0Ñ Co0 Eqorn0 ̨̨ 94. 97Î980 Hwtvjgt. Rnckpvkhh enckou vjcv kv ycu hqtegf d{ fghgpfcpvu vq

uwurgpf qt kortqrgtn{ vgtokpcvg kvu gornq{ggu cv xctkqwu TTEu cpf vjcv vjg uwdugswgpv eqpvtcevu

hqt vjqug TTEu ygtg cyctfgf vq rnckpvkhhÓu eqorgvkvqt0 Id. ̨̨ :5. :7. ;5. 325. 32;*g+0 Rnckpvkhh

cnuq cuugtvu vjcv fghgpfcpvu Ðyqwnf kuuwg wpkncvgtcn oqfkhkecvkqpu ]vq kvu eqpvtcevu_. vjgtgd{

kpetgcukpi vjg coqwpv qh ycigu vjcv Dcppwo ycu tgswktgf vq rc{ kvu gornq{gguÑ cpf vjcv vjg DQR

Ðtghwug]f_ vq vkogn{ tgkodwtug DcppwoÑ hqt vjgug gzrgpugu0 Id0 ̨̨ 344. 346

Rnckpvkhh kpkvkcvgf vjku cevkqp qp Lwn{ 53. 4237. Eqorn0 ]Fmv0 % 3_. cpf kv hkngf kvu cogpfgf

eqornckpv qp Octej ;. 42380 Co0 Eqorn0 Kp Eqwpv K. rnckpvkhh cnngigu vjcv fghgpfcpvu uwdlgevgf

kv vq c Ðfg hcevq fgdctogpvÑ d{ Ðgpici]kpi_ kp c ecorckip vq ucdqvcig ]rnckpvkhhÓu_ qrgtcvkqpu.

jcto kvu cdknkv{ vq cev cu c eqpvtcevqt. fghcog kvu eqpvtcev rgthqtocpeg jkuvqt{. cpf fcocig ]kvu_

cdknkv{ vq qdvckp pgy dwukpguu0Ñ Id. ̨̨ 392. 3970 Rnckpvkhh kpukuvu vjcv yjcv kv ejctcevgtk¦gu cu c

fgdctogpv Ðkornkecvg]u_ vjg fwg rtqeguu encwug qh vjg 7vj Cogpfogpv vq vjg Wpkvgf Uvcvgu

Eqpuvkvwvkqp. cpf tgswktgu. cv okpkowo. rtqrgt pqvkeg vq Dcppwo qh vjg ejctigu qp yjkej vjg

fgdctogpv ku dcugf. cpf vjcv Dcppwo dg chhqtfgf cp qrrqtvwpkv{ vq tghwvg vjqug ejctigu0Ñ
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Id. ̨ 3990 Kp Eqwpv KK. rnckpvkhh dtkpiu c encko hqt Ðkpvgthgtgpeg ykvj eqpvtcevwcn tgncvkqpu.

rtqurgevkxg eqpvtcevwcn tgncvkqpu. cpf rtqurgevkxg cfxcpvcigqwu geqpqoke tgncvkqpujkr.Ñ enckokpi

vjcv fghgpfcpvu Ðjcxg wugf cpf okuwugf vjgkt rqukvkqpu cpf cwvjqtkv{ cu gornq{ggu qh vjg DQR vq

kpvgthgtg ykvj cpf fkutwrv vjg gzkuvkpi cpf rtqurgevkxg dwukpguu tgncvkqpujkru qh Rnckpvkhh Dcppwo.

Kpe0 vq vjg rqkpv qh fguvtq{kpi vjqug tgncvkqpujkru cpf gnkokpcvkpi Rnckpvkhh Dcppwo. Kpe0 cu c

eqpvtcevqt0Ñ Id. ̨ 3;20 Ceeqtfkpi vq rnckpvkhh. fghgpfcpvu ecttkgf qwv vjku cvvcem kp c pwodgt qh

yc{u. kpenwfkpi d{ ocmkpi hcnug cpf fghcocvqt{ uvcvgogpvu cdqwv Dcppwo. rwtuwkpi wpycttcpvgf

kpxguvkicvkqpu kpvq cnngigf ytqpifqkpi d{ vjg eqpvtcevqt. cpf hqtekpi vjg eqorcp{ vq hktg

rctvkewnct gornq{ggu0 Id. ̨ 3;2*c+Î*h+0

Qp Crtkn 43. 4238. fghgpfcpvu oqxgf vq fkuokuu vjku ecug kp kvu gpvktgv{. Fgh0Óu Oqv0. cpf

rnckpvkhh hkngf kvu qrrqukvkqp vq vjcv oqvkqp qp Lwpg 32. 42380 Rn0Óu Ogo0 kp Qrr0 vq Fgh0Óu Oqv0

]Fmv0 % 62_ *ÐRn0Óu Qrr0Ñ+0 Fghgpfcpvu hkngf c tgrn{ qp Lwn{ 44. 42380 Tgrn{ kp Uwrr0 qh Fgh0Óu

Oqv0 ]Fmv0 % 64_ *ÐFgh0Óu Tgrn{Ñ+0

UVCPFCTF QH TGXKGY

Kp gxcnwcvkpi c oqvkqp vq fkuokuu wpfgt gkvjgt Twng 34*d+*3+ qt 34*d+*8+. vjg Eqwtv owuv

Ðvtgcv vjg eqornckpvÓu hcevwcn cnngicvkqpu cu vtwg 0 0 0 cpf owuv itcpv rnckpvkhh Òvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0ÓÑ Sparrow v. United Air Lines, Inc.. 438

H05f 3333. 3335 *F0E0 Ekt0 4222+ *kpvgtpcn ekvcvkqpu qokvvgf+. swqvkpi Schuler v. United States.

839 H04f 827. 82: *F0E0 Ekt0 3;9;+= see alsoAm. Nat’l Ins. Co. v. FDIC. 864 H05f 3359. 335;

*F0E0 Ekt0 4233+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg rnckpvkhh kh vjqug

kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv ceegrv rnckpvkhhÓu

ngicn eqpenwukqpu0 Browning v. Clinton. 4;4 H05f 457. 464 *F0E0 Ekt0 4224+0
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Uwdlgev Ocvvgt Lwtkufkevkqp

Wpfgt Twng 34*d+*3+. vjg rnckpvkhh dgctu vjg dwtfgp qh guvcdnkujkpi lwtkufkevkqp d{ c

rtgrqpfgtcpeg qh vjg gxkfgpeg0 See Lujan v. Defs. of Wildlife. 726 W0U0 777. 783 *3;;4+= Shekoyan

v. Sibley Int’l Corp.. 439 H0 Uwrr0 4f 7;. 85 *F0F0E0 4224+0 Hgfgtcn eqwtvu ctg eqwtvu qh nkokvgf

lwtkufkevkqp cpf vjg ncy rtguwogu vjcv Ðc ecwug nkgu qwvukfg vjku nkokvgf lwtkufkevkqp0Ñ Kokkonen v. 

Guardian Life Ins. Co. of Am.. 733 W0U0 597. 599 *3;;6+= see also Gen. Motors Corp. v. EPA. 585

H05f 664. 66: *F0E0 Ekt0 4226+ *ÐCu c eqwtv qh nkokvgf lwtkufkevkqp. yg dgikp. cpf gpf. ykvj cp

gzcokpcvkqp qh qwt lwtkufkevkqp0Ñ+0 Ð]D_gecwug uwdlgev/ocvvgt lwtkufkevkqp ku Òcp Ctv]keng_ KKK cu

ygnn cu c uvcvwvqt{ tgswktgogpv 0 0 0 pq cevkqp qh vjg rctvkgu ecp eqphgt uwdlgev/ocvvgt lwtkufkevkqp

wrqp c hgfgtcn eqwtv0ÓÑ Akinseye v. District of Columbia. 55; H05f ;92. ;93 *F0E0 Ekt0 4225+.

swqvkpi Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guinee. 678 W0U0 8;6. 924 *3;:4+0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu hqt ncem qh lwtkufkevkqp. wpnkmg yjgp fgekfkpi c

oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg eqwtv Ðku pqv nkokvgf vq vjg cnngicvkqpu qh vjg eqornckpv0Ñ

Hohri v. United States. 9:4 H04f 449. 463 *F0E0 Ekt0 3;:8+. vacated on other grounds. 6:4 W0U0

86 *3;:9+0 Tcvjgt. Ðc eqwtv oc{ eqpukfgt uwej ocvgtkcnu qwvukfg vjg rngcfkpiu cu kv fggou

crrtqrtkcvg vq tguqnxg vjg swguvkqp ]qh_ yjgvjgt kv jcu lwtkufkevkqp vq jgct vjg ecug0Ñ Scolaro v. 

D.C. Bd. of Elections & Ethics. 326 H0 Uwrr0 4f 3:. 44 *F0F0E0 4222+. ekvkpi Herbert v. Nat’l 

Acad. of Scis.. ;96 H04f 3;4. 3;9 *F0E0 Ekt0 3;;4+= see also Jerome Stevens Pharm.. Inc. v. FDA.

624 H05f 346;. 3475 *F0E0 Ekt0 4227+0

Hcknwtg vq Uvcvg c Encko

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq Òuvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0ÓÑ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+. swqvkpi Bell Atl. Corp. v. Twombly. 772 W0U0 766. 792 *4229+0 C encko
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ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg tgcuqpcdng

kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id. cv 89:. ekvkpi Twombly. 772

W0U0 cv 7780 ÐVjg rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó dwv kv cumu hqt

oqtg vjcp c ujggt rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id.. swqvkpi Twombly. 772

W0U0 cv 7780 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu cpf eqpenwukqpuÑ qt c Ðhqtowncke tgekvcvkqp

qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id.. swqvkpi Twombly. 772 W0U0 cv 777. cpf Ð]v_jtgcfdctg

tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf d{ ogtg eqpenwuqt{ uvcvgogpvu. fq pqv

uwhhkeg0Ñ Id.. ekvkpi Twombly. 772 W0U0 cv 7770

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg Eqwtv ku dqwpf vq eqpuvtwg

c eqornckpv nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf kv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id.= see also Browning. 4;4 H05f cv 4640 Kp twnkpi wrqp c

oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{ eqpukfgt qpn{ Ðvjg hcevu cnngigf

kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf d{ tghgtgpeg kp vjg eqornckpv.

cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ Gustave-Schmidt v. Chao. 448 H0

Uwrr0 4f 3;3. 3;8 *F0F0E0 4224+. ekvkpi EEOC v. St. Francis Xavier Parochial Sch.. 339 H05f

843. 846Î47 *F0E0 Ekt0 3;;9+0

CPCN[UKU

K0 Vjg Wpkvgf Uvcvgu yknn dg uwduvkvwvgf cu vjg fghgpfcpv rwtuwcpv vq vjg Yguvhcnn Cev0

Vjg Hgfgtcn Gornq{ggu Nkcdknkv{ Tghqto cpf Vqtv Eqorgpucvkqp Cev qh 3;::. 4: W0U0E0

¸ 489;. eqooqpn{ tghgttgf vq cu vjg Yguvhcnn Cev. Ðceeqtfu hgfgtcn gornq{ggu cduqnwvg koowpkv{
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htqo eqooqp/ncy vqtv enckou ctkukpi qwv qh cevu vjg{ wpfgtvcmg kp vjg eqwtug qh vjgkt qhhkekcn

fwvkgu0Ñ Osborn v. Haley. 76; W0U0 447. 44; *4229+0 Vjg koowpkv{ ku vtkiigtgf kh vjg Cvvqtpg{

Igpgtcn qt jku fgngicvg egtvkhkgu vjcv Ðvjg fghgpfcpv gornq{gg ycu cevkpi ykvjkp vjg ueqrg qh jku

qhhkeg qt gornq{ogpv cv vjg vkog qh vjg kpekfgpv qwv qh yjkej vjg encko ctqug0Ñ Jacobs v. Vrobel.

946 H05f 439. 43;Î42 *F0E0 Ekt0 4235+. swqvkpi 4: W0U0E0 ¸ 489;*f+*3+0 ÐWrqp egtvkhkecvkqp. vjg

gornq{gg ku fkuokuugf htqo vjg cevkqp. ]cpf_ vjg Wpkvgf Uvcvgu ku uwduvkvwvgf cu vjg fghgpfcpv0Ñ Id.

cv 442. ekvkpi 4: W0U0E0 ¸ 489;*f+*3+Î*4+0 Vjg Uwrtgog Eqwtv jcu ocfg engct vjcv Ð]k_oowpkv{/

tgncvgf kuuwgu 0 0 0 ujqwnf dg fgekfgf cv vjg gctnkguv qrrqtvwpkv{0Ñ Osborn. 76; W0U0 cv 4750

Dwv c fkuvtkev eqwtv ujqwnf pqv vtgcv c Yguvhcnn Cev egtvkhkecvkqp cu wpkorgcejcdng. cpf c

Ðrnckpvkhh oc{ eqpvguv vjg Cvvqtpg{ IgpgtcnÓu ueqrg/qh/gornq{ogpv egtvkhkecvkqp0Ñ Wuterich v. 

Murtha. 784 H05f 597. 5:3 *F0E0 Ekt0 422;+. ekvkpi Gutierrez de Martinez v. Lamagno. 737 W0U0

639. 642 *3;;7+0 Kh c rnckpvkhh oqwpvu vjcv ejcnngpig. Ðvjg egtvkhkecvkqp Òeqpuvkvwvg]u_ prima facie

gxkfgpeg vjcv vjg gornq{gg ycu cevkpi ykvjkp vjg ueqrg qh jku gornq{ogpv.ÓÑ id.. swqvkpi Council

on Am. Islamic Relations v. Ballenger. 666 H05f 87;. 884 *F0E0 Ekt0 4228+ *rgt ewtkco+. cpf vjg

rnckpvkhh owuv tgdwv vjcv rtguworvkqp d{ cnngikpi Ðuwhhkekgpv hcevu vjcv. vcmgp cu vtwg. yqwnf

guvcdnkuj vjcv vjg fghgpfcpv]Óu_ cevkqpu gzeggfgf vjg ueqrg qh ]jku_ gornq{ogpv0Ñ Id. *cnvgtcvkqpu

kp qtkikpcn+. swqvkpi Stokes v. Cross. 549 H05f 3432. 3437 *F0E0 Ekt0 4225+0 Vjg eqwtv ujqwnf

cfjgtg vq vjg vgcejkpiu qh Iqbal cpf Twomblykp fgvgtokpkpi yjgvjgt vjg rnckpvkhh jcu ogv jku qt

jgt dwtfgp vq tgdwv vjg rtguworvkqp0 Jacobs. 946 H05f cv 4430 Qpn{ kh vjg rnckpvkhh ucvkuhkgu vjcv

dwtfgp yknn jg qt ujg. Ðkh pgeguuct{. cvvckp Ònkokvgf fkueqxgt{Ó vq tguqnxg cp{ hcevwcn fkurwvgu qxgt

lwtkufkevkqp0Ñ Id. cv 442Î43. swqvkpi Wuterich. 784 H05f cv 5:30

Jgtg. fghgpfcpvu jcxg hkngf cYguvhcnn Cev egtvkhkecvkqp htqo vjg Ejkgh qh vjg Ekxkn Fkxkukqp

qh vjg Qhhkeg qh vjg Wpkvgf Uvcvgu Cvvqtpg{ hqt vjg Fkuvtkev qh Eqnwodkc. yjkej cxgtu vjcv gcej qh



:

vjg kpfkxkfwcn DQR fghgpfcpvu Ðycu cp gornq{gg qh vjg Wpkvgf Uvcvgu cv vjg vkog qh vjg cnngigf

kpekfgpvu qwv qh yjkej rnckpvkhhÓu enckou ctqug. ]cpf_ vjgkt cevu qt qokuukqpu. kh cp{. kp tgurgev qh

vjqug cnngigf kpekfgpvu ygtg vcmgp qt qokvvgf ykvjkp vjg ueqrg qh vjgkt gornq{ogpv cu gornq{ggu

qh vjg Wpkvgf Uvcvgu0Ñ Egtvkhkecvkqp. Gz0 C vq Fgh0Óu Oqv0 ]Fmv0 % 5:/4_0 Dcugf qp vjcv egtvkhkecvkqp.

fghgpfcpvu jcxg oqxgf vq uwduvkvwvg vjg Wpkvgf Uvcvgu cu vjg qpn{ rtqrgt fghgpfcpv kp vjku ocvvgt0

Fgh0Óu Ogo0 cv :Î440

Rnckpvkhh ejcnngpigu vjg egtvkhkecvkqp d{ kpukuvkpi vjcv kv Ðjcu cnngigf uwhhkekgpv hcevu. cv c

okpkowo. vq tckug c fkurwvgf kuuwg cu vq yjgvjgt vjg kpfkxkfwcn ]f_ghgpfcpvu jcxg cevgf dg{qpf

vjg ueqrg qh vjgkt gornq{ogpv.Ñ cpf uq kv ockpvckpu vjcv kv Ðku gpvkvngf vq lwtkufkevkqpcn fkueqxgt{

cu vq vjg ueqrg qh gornq{ogpv qh gcej qh vjg kpfkxkfwcn ]f_ghgpfcpvu0Ñ Rn0Óu Qrr0 cv 37Î380 Vjg

Eqwtv fkucitggu0 Rnckpvkhh jcu hckngf vq tgdwv vjg rtguworvkqp etgcvgf d{ vjg egtvkhkecvkqp vjcv vjg

fghgpfcpvu ygtg cevkpi ykvjkp vjg ueqrg qh vjgkt gornq{ogpv dgecwug kv jcu cnngigf pq hcevu vq

uwrrqtv uwej c eqpenwukqp0 Vjgtghqtg. rnckpvkhh ku pqv gpvkvngf vq fkueqxgt{ qp vjku kuuwg0

ÐKp fgvgtokpkpi yjgvjgt cp gornq{gg cevgf ykvjkp vjg ueqrg qh jku gornq{ogpv. ]c eqwtv

owuv_ eqpukfgt vjg uwduvcpvkxg ncy qh vjg lwtkufkevkqp yjgtg vjg gornq{ogpv tgncvkqpujkr gzkuvu Î

jgtg. vjg ncy qh vjg Fkuvtkev qh Eqnwodkc0Ñ Jacobs. 946 H05f cv 443. ekvkpiMajano v. United States.

68; H05f 35:. 363 *F0E0 Ekt0 4228+0 Eqwtvu kp vjku Ektewkv cpcn{¦g vjku kuuwg d{ eqpukfgtkpi

yjgvjgt vjg gornq{ggÓu eqpfwev Ð*c+ ]_ ku qh vjg mkpf jg ku gornq{gf vq rgthqto= *d+ ]_ qeewtu

uwduvcpvkcnn{ ykvjkp vjg cwvjqtk¦gf vkog cpf urceg nkokvu= ]cpf_ *e+ ]_ ku cevwcvgf. cv ngcuv kp rctv.

d{ c rwtrqug vq ugtxg vjg ocuvgt0Ñ Id.. ekvkpi Tguvcvgogpv *Ugeqpf+ qh Cigpe{ ¸ 44:0 ÐVjg vguv ku

ÒqdlgevkxgÓ cpf ku Òdcugf qp cnn vjg hcevu cpf ektewouvcpegu.ÓÑ id.. swqvkpi Weinberg v. Johnson.

73: C04f ;:7. ;;3 *F0E0 3;:8+. cpf kv jcu dggp Ðdtqcfn{ kpvgtrtgvgf0Ñ Id. Ceeqtfkpin{. wpfgt

Fkuvtkev qh Eqnwodkc ncy. Ð]v_jg ueqrg/qh/gornq{ogpv vguv qhvgp ku cmkp vq cumkpi yjgvjgt vjg



;

fghgpfcpv ogtgn{ ycu qp fwv{ qt qp vjg lqd yjgp eqookvvkpi vjg cnngigf vqtv0Ñ Id.. swqvkpi

Harbury v. Hayden. 744 H05f 635. 644 p06 *F0E0 Ekt0 422:+0

Jgtg. vjg egtvkhkecvkqp kvugnh eqpuvkvwvgu prima facie gxkfgpeg vjcv vjg kpfkxkfwcn DQR

fghgpfcpvu ygtg Ðqp fwv{ qt qp vjg lqdÑ yjgp gpicikpi kp vjg cnngigf okueqpfwev03 See id.

Vq tgdwv vjg rtguworvkqp. rnckpvkhh cuugtvu vjcv fghgpfcpvu ygtg pqv cevkpi ykvjkp vjg ueqrg qh vjgkt

gornq{ogpv dgecwug vjg{ cevgf ykvj ocnkeg vqyctf rnckpvkhh Î kv cnngigu vjcv vjg{ gpicigf kp c

Ðeqpegtvgf ghhqtv 0 0 0 vq uvtkr Dcppwo qh eqpvtcevuÑ cpf cyctf vjgo vq c eqorgvkvqt. ytqpihwnn{

kpxguvkicvgf kvu gornq{ggu. cpf gpicigf kp Ðpwogtqwu gzcorngu qh ucdqvcig0Ñ Rn0Óu Qrr0 cv 390

ÐYjkng vjg DQR oc{ cnngig vjcv vjgug ghhqtvu ctg kpekfgpvcn qt tgncvgf vq vjgkt gornq{ogpv.Ñ

rnckpvkhh ctiwgu vjcv vjgug cevu ecppqv dg ykvjkp vjg ueqrg qh fghgpfcpvuÓ gornq{ogpv dgecwug Ðvjg

wpfgtn{kpi eqpfwev uvknn kpxqnxgf vjg u{uvgocvke uvtkrrkpi qh DcppwoÓu eqpvtcevu ykvjqwv fwg

rtqeguu0Ñ Id. Guugpvkcnn{. rnckpvkhh ctiwgu vjcv vjg way kp yjkej vjg kpfkxkfwcn fghgpfcpvu ecttkgf

qwv vjgkt fwvkgu oqxgu vjgkt cevkqpu qwvukfg vjg ueqrg qh vjgkt gornq{ogpv0

3 Oqtgqxgt. rnckpvkhhÓu cnngicvkqpu kp vjg cogpfgf eqornckpv uwrrqtv vjg eqpenwukqp vjcv
fghgpfcpvu ygtg cevkpi ykvjkp vjg ueqrg qh vjgkt gornq{ogpv0 RnckpvkhhÓu enckou eqpegtp
fghgpfcpvuÓ fwvkgu tgncvgf vq vjg cfokpkuvtcvkqp qh eqpvtcevu. yjkej hcnn ykvjkp vjg rwtxkgy qh vjg
tgurqpukdknkvkgu qh hgfgtcn eqpvtcevkpi rgtuqppgn0 See6: E0H0T0 ¸ 40323 *fghkpkpi xctkqwu rqukvkqpu
jgnf d{ fghgpfcpvu uwej cu Ðeqpvtcevkpi qhhkegtÑ cpf Ðeqpvtcevkpi qhhkegtÓu tgrtgugpvcvkxgÑ+0 Hqt
gzcorng. rnckpvkhh enckou vjcv fghgpfcpvu ocfg kv fkhhkewnv vq ykp pgy eqpvtcevu. eqpfwevgf
kpxguvkicvkqpu cv hqwt hceknkvkgu. oqfkhkgf qpiqkpi eqpvtcevu kv jcf ykvj vjg DQR. tghwugf vq vkogn{
tgkodwtug kv. cpf okuwugf vjg Eqpvtcevqt Rgthqtocpeg Cuuguuogpv Tgrqtvu Rtqeguu0 Co0 Eqorn0
̨̨ 5:Î69. 84Î85. 94Î95. :5. :;Î;5. 333. 346. 3660 Vjku cnngigf okueqpfwev ku fktgevn{ tgncvgf vq
fghgpfcpvuÓ gornq{ogpv tgurqpukdknkvkgu. fgoqpuvtcvkpi vjcv fghgpfcpvuÓ eqpfwev ku Ðqh vjg mkpf
]vjg{ ctg_ gornq{gf vq rgthqto0Ñ Jacobs. 946 H05f cv 443. swqvkpi Tguvcvgogpv *Ugeqpf+ qh
Cigpe{ ¸ 44:*3+*c+0 Gxgp hwtvjgt. vjg lqd vkvngu qh vjg pcogf fghgpfcpvu kpfkecvg vjcv vjg cevu qt
qokuukqpu rnckpvkhh ejcnngpigu hcnn ykvjkp vjg ueqrg qh fghgpfcpvuÓ gornq{ogpv cu eqpvtcevkpi
rgtuqppgn0 SeeCo0 Eqorn0 ̨̨ ;Î37 *Ejctngu G0 Ucowgnu. Lt0. vjg Fktgevqt qh vjg DQR= Ecvjgtkpg
Ueqvv. Ejkgh qh vjg DQR Pcvkqpcn Ceswkukvkqpu cpf U{uvgou Ugevkqp= Vkoqvj{ T0 Dctpgvv. c DQR
Tgukfgpvkcn Tggpvt{ Ocpcigt= Ejgt{n Fgppkpiu. c Eqoowpkv{ Eqttgevkqpu Cfokpkuvtcvqt hqt
DQR= Nqnc Ngg/Dtqyp. c DQR Eqpvtcevkpi Qhhkegt= Quqtkc Vqvuqp. c hqtogt Eqpvtcev Qxgtukijv
Urgekcnkuv hqt DQR= cpf Cpftgc Lqjpuqp. c hqtogt Eqoowpkv{ Eqttgevkqpu Tgikqpcn Eqqtfkpcvqt
hqt DQR+0
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Dwv rnckpvkhh okuugu vjg rqkpv< Ð]v_jg rtqrgt ]ueqrg/qh/gornq{ogpv_ kpswkt{ 0 0 0 Òhqewugu

qp vjg wpfgtn{kpi fkurwvg qt eqpvtqxgtu{. pqv qp vjg pcvwtg qh vjg vqtv. cpf ku dtqcf gpqwij vq

godtceg cp{ kpvgpvkqpcn vqtv ctkukpi qwv qh c fkurwvg vjcv ycu qtkikpcnn{ wpfgtvcmgp qp vjg

gornq{gtÓu dgjcnh0ÓÑ Ballenger. 666 H05f cv 886. swqvkpi Weinberg. 73: C04f cv ;;40 Hqt

gzcorng. kp Ballenger. vjg eqwtv wrjgnf vjg fkuvtkev eqwtvÓu uwduvkvwvkqp qh vjg Wpkvgf Uvcvgu cu c

fghgpfcpv hqt c eqpitguuocp yjgtg vjg rnckpvkhh dtqwijv cp cevkqp hqt fghcocvkqp cpf uncpfgt

cickpuv vjg eqpitguuocp hqt egtvckp uvcvgogpvu jg ocfg qp vjg vgngrjqpg vq c tgrqtvgt0 666 H05f

cv 87;0 Vjg eqwtv tgcuqpgf vjcv Ð]v_jg crrtqrtkcvg swguvkqp 0 0 0 ku yjgvjgt vj]g_ vgngrjqpg

eqpxgtucvkqpÑ kp yjkej vjg fghgpfcpv cnngigfn{ ocfg c fghcocvqt{ uvcvgogpv cdqwv vjg rnckpvkhh

Ðycu vjg mkpf qh eqpfwev ]vjg rnckpvkhh_ ycu gornq{gf vq rgthqtoÑ Î cpf pqv yjgvjgt vjg cnngigfn{

fghcocvqt{ ugpvgpeg kvugnh ycu ykvjkp vjg ueqrg qh vjg rnckpvkhhÓu gornq{ogpv0 Id. cv 8860 Vjg

eqwtv eqpenwfgf vjcv vjg eqpitguuocpÓu vgngrjqpke kpvgtcevkqp ykvj vjg rtguu hgnn ykvjkp vjg ueqrg

qh jku fwvkgu. yjkej tgswktg jko vq jcxg c tgncvkqpujkr ykvj vjg rwdnke0 Id. cv 886Î87= eompare

Majano. 68; H05f cv 364 *hkpfkpi c swguvkqp qh hcev cu vq yjgvjgt vjg fghgpfcpvÓu rj{ukecn cuucwnv

qh cpqvjgt gornq{gg ycu kpfgrgpfgpv qh jgt fwv{ vq tgrqtv vq yqtm qt ykvjkp jgt ueqrg qh

gornq{ogpv+ with Jacobs. 946 H05f cv 443Î45 *hkpfkpi c uwrgtxkuqtÓu cnngigf kpvgthgtgpeg ykvj

rnckpvkhhÓu cvvgorvu vq ugewtg cnvgtpcvkxg gornq{ogpv qrrqtvwpkvkgu ycu ykvjkp vjg ueqrg qh jku

gornq{ogpv dgecwug vjg v{rg qh cev vjcv vjg uwrgtxkuqt cnngigfn{ vqqm ycu vjg mkpf qh eqpfwev jg

ycu gornq{gf vq rgthqto. cpf ycu kpvgpfgf vq dgpghkv jku gornq{gt0+0

Kp qvjgt yqtfu. vjg tgngxcpv swguvkqp jgtg ku yjgvjgt vjg kpfkxkfwcn fghgpfcpvu ygtg cevkpi

ykvjkp vjg ueqrg qh vjgkt gornq{ogpv yjgp vjg{ ygtg kpxqnxgf kp vjg cyctf cpf cfokpkuvtcvkqp qh

vjg eqpvtcevu cv kuuwg0 RnckpvkhhÓu cnngicvkqpu vjcv vjg fghgpfcpvu Ðocnkekqwun{Ñ eqpfwevgf

kpxguvkicvkqpu cpf qvjgt Ðrtglwfkekcn cpf kortqrgtÑ cevkqpu ejcnngpig vjg manner kp yjkej
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fghgpfcpvu rgthqtogf vjgkt yqtm/tgncvgf fwvkgu. pqv vjg nature qh vjg fwvkgu vjgougnxgu0 Co0

Eqorn0 ̨̨ 367. 3;2*e+0 Cu kp Ballenger. vjg dcuke ejctcevgtkuvkeu qh vjg cevkqpu. pqv vjg cnngigfn{

vqtvkqwu ejctcevgt qh vjg cevkqpu. eqpvtqn0 666 H05f cv 8840 Vjgtghqtg. vjg Eqwtv hkpfu vjcv rnckpvkhh

jcu pqv cnngigf uwhhkekgpv hcevu vq cnnqy hqt lwtkufkevkqpcn fkueqxgt{ cu vq vjg ueqrg qh gornq{ogpv

qh gcej qh vjg kpfkxkfwcn fghgpfcpvu0 SeeWuterich. 784 H05f cv 5:4 *hkpfkpi Ðvjgtg ku pq tkijv vq

gxgp nkokvgf fkueqxgt{ kp c Yguvhcnn Cev ecug wpnguu cpf wpvkn c rnckpvkhh cnngigu uwhhkekgpv hcevu vq

tgdwv vjg iqxgtpogpvÓu egtvkhkecvkqpÑ+0

Dgecwug rnckpvkhh jcu pqv cnngigf uwhhkekgpv hcevu vq tgdwv vjg rtguworvkqp etgcvgf d{ vjg

iqxgtpogpvÓu egtvkhkecvkqp. cpf dgecwug vjg wpfgtn{kpi pcvwtg qh vjg kpfkxkfwcn fghgpfcpvuÓ cevkqpu

jgtg ycu vkgf vq fghgpfcpvuÓ tqngu ykvj vjg DQR kp uwrgtxkukpi iqxgtpogpv eqpvtcevu. vjg Eqwtv

hkpfu vjcv vjg pcogf fghgpfcpvu ygtg cevkpi ykvjkp vjg ueqrg qh vjgkt gornq{ogpv0 Uq. rwtuwcpv

vq vjg Yguvhcnn Cev. vjg Eqwtv yknn uwduvkvwvg vjg Wpkvgf Uvcvgu cu vjg uqng fghgpfcpv0  See Jacobs.

946 H05f cv 442Î 430 Cnn enckou cickpuv Ejctngu G0 Ucowgnu. Lt0. Ecvjgtkpg Ueqvv. Vkoqvj{ T0

Dctpgvv. Ejgt{n Fgppkpiu. Nqnc Ngg/Dtqyp. Quqtkc Vquvqp. cpf Cpftgc Lqjpuqp kp vjgkt kpfkxkfwcn

ecrcekvkgu ctg fkuokuugf0

KK0 Vjg Eqwtv ncemu uwdlgev ocvvgt lwtkufkevkqp qxgt rnckpvkhhÓu vqtv enckou dgecwug vjg
Wpkvgf Uvcvgu jcu pqv yckxgf kvu uqxgtgkip koowpkv{ wpfgt vjg Hgfgtcn Vqtvu Enckou
Cev cpf rnckpvkhh jcu pqv gzjcwuvgf kvu cfokpkuvtcvkxg tgogfkgu0

Chvgt c Yguvhcnn Cev uwduvkvwvkqp kp c vqtv uwkv. Ðvjg uwkv ku iqxgtpgf d{ vjg Hgfgtcn Vqtv

Enckou Cev *ÒHVECÓ+ cpf ku uwdlgev vq cnn qh vjg HVECÓu gzegrvkqpu hqt cevkqpu kp yjkej vjg

]i_qxgtpogpv jcu pqv yckxgf uqxgtgkip koowpkv{0Ñ Wuterich. 784 H05f cv 5:2. ekvkpi Osborn.

76; W0U0 cv 4520 Vjg HVEC dctu rnckpvkhhu htqo dtkpikpi egtvckp enckou cickpuv vjg iqxgtpogpv.

see4: W0U0E0 ¸ 48:2. cpf ugvu tgswktgogpvu hqt cfokpkuvtcvkxg gzjcwuvkqp qh enckou cpf vkogn{

hknkpi qh cfokpkuvtcvkxg enckou0 4: W0U0E0 ¸ 4623*d+0 Jgtg. vjg iqxgtpogpv jcu pqv yckxgf kvu
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uqxgtgkip koowpkv{. rnckpvkhhÓu vqtv enckou ctg urgekhkecnn{ gzenwfgf wpfgt vjg HVEC. cpf rnckpvkhh

jcu hckngf vq gzjcwuv kvu cfokpkuvtcvkxg tgogfkgu0 Vjgtghqtg. vjg Eqwtv ncemu uwdlgev ocvvgt

lwtkufkevkqp qxgt rnckpvkhhÓu vqtv enckou0

C0 RnckpvkhhÓu vqtv enckou cickpuv vjg DQR ctg dcttgf wpfgt vjg HVEC0

Rnckpvkhh cvvgorvu vq cxqkf vjg tgswktgogpvu qh vjg Yguvhcnn Cev cpf vjg HVEC d{ ctiwkpi

vjcv vjku ku c ukvwcvkqp kp yjkej vjg Wpkvgf Uvcvgu jcu yckxgf kvu uqxgtgkip koowpkv{. cpf kv rqkpvu

vq vjg Cfokpkuvtcvkxg Rtqegfwtg Cev *ÐCRCÑ+0 Rnckpvkhh eqttgevn{ pqvgu vjcv vjg CRC Ðyckxgu vjg

]i_qxgtpogpvÓu koowpkv{ htqo cevkqpu uggmkpi tgnkgh qvjgt vjcp oqpg{ fcocigu0Ñ Rn0Óu Qrr0 cv

44= uee7 W0U0E0 ¸ 924 *crrn{kpi yckxgt vq uwkvu uggmkpi gswkvcdng tgnkgh+0 Dwv vjku ncyuwkv ku

rnckpn{ cp cevkqp hqt oqpgvct{ tgnkgh0 Vjg eqornckpv dgikpu ykvj vjg cppqwpegogpv vjcv kv uggmu

Ðfgenctcvqt{ tgnkgh. rgtocpgpv kplwpevkqp. cpf oqpgvct{ cpf qvjgt tgnkgh dcugf qp vjg fg hcevq

fgdctogpv qh Rnckpvkhh Dcppwo. Kpe0Ñ Co0 Eqorn0 ̨ 30 Cpf vjg rtc{gt hqt tgnkgh cumu vjg Eqwtv

vq Ð]c_yctf fcocigu kp gzeguu qh &32.222.2220220Ñ Id0 cv r0 520 Uq. rnckpvkhhÓu eqornckpv engctn{

cuugtvu enckou hqt oqpgvct{ fcocigu. enckou vq yjkej vjg Wpkvgf Uvcvgu jcu pqv yckxgf kvu

uqxgtgkip koowpkv{0

Dgecwug vjg iqxgtpogpv jcu pqv yckxgf kvu uqxgtgkip koowpkv{. vjg Yguvhcnn Cev

egtvkhkecvkqp Ðeqpxgtvu vjg vqtv uwkv kpvq c HVEC cevkqp qxgt yjkej vjg hgfgtcn eqwtv ncemu uwdlgev

ocvvgt lwtkufkevkqp cpf jcu vjg ghhgev qh cnvqigvjgt dcttkpi rnckpvkhhÓu ecugÑ kh qpg qh vjg HVECÓu

gzegrvkqpu crrnkgu0 Wuterich,784 H05f cv 5:20 Cpf jgtg fghgpfcpvu rqkpv vq vjg gzegrvkqp hqt

Ð]c_p{ encko ctkukpi qwv qh 0 0 0 nkdgn. uncpfgt. 0 0 0 qt kpvgthgtgpeg ykvj eqpvtcev tkijvu0Ñ 4: W0U0E0

¸ 48:2*j+0

Vq fgvgtokpg yjgvjgt c encko ku uwdlgev vq qpg qh vjg HVEC gzegrvkqpu. kv ku vjg wpfgtn{kpi

ejctcevgt qh vjg encko vjcv ku fgvgtokpcvkxg. pqv vjg ncdgn wvknk¦gf d{ vjg rnckpvkhh0 Edmonds v. 
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United States. 658 H0 Uwrr0 4f 4:. 57 *F0F0E0 4228+. swqvkpi Johnson v. United States. 769 H04f

8::. 8;3 *F0E0 Ekt0 3;98+ *kpvgtpcn swqvcvkqp octmu qokvvgf+ *Ð]C_ nkvkicpv ecppqv ektewoxgpv vjg

]HVEC_ d{ vjg ukorng gzrgfkgpv qh ftchvkpi kp vgtou qh pginkigpeg c eqornckpv vjcv kp tgcnkv{ ku c

encko cu vq yjkej vjg Wpkvgf Uvcvgu tgockpu koowpk¦gf0Ñ+= Art Metal-U.S.A., Inc. v. United States, 

975 H04f 3373. 3378 *F0E0 Ekt0 3;:7+. swqvkpi 4: W0U0 E0 ¸48:2*j+ *kpvgtpcn swqvcvkqpu qokvvgf+

*eqpenwfkpi vjcv enckou hqt kplwtkqwu hcnugjqqfu. fkurctcigogpv qh rtqrgtv{. uncpfgt qh iqqfu. qt

vtcfg nkdgn ctg enckou ctkukpi qwv qh nkdgn qt uncpfgt wpfgt vjg HVEC+0

Jgtg. rnckpvkhhÓu cogpfgf eqornckpv ku egpvgtgf gpvktgn{ wrqp cnngigf kpvgthgtgpeg ykvj

gzkuvkpi cpf rtqurgevkxg eqpvtcev tkijvu. enckou yjkej ctg urgekhkecnn{ dcttgf wpfgt vjg HVEC0 4:

W0U0 E0 ¸48:2*j+0 Vjg cnngicvkqpu kp Eqwpv KK. gpvkvngf ÐKpvgthgtgpeg Ykvj Eqpvtcevwcn Tgncvkqpu.

Rtqurgevkxg Eqpvtcevwcn Tgncvkqpu. cpf Rtqurgevkxg Cfxcpvcigqwu Geqpqoke Tgncvkqpujkr.Ñ Co0

Eqorn0 cv r0 4:. fktgevn{ cnngig vjcv fghgpfcpvu wugf vjgkt rqukvkqpu vq Ðkpvgthgtg ykvj cpf fkutwrv

vjg gzkuvkpi cpf rtqurgevkxg dwukpguu tgncvkqpujkru qh Rnckpvkhh Dcppwo0Ñ Id0 ̨ 3;20 RnckpvkhhÓu

enckou uvgo htqo vjg cnngigf fwv{ pqv vq kpvgthgtg ykvj c ewttgpv qt rtqurgevkxg geqpqoke

cfxcpvcig. Art Metal-U.S.A. Inc.. 975 H04f cv 3376. cpf vjgtghqtg. vjku v{rg qh encko ku dcttgf

wpfgt vjg HVEC0 See4: W0U0 E0 ¸48:2*j+0

Eqwpv K cnngigu vjcv Ð]f_ghgpfcpvu jcxg gpicigf kp c ecorckip vq ucdqvcig Dcppwo)u

qrgtcvkqpu. jcto kvu cdknkv{ vq cev cu c eqpvtcevqt. fghcog kvu eqpvtcev rgthqtocpeg jkuvqt{. cpf

fcocig Dcppwo)u cdknkv{ vq qdvckp pgy dwukpguu0Ñ Co0 Eqorn0 ̨ 3920 Yjkng rnckpvkhh ecuvu vjgug

ektewouvcpegu cu Ðfg hcevq fgdctogpv.Ñ id0 cv r0 47. vjgug cnngicvkqpu hcnn ykvjkp vjg ueqrg qh vjg

HVEC gzegrvkqp dgecwug vjg uwduvcpeg qh vjku eqwpv tgncvgu fktgevn{ vq vjg cyctfkpi qh eqpvtcevu0

See Edmonds. 658 H0 Uwrr0 4f cv 570 RnckpvkhhÓu cnngicvkqp vjcv fghgpfcpvu jcxg Ðfcocig]f_
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DcppwoÓu cdknkv{ vq qdvckp pgy dwukpguuÑ ku vjg v{rg qh vqtvkqwu kpvgthgtgpeg ykvj eqpvtcev encko

dcttgf wpfgt vjg HVEC0 Co0 Eqorn0 ̨ 392= 4: W0U0 E0 ¸48:2*j+0

Vq vjg gzvgpv vjcv Eqwpv K cnuq gpeqorcuugu c encko hqt nkdgn qt uncpfgt. uwej enckou ctg

cnuq urgekhkecnn{ dcttgf wpfgt ugevkqp 48:2*j+ qh vjg HVEC0 RnckpvkhhÓu cnngicvkqpu eqpegtpkpi

fghgpfcpvuÓ cnngigf Ðecorckip vq ucdqvcigÑ cpf Ðfghcog kvu eqpvtcev rgthqtocpeg jkuvqt{.Ñ Co0

Eqorn0 ̨ 392. uggm tgnkgh hqt vjg ucog v{rg qh tgrwvcvkqpcn jcto vjcv vjg F0E0 Ektewkv eqpenwfgf ku

dcttgf wpfgt vjcv rtqxkukqp0 See Art Metal-U.S.A., Inc.. 975 H04f cv 3378 *hkpfkpi enckou vjcv vjg

Igpgtcn Ugtxkegu Cfokpkuvtcvkqp rtqxkfgf hcnug kphqtocvkqp eqpegtpkpi vjg rnckpvkhhÓu rtqfwevu

vjcv fcocigf kvu uvcpfkpi. tgrwvcvkqp. cpf rtguvkig hgnn ykvjkp vjg HVEC gzegrvkqp+0

Jgtg. rnckpvkhhÓu encko vjcv Ð]v_jg twoqtu. uvcvgogpvu. cpf cevkqpu d{ ]f_ghgpfcpvu eqpuvkvwvg

cp knngicn de factofgdctogpv qh ]r_nckpvkhh htqo tgegkxkpi eqpvtcevu htqo vjg DQR.Ñ Co0 Eqorn0

̨ 397. ku ukoknctn{ uwdlgev vq fkuokuucn0 4: W0U0E0 ¸48:2*j+0

Vjgtghqtg. vjg Eqwtv ncemu uwdlgev ocvvgt lwtkufkevkqp qxgt rnckpvkhhÓu enckou cnngikpi fg

hcevq fgdctogpv cpf vqtvkqwu kpvgthgtgpeg ykvj eqpvtcev tkijvu. kpenwfkpi vjqug cnngikpi fghcocvkqp.

cpf vjg eqornckpv owuv dg fkuokuugf qp vjcv itqwpf cnqpg0

D0 RnckpvkhhÓu vqtv enckou cnuq hckn dgecwug rnckpvkhh jcu pqv gzjcwuvgf cnn cxckncdng
cfokpkuvtcvkxg tgogfkgu dghqtg dtkpikpi vjku uwkv0

Dgecwug c uwkv ku Ðiqxgtpgf d{ vjg HVECÑ hqnnqykpi c Yguvhcnn Cev uwduvkvwvkqp. vjg

HVECÓu tgswktgogpvu qh cfokpkuvtcvkxg gzjcwuvkqp cpf vkognkpguu kp dtkpikpi enckou crrn{0

Wuterich. 784 H05f cv 5:20 Vjg HVEC ocmgu engct vjcv Ð]c_p cevkqp ujcnn pqv dg kpuvkvwvgf wrqp c

encko cickpuv vjg Wpkvgf Uvcvgu hqt oqpg{ fcocigu hqt kplwt{ qt nquu 0 0 0 ecwugf d{ vjg pginkigpv

qt ytqpihwn cev qt qokuukqp qh cp{ gornq{gg qh vjg ]i_qxgtpogpv yjkng cevkpi ykvjkp vjg ueqrg qh

jku qhhkeg qt gornq{ogpv. wpnguu vjg enckocpv ujcnn jcxg hktuv rtgugpvgf vjg encko vq vjg crrtqrtkcvg

Hgfgtcn cigpe{ cpf jku encko ujcnn jcxg dggp hkpcnn{ fgpkgf d{ vjg cigpe{0Ñ 4: W0U0E0 ¸ 4897*c+0
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Yjgtg c rnckpvkhh fqgu pqv gzjcwuv jku cfokpkuvtcvkxg tgogfkgu. vjg HVEC dctu jku vqtv enckou0

McNeil v. United States. 72: W0U0 328. 335 *3;;5+ *chhktokpi fkuokuucn qh rnckpvkhhÓu HVEC encko

hqt ncem qh uwdlgev ocvvgt lwtkufkevkqp dgecwug Ð]v_jg HVEC dctu enckocpvu htqo dtkpikpi uwkv kp

hgfgtcn eqwtv wpvkn vjg{ jcxg gzjcwuvgf vjgkt cfokpkuvtcvkxg tgogfkguÑ+0 Vjg qpn{ tgeqipk¦gf

gzegrvkqpu vq vjg gzjcwuvkqp tgswktgogpv ctg yjgtg cfokpkuvtcvkxg tgogfkgu ctg kpcfgswcvg qt

yjgtg kttgrctcdng kplwt{ yqwnf tguwnv cdugpv koogfkcvg lwfkekcn tgxkgy0 Randolph-Sheppard

Vendors of Am. v. Weinberger. 9;7 H04f ;2. 32: *F0E0 Ekt0 3;:8+0

Jgtg. rnckpvkhhÓu enckou ctg dcttgf dgecwug kv jcu hckngf vq gzjcwuv kvu cfokpkuvtcvkxg crrgcnu

qrvkqpu ykvjkp vjg DQR0 Rnckpvkhh jcu pqv cnngigf vjcv kv jcu gzjcwuvgf kvu cfokpkuvtcvkxg tgogfkgu

kp kvu eqornckpv. cpf vjg DQR jcu pqv tgegkxgf cp{ cfokpkuvtcvkxg enckou htqo rnckpvkhh tgictfkpi

vjg vqtv enckou rtgugpvgf kp vjku cevkqp0 SeeCo0 Eqorn0= Fgen0 qh Tgpgg Dtkpmgt Hqtpujknn. Gz0 6

vq Fgh0Óu Oqv0 ]Fmv0 % 5:/6_ *ÐHqtpujknn Fgen0Ñ+0 Ukoknctn{. rnckpvkhh jcu ocfg pq cnngicvkqp vjcv

vjg DQRÓu rtqegfwtgu hqt jcpfnkpi cfokpkuvtcvkxg crrgcnu ctg kpcfgswcvg qt vjcv kv yqwnf uwhhgt

Ðkttgrctcdng kplwt{Ñ cdugpv koogfkcvg lwfkekcn tgxkgy0 Randolph-Sheppard Vendors of Am.. 9;7

H04f cv 32:0 Vjgtghqtg. rnckpvkhhÓu vqtv enckou hckn dgecwug rnckpvkhh jcu pqv Ðhktuv rtgugpvgf vjg

encko vq vjg crrtqrtkcvg Hgfgtcn cigpe{0Ñ 4: W0U0E0 ¸ 4897*c+0

KKK0 Vq vjg gzvgpv rnckpvkhh cvvgorvu vq tckug c encko wpfgt vjg Fwg Rtqeguu Encwug. kv jcu
hckngf vq cnngig uwhhkekgpv hcevu pgeguuct{ vq uvcvg c encko0

Eqwpv K cnuq uggou vq dg dcugf kp rctv qp vjg Fwg Rtqeguu Encwug qh vjg Hkhvj Cogpfogpv.

cpf vjg eqpuvkvwvkqpcn cnngicvkqpu wpfgtnkg rnckpvkhhÓu tgswguvu hqt gswkvcdng qt kplwpevkxg tgnkgh0

See, e.g.. Co0 Eqorn0 ̨ 399 *ÐUwej c fgdctogpv. vkpigf ykvj cnngicvkqpu qh c ncem qh kpvgitkv{ qp

vjg rctv qh Dcppwo. kornkecvg vjg fwg rtqeguu encwug qh vjg 7vj Cogpfogpv vq vjg Wpkvgf Uvcvgu

Eqpuvkvwvkqp. cpf tgswktgu. cv okpkowo. rtqrgt pqvkeg vq Dcppwo qh vjg ejctigu qp yjkej vjg

fgdctogpv ku dcugf. cpf vjcv Dcppwo dg chhqtfgf cp qrrqtvwpkv{ vq tghwvg vjqug ejctigu0Ñ+0 Yjkng
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c hqtocn uwurgpukqp qt fgdctogpv kpxqnxgu c ugtkgu qh rtqegfwtcn uvgru vjcv yqwnf chhqtf vjg

eqpvtcevqt fwg rtqeguu. seeHCT ;0628/5. rnckpvkhh ocmgu engct vjcv vjg DQR jcu pqv kpkvkcvgf cp{

hqtocn fgdctogpv rtqegfwtgu rwtuwcpv vq Rctv ; qh vjg Hgfgtcn Ceswkukvkqp Tgiwncvkqpu0 SeeRn0Óu

Qrr0 cv 3;0 Tcvjgt. rnckpvkhh cnngigu vjcv kv jcu dggp fgdcttgf kp hcev04

Vjg F0E0 Ektewkv jcu cempqyngfigf vjcv vjgtg ctg ektewouvcpegu yjgp vjg iqxgtpogpv

eqwnf ghhgevkxgn{ dct c eqpvtcevqt htqo tgegkxkpi iqxgtpogpv dwukpguu ykvjqwv kpxqmkpi hqtocn

fgdctogpv rtqeggfkpiu. cpf kv jcu jgnf vjcv fg hcevq fgdctogpv. Ðiqxgtpogpv uvkiocvk¦cvkqp vjcv

dtqcfn{ rtgenwfgu kpfkxkfwcnu qt eqtrqtcvkqpu htqo c ejqugp vtcfg qt dwukpguu]._ È fgrtkxgu vjgo

qh nkdgtv{ kp xkqncvkqp qh vjg Fwg Rtqeguu Encwug0Ñ  Trifax Corp. v. District of Columbia. 536 H05f

863. 866 *F0E0 Ekt0 4225+0 Dwv vjku uqtv qh iqxgtpogpv cevkqp yqwnf qpn{ kornkecvg vjg eqpuvkvwvkqp

kh c eqpvtcevqt ku ghhgevkxgn{ dcttgf htqo Ðxktvwcnn{ cnn ]i_qxgtpogpv yqtm0Ñ Old Dominion Dairy 

Prods., Inc. v. Sec’y of Def.. 853 H04f ;75. ;77 *F0E0 Ekt0 3;:2+= see also Taylor v. Resolution 

Trust Corp.. 78 H05f 36;9. 3728 *F0E0 Ekt0 3;;7+. swqvkpi Greene v. McElroy. 582 W0U0 696. 6;4

*3;7;+ *hkpfkpi rnckpvkhh owuv ujqy vjcv vjg iqxgtpogpv Ðjcu ugtkqwun{ chhgevgf. kh pqv fguvtq{gf.

jku cdknkv{ vq qdvckp gornq{ogpv kp ]jku_ hkgnfÑ vq ujqy dtqcf rtgenwukqp+0 Ogtgn{ ujqykpi vjcv

vjg rnckpvkhh Ðyqp uqog cpf nquv uqog kp tgvckpkpi cpf dkffkpi qp iqxgtpogpv eqpvtcevuÑ

ku kpuwhhkekgpv0 See Trifax Corp.. 536 H05f cv 8660

Jgtg. rnckpvkhh jcu pqv cnngigf uwhhkekgpv hcevu vq ujqy kv jcu dggp uq eqorngvgn{ rtgenwfgf

htqo tgegkxkpi eqpvtcevu vjcv kv jcu itqwpfu vq tckug c fwg rtqeguu encko0 Ceeqtfkpi vq rnckpvkhhÓu

qyp eqornckpv. rnckpvkhh ockpvckpu eqpvtcevu ykvj vjg DQR cv ukz hceknkvkgu. cpf vjg DQR jcu

gzgtekugf qrvkqpu vq eqpvkpwg egtvckp gzkuvkpi eqpvtcevu ykvj rnckpvkhh ukpeg 422;0 Co0 Eqorn0 ̨̨

4 Yjkng vjg Eqwtv owuv rtgfkecvg kvu twnkpi qp vjg hcevu ugv hqtvj kp vjg cogpfgf eqornckpv.
fghgpfcpvu fkurwvg vjku ejctcevgtk¦cvkqp qh rnckpvkhhÓu uvcpfkpi cpf vjg{ rqkpv vq c ugtkgu qh eqpvtcev
cyctfu vjcv dgnkg rnckpvkhhÓu encko0 Fgh0Óu Ogo0 cv 55Î590
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46Î47. 5:0 Yjkng rnckpvkhh jcu nquv uqog pgy dkfu hqt cffkvkqpcn yqtm htqo vjg DQR. vjg hcev vjcv

kv jcu yqp uqog cpf nquv uqog ku kpuwhhkekgpv vq tckug c encko wpfgt vjg fwg rtqeguu encwug dgecwug

kv fqgu pqv ujqy c uwhhkekgpvn{ dtqcf gzenwukqp htqo qdvckpkpi yqtm0 Trifax Corp.. 536 H05f cv

866Î670 Vjgtghqtg. vq vjg gzvgpv rnckpvkhh cvvgorvu vq tckug fwg rtqeguu encwug enckou kp kvu

cogpfgf eqornckpv. uwej enckou ctg fkuokuugf0

EQPENWUKQP

Rwtuwcpv vq vjg Yguvhcnn Cev. vjg Wpkvgf Uvcvgu iqxgtpogpv yknn dg uwduvkvwvgf cu vjg uqng

fghgpfcpv kp vjku cevkqp0 Dgecwug vjg iqxgtpogpv jcu pqv yckxgf kvu uqxgtgkip koowpkv{ cu vq cp{

vqtv enckou rnckpvkhh cuugtvu. vjg HVEC crrnkgu0 Cu c tguwnv. vjku Eqwtv ncemu uwdlgev ocvvgt

lwtkufkevkqp qxgt rnckpvkhhÓu vqtv enckou pqv qpn{ dgecwug vjg{ ctg dcttgf wpfgt vjg HVEC. dwv

dgecwug rnckpvkhh jcu hckngf vq gzjcwuv kvu cfokpkuvtcvkxg tgogfkgu0 Hwtvjgtoqtg. rnckpvkhh jcu hckngf

vq cnngig uwhhkekgpv hcevu vq uvcvg c encko wpfgt vjg Fwg Rtqeguu Encwug qh vjg Hkhvj Cogpfogpv0

Vjgtghqtg. vjg Eqwtv yknn itcpv vjg iqxgtpogpvÓu oqvkqp cpf fkuokuu vjku ecug kp kvu gpvktgv{0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Qevqdgt 4:. 4238


