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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID JIMENEZ, et al.,

Plaintiffs,
V. Civil Action No. 15-1255 (JEB)
R& D MASONRY, INC., et al.,

Defendants.

MEMORANDUM OPINON

This is a Fair Labor Standards Act case brought by three laborers winalcddiheir
employers- stone and masonry companies — have failed to pay both overtime amdged for
thenumber of hours workedPlaintiffs are David Jimenez, Jaime Garaad Luis Alberto
Abarcag andDefendants arR&D Masonry, Inc. and Vedras Stone, Iras,well adiogo
Manuel Franciscand Vera G. Francis¢cthe owners of both businessésguing that nearly all
of the events underlying Plaintiffs’ claim arose in Mand, Defendants now move to dismiss
the Amended Complaint for improper venue or, in the alternative, to transfer the tase t
District of Maryland Although it appears that venoey beproper inthe District of Columbia,
the Court will grant Defendant’s Motion to transfer in thierest ofjusticeand for the
convenience of all involved.

l. Background

According to the facts presented in the Amended Complaint, whichainilgs stagée
presumed true?laintiffs Jimenez, Garcia, and Abarca began working as masons for Defendants
in February 2015, approximately 2011, and approximately 2010, respectBasAm. Compl.,

11 20622. Jimenez worked on job sites in the District of Columbia for approximatelyoi 0%
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time, Garciafor approximately 35%, and Abarca for approximately 6@éeid., 11 2628. For
nearly all of their remaining periods of employment by Defend&sntiffs workedat job sites
in Maryland. Seeid. Defendantaverthat90% of their operations occur in Maryland, with the
remainingl0% occurring in the District of Columbia and Virginia combin&teMot. Exh. A
(Affidavit of Vera Franciscq)f 3 Defendant companies, moreover, are incorporated in
Maryland, and their princad places of business are located there. AeeCompl., 1 6-7; Mot.
at 2

Plaintiffs allege that Defendantypically paid them with two checks per workweek; the
first check, usually issued by R&D, covered the first forty hours of the waikvead the
second check, usually issued by Vedras, covered any hours worked bsatononber. See
Am. Compl.,  34. Although Plaintiffs usually worked more than forty hours per week for
Defendants, both checks Plaintiffs receiafldgedly paidhem at theibasehourly rate. Seeid.,
11 33, 35-36. By this method, Plaintiffs allege, Defendants avoided paying them required
overtime wagesSeeid., M 3743.

Plaintiffs alsoallegethat Defendants did not pay them for all hours workgeeid.,
1 44. AlthouglDefendants required them to load machinery and materials into vehicles at the
companies’ central storage site before traveling to job sites, Plaintiffs didosdte payment
for those hours worked, nor for time spent traveling to and from jobasifesunloading the
vehicles at the storage sdethe end of the work dayseeid., 1144-53.

Plaintiffs filed suit on August 5, 2015, and their Amended Compdaitst forthfive
counts. Threasserfailure to pay overtime wages: one count each unddfdhd_abor
Standards Act, 29 U.S.C. § 26tseq.the Maryland Wage and Hour Law, Md. Code, Lab. &

Empl. Art., 8 3-40%et seq.and the District of Columbia Minimum Wage Act, D.C. Code 8§ 32-



1001et seq. Two countsallegefailure to pay regular wages: ®each under the Maryland Wage
Payment and Collection Law, Md. Code, Lab. & Empl. Art., § 3-&i0deq. and the District of
Columbia Wage Payment and Collection Law, D.C. Code § 32-488dq. Defendants now
move to dismiss or, in the alternative,ransfer the case to Marylanahich Plaintiffs oppose.
. Legal Standard

When a plaintiff brings suit in an improper venue, the district court “shall digthess
case], or if it be in the interest of justice, transfer such case to any distticisin in which it
could have been brought.” 28 U.S.C. § 140&eg alsd-ed.R. Civ. P. 12(b)(3) (defendant
may assert improper venue via motion). In considering a Rule 12(b)(3) notismiss the
Court “accepts the plaintifé wellpled factual allgations regarding venue as true, draws all
reasonable inferences from those allegations in the plaintiff's favor, andaesoly fatal

conflicts in the plaintiffs favor.” Darby v. U.S. Dep't of Energy, 231 F. Supp. 2d 274, 276-77

(D.D.C.2002). TheCourt need not, however, accept the plaintiff's legal conclusions aséeie,

id., and may consider material outside of the pleadings. Artis v. Greenspan, 223 F. Supp. 2d

149, 152 (D.D.C. 2002) (citing Land v. Dollar, 330 U.S. 731, 735 n.4 (192B§cause it is the
plaintiff's obligation to institute the action in a permissible forum, the plaintiff usbaitys the

burden of establishing that venue is propdfteeman v. Fallin254 F. Supp. 2d 52, 56 (D.D.C.

2003; see alsd 4D Charles Alan Wight & Arthur R. Miller, Fed. Prac& Proc. Civ. 8 3826 (3d
ed. 2007 (noting that most federal courts place burden of establishing venue as proper on
plaintiff whendefendant has magbeoper objection To prevail on a motion to dismiss for
improper venue, howeverhe defendant must present facts that will defeat the plamtiff

assertion of venue.Khalil v. L-3 Commc’ns Titan Grp656 F. Supp. 2d 134, 135 (D.D.C.




2009). Unless there argpertinent factual disputes to resolve, a challenge to venue presents a

pure question of law. Williams v. GEICO Corp.792 F. Supp. 2d 58, P.D.C.2011).

Even where a plaintiff has brought its case in a proper venue, a district coutfanay,
the convenience of parties and witnesses, in the interests of justice . . . {fignsfeto any
other district . . . wherg might have been brought.” 28 U.S.C. § 1404(a). District courts have
“discretion . . . to adjudicate motions for transfer according to an ‘individualizedbygasese

consideration of aovenience and fairness.Btewart Org Inc. v. Ricoh Corp., 487 U.S. 22, 29

(1988) (quoting Van Dusen v. Barrack, 376 U.S. 612, 622 (1964)).

1. Analysis

In their Motion, Defendants ask the Court to dismiss the case for improper venue or, in
the alternativeto transfer it to a more convenient forunmamely, theDistrict of Maryland
Without engaging in a detailed analysis, the Court assumes that venue is prop&istritteof
Columbia. Under 28 U.S.C. § 1391(b)(2), a civil case may beghtaon “a judicial district in
which a substantial part of the events or omissions giving rise to the claimeattur other

words,Plaintiffs are not required to bring suit in the district where the most subszartiaif

the events happene&eee.q, Modaressi v. Vedadi, 441 F. Supp. 2d 51, 57 (D.D.C. 2006)

(“[E] ven if a substantial part of the events in this case took place in Maryland, that does not
preclude plaintiff from filing suit in the District of Columbia if a substantial part efabats

took placdthere], as well.); see alscCity of New York v. Cyco.Net, Inc., 383 F. Supp. 2d 526,

543 (S.D.N.Y. 2005) (“WVenue may be proper even if a greater part of the events gwitmais
claim happened in another forum.”Jhe Court will thus not dismiss the case under § 1406 for

improper venue.



Even if venue is proper in the District of Columbia, however, the Court still analyzes
whether transfer is warranted under § 1404 “for the convenience of parties andesitfiesd]
in the interests of justice In order to warrant such a transfer, the movant rimsstshow that

thecase ould havebeenbroughtinitially in the transferee districtSeeTreppel v. Reason, 793

F. Supp. 2d 429, 435 (D.D.C. 201Rlaintiffs certainly could have brought suit initially in
Maryland, given that all Defendants aesidents of that stat&See28 U.S.C. § 1391(b)(1)
(venue is proper in a judicial district where any defendant resides, if afidigits are residents
of the same state)

In addition,Defendants must demonstrétat “considerations of convenience and the

interest of justice weigh in favor of transfer .”. .Sierra Club v. Flowers, 276 F. Supp. 2d 62, 65

(D.D.C. 2003). To make such a determinatmyrts examine a series of privaéad public-

interest factors. SeBrout Unlimited v. U.S. Dep't of Agric., 944 Bupp. 1316(D.D.C.1996).

Privateinterest factors includ@l) the plaintiff's choice of forum; (2) the defendanthoice of
forum; (3 whether the claim arose elsewhere; (4) the convenience of the parties; (5) the
convenience of the witnesses; and (6) the ease of access to sources db@eabf.Public-
interest factors includ@) the transferedistrict’s familiarity with the govening laws; (2) the
relative congestion of the calendars of the transferor and transferee aodiff3) the local
interest in having local controversies decided at hofezid. The Court will look at both sets
of factors, keeping in mind that Defendants bear the burden of demonstrating Hethsivene

balance of factors favors transfeee Thayer/Patricof Educ. Funding, LLC v. Pryor Res., 196 F.

Supp. 2d 21, 31 (D.D.C. 200@)iting Gross v. Owen, 221 F.2d 94, 95 (D.C. Cir. 1955)).



A. Privae-nterest Factors

Although there are technically six privategerest factors, the Court combines them into
three categories for ease of analysis.
1. Parties’ Choice of Forum
Courts generally defer to plaintiffs’ choice of foruseeThayer 196 F. Supp. 2dt 31,
althoughthat deference is not always warranted “witaeeplaintiff's choice of forum has no
mearingful ties to the controversydndwhere transfer is sought “fa] forum with which
plaintiffs have substantial ties and where the subject mattee ¢dwsuit is connected . ”

Trout Unlimited 944 F. Supp. at 1(¢itationand internal quotation marksnitted). Indeed,

when “the forum preferred by the plaintiff is not his home forum,” and the defendaertspites
plaintiff’'s home forum, thethere is little reason to defer tioe plaintiff's preference.See

Reiffin v. Microsoft Corp., 104 F. Supp. 2d 48, 52 (D.D.C. 2086yordOudes v. Block, 516 F.

Supp. 13, 14 (D.D.C. 1981) (finding “negligible or non-existent” inconvenience for plaintiff in
transferring case to plaintiff's home forum).

This is so in the present case. Like the individual Defendants, Plaintiffsaaygakid
residents, as are all potential witnessgseAm. Compl., 11 5-13; Def. Reply at Refendants’
preferred forums thusalsoPlaintiffs’ home forum, which argues in favor of transf&eel5

Charles Alan Wright & Arthur R. MillerEed. Prac. & Proc. Civ. § 3849 (3d ed. 2007) (noting

the “strong inclination” of courts to favor transfer “when all of the padresresidents of the
proposed transferee district”).
2. Whether the Claim Arose Elsewhere
When evaluating a motion to transfer, the Court examines the nexus between the

underlying events from which a plaintiff's claim arose and his choice offforTransfer is



favored when “the material eventsat form the factual predicate of a plairisfilaim did not

occur in his chosen forum . . Douglas v. Chariots fafire, 918 F. Supp. 2d 24, 32 (D.D.C.

2013) citation omtted). For 8 1404 transfer analysi§c]ourts in this district have held that
claims‘arisé . . . in the location where therporate decisions underlying those claims were
made . . . or where most of the significant events giving rise to the claim occurred . . . .”
Treppel 793 F. Supp. 2d at 43 (internal citation omitted).

As noted above, Defendatmpaniesare incorporated and headquartereMaryland
andPlaintiffs concede thathis factor favors transfer that district noting thathe employee
payment decisions that form the basis of their claim were likely magellwdual Defendants
there SeeOpp. at 7. Defendants also conduct 90% of their business in Maryland, further
demonstrating that most of the significant events from which Plaintiffs’ clainséikety
occurred there This factor thusveighs in favor of transfer.

3. Convenience of Parties, Convenience of Witnesses, and Ease of Access to
Sources of Proof

To the extent the remaining factors weigh at all, they weigh slightly i fzfvoansfer.
As noted numerous times above, all parties to the case are Maryland residdrdagAstome
may reside closer to the District of Columbia than the federal courthouse in BaltBe®@pp.
at 7,Plaintiffs have not demonstrated that the case would be assigned to that division upon
transfer to Maryland If the case were assigned to the Greerdmltthouse, moreover, it would
be closer to the residences of both Plaintiffs and Defendants than the fedehausmim the
District of Columbia SeeRep. at 5.Transferring the case to Maryland is therefore more
cornvenient for everyone involved.
Finally, questions ofase of access to sources of proof are negligible because the relevant

documentsn the case- Defendants’ employee tirrendpay records and any documents



prepared by Plaintiffs’ counselmust be exchanged the discovery process, @glless of
which district ultimately hears the case.

Defendants haveaccordingly shown that the balance pfivateinterest factors weigh
in favor of transferring this case to Maryland.

B. Publicdnterest Factors

1. Transferee Court’s Familiarity with Goveing Laws
On the first publignterest factor, the Court assumes fiederal courts ifoththe
District of ColumbiaandMaryland will be equally familiar with thELSA statute. SeeNat'|

Wildlife Fed’n v. Harvey, 437 F. Supp. 2d 42, 49 (D.D.C. 2006}i6g thatwhere “both courts

are competent to interpret tfexleral statutes involved[,] . . . there is no reason to transfer or not
transfer based on this factor'While Plaintiffs bring claims under the wage laws of both the
District of Columbia and/aryland, this Court has yet to determine which state laws apply in this
case.Given the proximity of the two jurisdictions, it is not unreasonable to assume that
Maryland courts will be familiar with District of Columbia law and vice verSace choiceof-
law analysis has not yet been completed, at this point the Court cannot cahattice
familiarity factor favorsor disfavors transfer.
2. Relative Congestion of Courts
Courts in this district have found that relevant docket congestion and potee&d|p

resolution are factors that may favor transfgee, e.g.Treppel 793 F. Supp. 2d at 439;

Parkridge 6, LLC v. U.S. Dep'’t of Trans., 772 F. Supp. 2d 5, 8-9 (D.D.C. 2009). Yet, neither

Plaintiffs nor Defendants argue thate jurisdiction’s courtare any more clogged than the
others. Indeed, Plaintiff@greethat “[bJoth proposed venues are ready and able to handle this

case€ Opp. 8. This factor is a wash



3. Local Interest in Controversies

When a defendant has substantial business engagamargarticular distrigtthat
district has a stronigcal interest in resolvinghatcontroversy.SeeDouglas 918 F. Supp. 2d at
34. Although Defendants may have business engagements in both the District of Columbia and
Maryland, thevastmajority of their activities occur in Marylanguggestinghatstate has a
greater interest in resolvirige controversy. This factor, if it leans at all, favors Maryland.

In sum, Defendants have shown that the balance of pulbdiest factors favord, only
slightly, transfer to Maryland. Yet, given the clear tipping of the scales wat@interests, the
Court will transfer the case.

V.  Conclusion

SinceDefendants have met their burden of demonstratinghiedialance adboth the

private- and phlic-interest factors collectively weigln favor of transfeto Maryland the Court

will grant Defendants’ Motion. A contemporaneous Otestating will issue this day

Isl James E. Boasberg

JAMES E. BOASBERG

United States District Judge
Date: November 20, 2015




