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OGOQTCPFWO QRKPKQP

Rnckpvkhhu Lceswgu Okcpiq. Cpftg Piqoc. Ocvcnc Mc{c{c. cpf Qwyq Nkmwvw. cnngig vjcv

vjg{ ygtg dgcvgp d{ ugewtkv{ hqtegu qh vjg Fgoqetcvke Tgrwdnke qh vjg Eqpiq *ÐFTEÑ+ yjgp vjg{

uvcigf c rtqvguv cetquu vjg uvtggv htqo vjg Ycujkpivqp. F0E0 jqvgn yjgtg vjg FTE Rtgukfgpv cpf

jku fgngicvkqp ygtg uvc{kpi0 Ceeqtfkpi vq vjg eqornckpv. vjg dgcvkpi qp vjg ukfgycnm cetquu htqo

vjg Ecrgnnc Igqtigvqyp Jqvgn vqqm rnceg kp hwnn xkgy qh qhhkegtu qh vjg Fkuvtkev qh Eqnwodkc

Ogvtqrqnkvcp Rqnkeg Fgrctvogpv *ÐORFÑ+ cpf cigpvu qh vjg Wpkvgf Uvcvgu Ugetgv Ugtxkeg *ÐUgetgv

UgtxkegÑ qt ÐWUUUÑ+ yjq fgenkpgf vq kpvgtxgpg03 Ugeqpf Co0 Eqorn0 ]Fmv0 % 5;_ ̨ 30 Rnckpvkhhu

jcxg dtqwijv pginkigpeg enckou cpf enckou wpfgt 64 W0U0E0 ¸ 3;:5 cickpuv vjg ncy gphqtegogpv

cigpekgu. cnngikpi vjcv dqvj gpvkvkgu pginkigpvn{ hckngf vq fq cp{vjkpi vq uvqr vjg FTE hqtegu cpf

vjcv vjg{ ctg nkcdng hqt vjg xkqncvkqpu qh rnckpvkhhuÓ eqpuvkvwvkqpcn tkijvu vjcv vqqm rnceg vjcv fc{0

Seeid. ̨̨ 83Î93. 355Î66. 386Î940 Rnckpvkhhu cnuq dtqwijv ugevkqp 3;:5. pginkigpeg. cpf kpvgpvkqpcn

vqtv enckou cickpuv vjg eqorcpkgu vjcv qyp cpf qrgtcvg vjg Ecrgnnc Jqvgn Î Ecrgnnc Jqvgnu Itqwr.

3 Rnckpvkhhu jcxg cnuq hkngf enckou cickpuv vjg FTE. ugxgtcn qh kvu qhhkekcnu. cpf kvu ugewtkv{
hqtegu. kp vjgkt qhhkekcn cpf kpfkxkfwcn ecrcekvkgu0 SeeUgeqpf Co0 Eqorn0 Vjku qrkpkqp fgcnu qpn{
ykvj rnckpvkhhuÓ enckou cickpuv ORF. vjg Ugetgv Ugtxkeg. cpf vjg eqorcpkgu vjcv qyp vjg Ecrgnnc
Jqvgn0
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NNE *ÐEcrgnncÑ+ cpf Ecuvngvqp Jqvgn Rctvpgtu. NNE *ÐEcuvngvqpÑ+ *vqigvjgt Ðvjg jqvgn

eqorcpkguÑ+ Î id. ̨̨ 32Î33. enckokpi vjcv dgecwug vjg jqvgn eqorcpkgu jqwugf vjg FTE ugewtkv{

hqtegu cpf hckngf vq rtgxgpv vjgo htqo cuucwnvkpi rnckpvkhhu. vjg{ cevgf pginkigpvn{. xkqncvgf

rnckpvkhhuÓ eqpuvkvwvkqpcn tkijvu. cpf dgct tgurqpukdknkv{ wpfgt vjg fqevtkpg qh respondeat superior

hqt vjg cnngigf cuucwnv. vtgurcuukpi. eqpxgtukqp. cpf vjghv eqookvvgf d{ vjg FTE0 See id.̨ ̨ 83Î

93. 348Î54. 379Î85. 395Î990 Hkpcnn{. rnckpvkhhu Okcpiq cpf jku ykhg. Okejgnkpg Okcpiq *ÐO0

OkcpiqÑ+. jcxg hkngf c nquu qh eqpuqtvkwo encko cickpuv ORF. vjg Ugetgv Ugtxkeg. cpf vjg jqvgn

eqorcpkgu. yjkej ku fgtkxcvkxg qh OkcpiqÓu pginkigpeg enckou. cpf cnngigu vjcv cu c tguwnv qh vjg

cvvcem qp Okcpiq. rnckpvkhh cpf jku ykhg jcxg uwhhgtgf c nquu qh octkvcn tgncvkqpu0 Id. ̨̨ 39:Î:40

Qp Cwiwuv 39 cpf 3:. 4238. ORF cpf vjg jqvgn eqorcpkgu oqxgf vq fkuokuu vjg ugeqpf

cogpfgf eqornckpv rwtuwcpv vq Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*8+0 SeeOgvtqrqnkvcp Rqnkeg

FgrctvogpvÓu Oqv0 vq Fkuokuu ]Fmv0 % 88_ *ÐORF Oqv0Ñ+ cv 3= Ogo0 R0 ( C0 kp Uwrr0 qh ORFÓu

Oqv0 *ÐORFOgo0Ñ+= Vjg Ecrgnnc ItqwrÓu Oqv0 vq Fkuokuu Rnu0Ó Ugeqpf Co0 Eqorn0 ]Fmv0 % 89_

*ÐEcrgnnc Oqv0Ñ+ cv 30 Cpf qp Fgegodgt 3;. 4238. vjg Ugetgv Ugtxkeg oqxgf vq fkuokuu vjg ugeqpf

cogpfgf eqornckpv rwtuwcpv vq Hgfgtcn Twngu qh Ekxkn Rtqegfwtg 34*d+*3+ cpf 34*d+*8+0 Hgfgtcn

Fghu0Ó Oqv0 vq Fkuokuu Rnu0Ó Eqorn0 ]Fmv0 % :7_ *ÐWUUU Oqv0Ñ+ cv 3= Ogo0 qh R0 ( C0 kp Uwrr0 qh

WUUU Oqv0 *ÐWUUU Ogo0Ñ+0

Cuuwokpi vjcv vjg eqornckpv ku vtwg. kv eqpvckpu fkuvwtdkpi cnngicvkqpu vjcv rnckpvkhhu ygtg

ugtkqwun{ kplwtgf d{ vjg FTE ugewtkv{ hqtegu. cpf qpg ecp tgcfkn{ wpfgtuvcpf yj{ rnckpvkhhu ctg

htwuvtcvgf d{ vjg hcev vjcv W0U0 ncy gphqtegogpv qhhkegtu uvqqf d{ yjkng kv jcrrgpgf0 Dwv crrn{kpi

vjg ncy cu vjg Eqwtv ku dqwpf vq fq. vjg Eqwtv hkpfu vjcv vjg eqornckpv fqgu pqv ugv hqtvj c ngicn

dcuku vq jqnf ORF. vjg Ugetgv Ugtxkeg. qt vjg jqvgn eqorcpkgu tgurqpukdng hqt rnckpvkhhuÓ kplwtkgu.

cpf vjgtghqtg. cnn vjtgg oqvkqpu vq fkuokuu yknn dg itcpvgf0
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HCEVWCN DCEMITQWPF

Rnckpvkhh Lceswgu Okcpiq ku c tghwigg qh vjg FTE yjq ewttgpvn{ nkxgu kp Oct{ncpf0 Ugeqpf

Co0 Eqorn0 ̨ 40 Jg fguetkdgu jkougnh cu Ðc mpqyp qrrqpgpv cpf cevkxkuv cickpuv vjg FTE

iqxgtpogpv]Óu_ jwocp tkijvu xkqncvkqpu.Ñ id.. cpf cnqpi ykvj vjg qvjgt rnckpvkhhu. jg ocmgu vjg

hqnnqykpi cnngicvkqpu kp vjg eqornckpv<

Qp Cwiwuv 3 vjtqwij 8. 4236. vjg Rtgukfgpv qh vjg FTE. Lqugrj Mcdknc Mcdcpig

*ÐRtgukfgpv McdkncÑ+. cvvgpfgf vjg ÐW0U0 Î Chtkec NgcfgtuÓ UwookvÑ kp Ycujkpivqp F0E0 Ugeqpf

Co0 Eqorn0 ̨̨ 9. 440 Fwtkpi jku xkukv. Rtgukfgpv Mcdknc cpf jku fgngicvkqp uvc{gf cv vjg Ecrgnnc

Jqvgn0 Id. ̨̨ 44. 460

Qp Cwiwuv 8. 4236. rnckpvkhhu Okcpiq. Mc{c{c. cpf Nkmwvw uvcigf c rtqvguv cickpuv vjg

FTE qp vjg ukfgycnm cetquu vjg uvtggv htqo vjg Ecrgnnc Jqvgn0 Ugeqpf Co0 Eqorn0 ̨̨ 46. 490

Cnvjqwij Okcpiq uqwijv c rgtokv htqoORF hqt vjg rtqvguv. jg ycu kphqtogf vjcv jg fkf pqv pggf

qpg dgecwug jku itqwr yqwnf kpenwfg nguu vjcp vygpv{ rgqrng0 Id. ̨ 470 Okcpiq qdugtxgf dqvj

ORF qhhkegtu cpf Ugetgv Ugtxkeg cigpvu kp htqpv qh vjg jqvgn qp vjcv fcvg0 Id. ̨ 480

Ujqtvn{ chvgt Okcpiq. Mc{c{c. cpf Nkmwvw cttkxgf. vjg FTEÓu rtguu qhhkekcn. fghgpfcpv

Lgcpoctkg Mcuucodc. tgvwtpgf vq vjg jqvgn0 Ugeqpf Co0 Eqorn0 ̨ 490 Okcpiq cpf jku hgnnqy

rtqvguvqtu ujqwvgf cv fghgpfcpv Mcuucodc cpf jgnf wr ukipu eqpfgopkpi tcrg. eqttwrvkqp.

igpqekfg. fkevcvqtujkr. cpf jwocp tkijvu xkqncvkqpu kp vjg FTE0 Id0 Vjgp. fghgpfcpv Mcuucodc

gpvgtgf vjg jqvgn cpf ecog dcem qwv ykvj Ðcrrctgpv ugewtkv{ gphqtegtu qh vjg Mcdknc tgikog0Ñ Id. 

̨ 4:0 Rnckpvkhhu encko vjcv vjg FTE ugewtkv{ hqtegu crrtqcejgf Okcpiq cpf Ðdgicp dgnkvvnkpi.

vjtgcvgpkpi. kpvkokfcvkpi cpf fkutwrvkpiÑ jko cpf vjg qvjgt rtqvguvqtu0 Id. Uqqp chvgt. Rtgukfgpv

Mcdknc cttkxgf cv vjg jqvgn0 Id. ̨ 530 Okcpiq uvctvgf ujqwvkpi cv jko. cpf rnckpvkhhu encko vjcv
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Rtgukfgpv Mcdknc tgeqipk¦gf Okcpiq cu c Ðfkuukfgpv0Ñ Id0 Rtgukfgpv Mcdknc vjgp gpvgtgf vjg jqvgn0

Id. ̨ 540

Chvgt Rtgukfgpv Mcdknc gpvgtgf vjg jqvgn. cpqvjgt itqwr qh FTE ugewtkv{ hqtegu cnngigfn{

Ðtwujgf qwvÑ qh vjg dwknfkpi cpf lqkpgf vjg ugewtkv{ itqwr cntgcf{ jctcuukpi Okcpiq cpf vjg qvjgt

rtqvguvqtu0 Ugeqpf Co0 Eqorn0 ̨ 540 Vjg{ Ðkoogfkcvgn{ dgicp rj{ukecnn{ cvvcemkpiÑ vjg

rtqvguvqtu. cpf Okcpiq ycu Ðmpqemgf fqyp vq vjg itqwpf. dgcvgp. mkemgf. ejqmgf. cpf uvqorgf

qpÑ d{ vjg ugewtkv{ hqtegu0  Id. Cu c tguwnv. Okcpiq nquv ugxgtcn vggvj. uwhhgtgf c eqpewuukqp. cpf

kplwtgf jku urkpg cpf pgem0 Id. Rnckpvkhhu cnngig vjcv chvgt vjg FTE ugewtkv{ hqtegu dgcv Okcpiq.

vjg{ dtqmg kpvq jku rctmgf ect cpf uvqng. coqpi qvjgt vjkpiu. rtqvguv ocvgtkcnu. c eqorwvgt. cp

kRqf. cpf c ecogtc0 Id. ̨ 560

Rnckpvkhh Piqoc ycu yqtmkpi cv vjg Ecpcn Kpp Jqvgn nqecvgf cetquu vjg uvtggv htqo vjg

Ecrgnnc Jqvgn cv vjg vkog qh vjg rtqvguv. cpf jg ecog qwvukfg vq qdugtxg kv0 Ugeqpf Co0

Eqorn0 ̨ 570 Rnckpvkhhu encko vjcv vjg ugewtkv{ hqtegu dgcvkpi Okcpiq ucy Piqoc cpf dgnkgxgf jg

ycu c rctv qh vjg rtqvguv. uq vjg{ cvvcemgf jko cu ygnn0 Id.

Rnckpvkhhu cnngig vjcv fwtkpi cnn qh vjgug gxgpvu. ORF qhhkegtu cpf Ugetgv Ugtxkeg cigpvu qp

vjg uegpg qdugtxgf yjcv vqqm rnceg dwv vqqm pq cevkqp gzegrv vq wujgt cyc{ vjg cvvcemgtu chvgt vjg{

jcf dgcvgp Okcpiq0 Ugeqpf Co0 Eqorn0 ̨̨ 3. 48Î49. 52. 55Î56. 580 Vjg{ cnuq encko vjcv ukoknct

kpekfgpvu qeewttgf qp Cwiwuv 7 cpf 8. 4236 kp htqpv qh vjg Jc{u Cfcou Jqvgn kp Ycujkpivqp F0E0.

yjgp ugewtkv{ hqtegu htqo Vjg Icodkc. cpqvjgt Chtkecp eqwpvt{. dgcv rtqvguvgtu kp hwnn xkgy qh

ncy gphqtegogpv cigpvu0 Id. ̨ 450

RTQEGFWTCN JKUVQT[

Qp Lcpwct{ 7. 4237. eqwpugn hqt rnckpvkhh Okcpiq ugpv c fgocpf ngvvgt vq vjg Ugetgv Ugtxkeg

ugvvkpi hqtvj enckou qh pginkigpeg. eqpuvkvwvkqpcn xkqncvkqpu. fgtgnkevkqp qh fwv{. cpf fkuetkokpcvkqp
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ctkukpi qwv qh vjg Cwiwuv 8. 4236 kpekfgpv qwvukfg qh vjg Ecrgnnc Jqvgn0 Gz0 3 vq WUUU Oqv0

]Fmv0 % :7/3_0 Vjg ngvvgt uvcvgf vjcv Okcpiq ycu Ðceeqorcpkgf d{ qpg qt vyq rgtuqp]u_Ñ fwtkpi

vjg kpekfgpv cpf vjcv Ðvjg qvjgt rtqvguvqt tcp cyc{0Ñ Id. Kv cnuq fgocpfgf &32.222.222 kp rgtuqpcn

kplwt{ fcocigu hqt Okcpiq ykvjqwv kfgpvkh{kpi cp{ qvjgt enckocpvu0 Id. Vjg Ugetgv Ugtxkeg

tgurqpfgf d{ ngvvgt qp Crtkn 49. 42370 Kv uvcvgf vjcv kv jcf tgegkxgf OkcpiqÓu fgocpf ngvvgt cpf

cumgf Okcpiq vq tg/uwdokv jku encko wukpi cp gpenqugf Uvcpfctf Hqto ;7 kh jg uqwijv vq Ðrtqeggf

ykvj c encko cickpuv vjg Ugetgv Ugtxkeg wpfgt vjg ]Hgfgtcn Vqtvu Enckou Cev_0Ñ Gz0 4 vq WUUUOqv0

]Fmv0 % :7/4_0 Qp Ugrvgodgt 48. 4238. chvgt vjku ncyuwkv jcf cntgcf{ dggp hkngf. cnn hkxg rnckpvkhhu

ugpv kpfkxkfwcnn{ eqorngvgf hqtou vq vjg Ugetgv Ugtxkeg0 Gz0 5 vq WUUU Oqv0 ]Fmv0 % :7/5_0 Gcej

rnckpvkhh enckogf &32.222.222 kp rgtuqpcn kplwt{ fcocigu0 Id.

Rnckpvkhhu Okcpiq. jku ykhg. O0 Okcpiq. cpf Piqoc hkngf vjku cevkqp qp Cwiwuv 8. 42370

Eqorn0 ]Fmv0 % 3_0 Vjg eqornckpv ycu cogpfgf qp Hgdtwct{ 4;. 4238. Co0 Eqorn0 ]Fmv0 % 32_.

cpf cickp qp Oc{ 32. 42380 SeeUgeqpf Co0 Eqorn04 Kv eqpvckpu vjg hqnnqykpi eqwpvu<

‚ Eqwpv K< Etkogu Cickpuv Jwocpkv{ kp Xkqncvkqp qh vjg Ncy qh Pcvkqpu cpf1qt Vtgcv{
qh vjg W0U0 cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg FTE. cpf Lqugrj
Mcdknc=

‚ Eqwpv KK< Etwgn cpf Fgitcfkpi Vtgcvogpv kp Xkqncvkqp qh vjg Ncy qh Pcvkqpu cpf1qt
Vtgcv{ qh vjg W0U0 cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg FTE. cpf
Lqugrj Mcdknc=

‚ Eqwpv KKK< Fgrtkxcvkqp qh Eqpuvkvwvkqpcn cpf Ekxkn Tkijvu kp Xkqncvkqp qh 64
W0U0E0 ¸¸ 3;:5. 3;:: *Hktuv Cogpfogpv Htggfqo qh Urggej cpf Cuugodn{+ cickpuv cnn
fghgpfcpvu=

‚ Eqwpv KX< Fgrtkxcvkqp qh Tkijv vq Gpvgt QpgÓu Qyp Eqwpvt{ kp Xkqncvkqp qh vjg Ncy
qh Pcvkqpu cpf1qt Vtgcv{ qh vjg W0U0 cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu.
vjg FTE. cpf Lqugrj Mcdknc=

4 Vjg ewttgpv qrgtcvkxg eqornckpv cffgf rnckpvkhhu Nkmwvw cpf Mc{c{c cpf tgkpuvcvgf ugxgtcn
enckou cickpuv ORF. WUUU. cpf vjg jqvgn eqorcpkgu0
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‚ Eqwpv X< Kphtkpigogpv Wrqp Tkijvu vq Htgg Gzrtguukqp. Cuugodn{. Vjqwijv. cpf
Cuuqekcvkqp kp Xkqncvkqp qh vjg Ncy qh Pcvkqpu cpf1qt Vtgcv{ qh vjg W0U0 cickpuv vjg
kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg FTE. cpf Lqugrj Mcdknc=

‚ Eqwpv XK< Fgrtkxcvkqp qh Gswcn Rtqvgevkqp Wpfgt vjg Ncy kp Xkqncvkqp qh vjg Ncy qh
Pcvkqpu cpf1qt Vtgcv{ qh vjg W0U0 cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu.
vjg FTE. cpf Lqugrj Mcdknc=

‚ Eqwpv XKK< Ckfkpi cpf Cdgvvkpi Cevu kp Xkqncvkqp qh vjg Ncy qh Pcvkqpu cpf1qt Vtgcv{
qh vjg W0U0 cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg FTE. cpf Lqugrj
Mcdknc=

‚ Eqwpv XKKK< Dcvvgt{ cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg FTE. cpf
Lqugrj Mcdknc=

‚ Eqwpv KZ< Cuucwnv cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg FTE. Lqugrj
Mcdknc. cpf vjg jqvgn eqorcpkgu=

‚ Eqwpv Z< Fgrtkxcvkqp qh Eqpuvkvwvkqpcn cpf Ekxkn Tkijvu kp Xkqncvkqp qh 64
W0U0E0 ¸¸ 3;:5. 3;:: *ÐHktuv Cogpfogpv Htggfqo qh Urggej Cpf Cuugodn{ Encwug.
Hqwtvj Cogpfogpv Fwg Rtqeguu cpf Ugctej cpf Ugk¦wtg Encwugu. Hkhvj Cogpfogpv
Etwgn cpf Wpwuwcn Rwpkujogpv Encwug. Hkhvj Cogpfogpv Vcmkpiu Encwug. cpf
Hqwtvggpvj Cogpfogpv Gswcn Rtqvgevkqp EncwugÑ+ cickpuv vjg FTE. Lqugrj Mcdknc.
ORF. cpf vjg Ugetgv Ugtxkeg=

‚ Eqwpv ZK< Kpvgpvkqpcn Kphnkevkqp qh Goqvkqpcn Fkuvtguu cickpuv vjg kpfkxkfwcn1qhhkekcn
ecrcekv{ fghgpfcpvu. vjg FTE. cpf Lqugrj Mcdknc=

‚ Eqwpv ZKK< Hcnug Kortkuqpogpv cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvu. vjg
Fgoqetcvke Tgrwdnke qh Eqpiq Iqxgtpogpv. vjg Godcuu{ qh vjg Fgoqetcvke Tgrwdnke
qh Eqpiq. cpf Lqugrj Mcdknc=

‚ Eqwpv ZKKK< Pginkigpeg cickpuv vjg jqvgn eqorcpkgu=

‚ Eqwpv ZKX< Pginkigpeg cickpuv ORF cpf vjg Ugetgv Ugtxkeg=

‚ Eqwpv ZX< Vtgurcuukpi. Eqpxgtukqp cpf Vjghv cickpuv vjg kpfkxkfwcn1qhhkekcn ecrcekv{
fghgpfcpvu. vjg Fgoqetcvke Tgrwdnke qh Eqpiq Iqxgtpogpv. Lqugrj Mcdknc. cpf vjg
jqvgn eqorcpkgu= cpf

‚ Eqwpv ZXK< Nquu qh Eqpuqtvkwo cickpuv cnn fghgpfcpvu0
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Qpn{ ORF. vjg Ugetgv Ugtxkeg. cpf vjg jqvgn eqorcpkgu jcxg tgurqpfgf vq fcvg. cnn ykvj

oqvkqpu vq fkuokuu05 Uq vjku ogoqtcpfwo qrkpkqp cfftguugu qpn{ vjg cnngicvkqpu cickpuv vjqug

fghgpfcpvu06

UVCPFCTF QH TGXKGY

Kp gxcnwcvkpi c oqvkqp vq fkuokuu wpfgt gkvjgt Twng 34*d+*3+ qt 34*d+*8+. vjg Eqwtv owuv

Ðvtgcv vjg eqornckpvÓu hcevwcn cnngicvkqpu cu vtwg 0 0 0 cpf owuv itcpv rnckpvkhh Òvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0ÓÑ Sparrow v. United Air Lines, Inc.. 438

H05f 3333. 3335 *F0E0 Ekt0 4222+ *kpvgtpcn ekvcvkqpu qokvvgf+. swqvkpi Schuler v. United States.

839 H04f 827. 82: *F0E0 Ekt0 3;9;+= see alsoAm. Nat’l Ins. Co. v. FDIC. 864 H05f 3359. 335;

*F0E0 Ekt0 4233+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg rnckpvkhh kh vjqug

kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv ceegrv rnckpvkhhÓu

ngicn eqpenwukqpu0 Browning v. Clinton. 4;4 H05f 457. 464 *F0E0 Ekt0 4224+0

K0 Uwdlgev Ocvvgt Lwtkufkevkqp

Wpfgt Twng 34*d+*3+. vjg rnckpvkhh dgctu vjg dwtfgp qh guvcdnkujkpi lwtkufkevkqp d{ c

rtgrqpfgtcpeg qh vjg gxkfgpeg0 See Lujan v. Defs. of Wildlife. 726 W0U0 777. 783 *3;;4+= Shekoyan

5 Ecrgnnc hkngf c oqvkqp vq fkuokuu. Ecrgnnc Oqv0. cpf kp c uvgr vjcv ku igpgtcnn{ rgtokvvgf
wpfgt vjg Hgfgtcn Twngu. Ecuvngvqp lqkpgf kp vjcv oqvkqp0 Ecuvngvqp Rtcgekrg Lqkpkpi Ecrgnnc Oqv0
]Fmv0 % :5_ *ÐEcuvngvqp RtcgekrgÑ+= seeUnited States ex rel. Landis v. Tailwind Sports Corp.. 73
H0 Uwrr0 5f ;. 75 *F0F0E0 4236+ *ÐKp oquv kpuvcpegu. lqkpkpi cpf kpeqtrqtcvkpi vjg ngicn ctiwogpvu
qh c eq/rctv{ ku eqooqp 0 0 0 0 Vjg ucog qt ukoknct ngicn ctiwogpvu ecp qhvgp dg ocfg qp dgjcnh
qh ocp{ rctvkgu0Ñ+= Grissom v. District of Columbia. :75 H0 Uwrr0 4f 33:. 343 *F0F0E0 4234+
*rgtokvvkpi lqkpkpi c oqvkqp vq fkuokuu+0

6 Vjg oqvkqpu jcxg dggp hwnn{ dtkghgf0 SeeRnu0Ó Tgur0 kp Qrr0 vq Ecrgnnc Oqv0 ]Fmv0 % 8;_
*ÐRnu0Ó Ecrgnnc Qrr0Ñ+= Tgrn{ vq Rnu0Ó Ecrgnnc Qrr0 ]Fmv0 % 93_ *ÐEcrgnnc Tgrn{Ñ+= Rnu0Ó Tgur0 kp
Qrr0 vq ORF Oqv0 ]Fmv0 % 92_ *ÐRnu0Ó ORF Qrr0Ñ+= Tgrn{ vq Rnu0Ó ORF Qrr0 ]Fmv0 % 95_ *ÐORF
Tgrn{Ñ+= Rnu0Ó Tgur0 kp Qrr0 vq WUUU Oqv0 ]Fmv0 % :8_ *ÐRnu0Ó WUUU Qrr0Ñ+= Tgrn{ kp Uwrr0 qh
WUUU Oqv0 ]Fmv0 % :9_ *ÐWUUU Tgrn{Ñ+0



:

v. Sibley Int’l Corp.. 439 H0 Uwrr0 4f 7;. 85 *F0F0E0 4224+0 Hgfgtcn eqwtvu ctg eqwtvu qh nkokvgf

lwtkufkevkqp cpf vjg ncy rtguwogu vjcv Ðc ecwug nkgu qwvukfg vjku nkokvgf lwtkufkevkqp0Ñ Kokkonen v. 

Guardian Life Ins. Co. of Am.. 733 W0U0 597. 599 *3;;6+= see also Gen. Motors Corp. v. EPA. 585

H05f 664. 66: *F0E0 Ekt0 4226+ *ÐCu c eqwtv qh nkokvgf lwtkufkevkqp. yg dgikp. cpf gpf. ykvj cp

gzcokpcvkqp qh qwt lwtkufkevkqp0Ñ+0 Ð]D_gecwug uwdlgev/ocvvgt lwtkufkevkqp ku Òcp Ctv]keng_ KKK cu

ygnn cu c uvcvwvqt{ tgswktgogpv 0 0 0 pq cevkqp qh vjg rctvkgu ecp eqphgt uwdlgev/ocvvgt lwtkufkevkqp

wrqp c hgfgtcn eqwtv0ÓÑ Akinseye v. District of Columbia. 55; H05f ;92. ;93 *F0E0 Ekt0 4225+.

swqvkpi Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guinee. 678 W0U0 8;6. 924 *3;:4+0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu hqt ncem qh lwtkufkevkqp. wpnkmg yjgp fgekfkpi c

oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg eqwtv Ðku pqv nkokvgf vq vjg cnngicvkqpu qh vjg eqornckpv0Ñ

Hohri v. United States. 9:4 H04f 449. 463 *F0E0 Ekt0 3;:8+. vacated on other grounds. 6:4 W0U0

86 *3;:9+0 Tcvjgt. Ðc eqwtv oc{ eqpukfgt uwej ocvgtkcnu qwvukfg vjg rngcfkpiu cu kv fggou

crrtqrtkcvg vq tguqnxg vjg swguvkqp ]qh_ yjgvjgt kv jcu lwtkufkevkqp vq jgct vjg ecug0Ñ Scolaro v. 

D.C. Bd. of Elections & Ethics. 326 H0 Uwrr0 4f 3:. 44 *F0F0E0 4222+. ekvkpi Herbert v. Nat’l 

Acad. of Scis.. ;96 H04f 3;4. 3;9 *F0E0 Ekt0 3;;4+= see also Jerome Stevens Pharm.. Inc. v. FDA.

624 H05f 346;. 3475 *F0E0 Ekt0 4227+0

KK0 Hcknwtg vq Uvcvg c Encko

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq Òuvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0ÓÑ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+. swqvkpi Bell Atl. Corp. v. Twombly. 772 W0U0 766. 792 *4229+0 Kp Iqbal.

vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu fgekukqp kp Twombly< ÐHktuv. vjg

vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu eqpvckpgf kp c eqornckpv ku kpcrrnkecdng



;

vq ngicn eqpenwukqpu0Ñ Id. Cpf Ð]u_geqpf. qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh

uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id0 cv 89;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id0 cv 89:0 ÐVjg

rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó dwv kv cumu hqt oqtg vjcp c ujggt

rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id0. swqvkpi Twombly. 772 W0U0 cv 7880 C

rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu cpf eqpenwukqpuÑ qt c Ðhqtowncke tgekvcvkqp qh vjg gngogpvu

qh c ecwug qh cevkqp.Ñ id0. swqvkpi Twombly. 772 W0U0 cv 777. cpf Ð]v_jtgcfdctg tgekvcnu qh vjg

gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf d{ ogtg eqpenwuqt{ uvcvgogpvu. fq pqv uwhhkeg0Ñ Id0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg eqornckpv ku eqpuvtwgf

nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf vjg Eqwtv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id.= see also Browning. 4;4 H05f cv 4640 Kp twnkpi wrqp c

oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{ eqpukfgt qpn{ Ðvjg hcevu cnngigf

kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf d{ tghgtgpeg kp vjg eqornckpv.

cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ Gustave-Schmidt v. Chao. 448 H0

Uwrr0 4f 3;3. 3;8 *F0F0E0 4224+0

CPCN[UKU

K0 ORFÓu Oqvkqp vq Fkuokuu

Vjg F0E0 Ogvtqrqnkvcp Rqnkeg Fgrctvogpv jcu oqxgf vq fkuokuu cnn qh vjg enckou cickpuv kv

qp vjg itqwpf vjcv kv ku non sui juris. vjcv ku. vjcv kv ncemu vjg ngicn ecrcekv{ vq dg uwgf0 ORF Ogo0
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cv 6Î70 Vjku ku c eqttgev uvcvgogpv qh vjg ncy. dwv vjg Eqwtv tgeqipk¦gu vjcv rnckpvkhhuÓ eqornckpv

cnngigu vjcvORF Ðku cp cigpe{ qh vjg Fkuvtkev qh Eqnwodkc owpkekrcnkv{Ñ cpf vjcv rnckpvkhhuÓ enckou

kpxqnxg ÐORF qhhkegtu0Ñ Ugeqpf0 Co0 Eqorn0 ̨ ;0 Uq vjg Eqwtv yknn rtqeggf ykvj kvu cpcn{uku cu

kh rnckpvkhhu jcf rtqrgtn{ pcogf vjg Fkuvtkev qh Eqnwodkc cu c fghgpfcpv0

Vjg Fkuvtkev cuugtvu vjcv rnckpvkhhu jcxg hckngf vq uvcvg c encko cickpuv vjg owpkekrcnkv{ wpfgt

ugevkqp 3;:5 dgecwug vjg{ jcxg pqv uwhhkekgpvn{ cnngigf vjcv c ewuvqo qt rqnke{ qh vjg Fkuvtkev ycu

vjg ecwug qh rnckpvkhhuÓ kplwtkgu cv vjg jcpfu qh vjg FTE0 ORF Ogo0 cv 9Î320 Kv cnuq eqpvgpfu

vjcv kv ku koowpg htqo cevkqpu hqt pginkigpeg wpfgt vjg rwdnke fwv{ fqevtkpg0 Id. cv 33Î360 Ukpeg

vjg Fkuvtkev ku eqttgev qp dqvj eqwpvu. cnn qh rnckpvkhhuÓ enckou cickpuv ORF yknn dg fkuokuugf hqt

hcknwtg vq uvcvg c encko wrqp yjkej tgnkgh ecp dg itcpvgf0

C0 ORF ku Non Sui Juris0

Egtvckp iqxgtpogpv gpvkvkgu ctg pqv uwcdng dgecwug vjg{ ctg pqv gpvkvkgu Ðyjkej Eqpitguu

jcu cwvjqtk¦gf vq dg uwgf0Ñ Blackmar v. Guerre. 564 W0U0 734. 737 *3;74+= see Sibley v. U.S. 

Supreme Court. 9:8 H0 Uwrr0 4f 55:. 566 *F0F0E0 4223+ *ÐKp vjg cdugpeg qh gzrnkekv uvcvwvqt{

cwvjqtk¦cvkqp. dqfkgu ykvjkp vjg Fkuvtkev qh Eqnwodkc iqxgtpogpv ctg pqv uwcdng cu ugrctcvg

gpvkvkgu0Ñ+. swqvkpi Daskalea v. Wash. Humane Soc’y. 6:2 H0 Uwrr0 4f 38. 44 *F0F0E0 4229+0

Urgekhkecnn{. eqwtvu ykvjkp vjku Ektewkv jcxg fgvgtokpgf vjcv ORF Ðku c pqpeqtrqtcvg fgrctvogpv

qt dqf{ ykvjkp vjg Fkuvtkev qh Eqnwodkc cpf ku pqv uwcdng cu c ugrctcvg gpvkv{0Ñ Aleotti v. Baars.

:;8 H0 Uwrr0 3. 8 *F0F0E0 3;;7+. ekvkpi Fields v. D.C. Dep’t of Corrections. 9:; H0 Uwrr0 42. 44

*F0F0E0 3;;4+0 Cpf cp gzcokpcvkqp qh vjg uvcvwvg vjcv etgcvgu ORF ujqyu vjcv kv eqpvckpu pq

rtqxkukqp cnnqykpi uwkv cickpuv kv0 SeeF0E0 Eqfg ¸ 7/323023 et. seq0

Ukpeg pq uvcvwvg cwvjqtk¦gu uwkv cickpuv ORF. rnckpvkhhuÓ enckou cickpuv kv owuv dg

fkuokuugf0 Jqygxgt. vjg Fkuvtkev qh Eqnwodkc oc{ dg uwduvkvwvgf cu vjg fghgpfcpv0 See Sampson 
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v. D.C. Dep’t of Corrections. 42 H0 Uwrr0 5f 4:4. 4:7 *F0F0E0 4236+ *ÐYjgp c rnckpvkhh

gttqpgqwun{ pcogu cu c fghgpfcpv c Fkuvtkev qh Eqnwodkc cigpe{ kpuvgcf qh vjg Fkuvtkev qh

Eqnwodkc kvugnh. c eqwtv oc{ uwduvkvwvg vjg Fkuvtkev cu c fghgpfcpv hqt kvu cigpe{0Ñ+0

D0 Rnckpvkhhu jcxg hckngf vq uvcvg c encko qh owpkekrcn nkcdknkv{ wpfgt ugevkqp 3;:50

30 Ngicn Uvcpfctf

Rnckpvkhhu jcxg hckngf vq uvcvg c rtqrgt encko cickpuv vjg Fkuvtkev qh Eqnwodkc wpfgt ugevkqp

3;:50 Vjg uvcvwvg rtqxkfgu<

Gxgt{ rgtuqp yjq. wpfgt eqnqt qh cp{ uvcvwvg. qtfkpcpeg. tgiwncvkqp.
ewuvqo. qt wucig. qh cp{ Uvcvg qt Vgttkvqt{ qt vjg Fkuvtkev qh Eqnwodkc.
uwdlgevu. qt ecwugu vq dg uwdlgevgf. cp{ ekvk¦gp qh vjg Wpkvgf Uvcvgu qt qvjgt
rgtuqp ykvjkp vjg lwtkufkevkqp vjgtgqh vq vjg fgrtkxcvkqp qh cp{ tkijvu.
rtkxkngigu. qt koowpkvkgu ugewtgf d{ vjg Eqpuvkvwvkqp cpf ncyu. ujcnn dg
nkcdng vq vjg rctv{ kplwtgf kp cp cevkqp cv ncy. uwkv kp gswkv{. qt qvjgt rtqrgt
rtqeggfkpiu hqt tgftguu0

64 W0U0E0 ¸ 3;:50

Cu vjg Uwrtgog Eqwtv uvcvgf kp Monell v. Dep’t of Soc. Servs.. 658 W0U0 87:. 8;3 *3;9:+.

Ðc owpkekrcnkv{ ecppqv dg jgnf nkcdng wpfgt ¸ 3;:5 qp c respondeat superiorvjgqt{0Ñ Yjgtg. cu

jgtg. c rnckpvkhh uggmu vq jqnf c owpkekrcnkv{ nkcdng wpfgt ugevkqp 3;:5. vjg owpkekrcnkv{ owuv jcxg

cevgf kp ceeqtfcpeg ykvj c Ðiqxgtpogpv]_ rqnke{ qt ewuvqo. yjgvjgt ocfg d{ kvu ncyocmgtu qt d{

vjqug yjqug gfkevu qt cevu oc{ hcktn{ dg uckf vq tgrtgugpv qhhkekcn rqnke{.Ñ vjcv Ðecwugf c

eqpuvkvwvkqpcnÑ xkqncvkqp cpf vjcv Ðkphnkevu vjg kplwt{0Ñ Monell. 658 W0U0 cv 8;3. 8;60

Kp vjg {gctu chvgt Monell, vjg Uwrtgog Eqwtv jcu tgchhktogf vjku jqnfkpi0 Ð]Y_jkng

Eqpitguu pgxgt swguvkqpgf kvu rqygt vq korqug ekxkn nkcdknkv{ qp owpkekrcnkvkgu hqt vjgkt ownknngicn

cevu. Eqpitguu fkf fqwdv kvu eqpuvkvwvkqpcn rqygt vq korqug uwej nkcdknkv{ kp qtfgt vq qdnkig

owpkekrcnkvkgu vq eqpvtqn vjg eqpfwev qh others.Ñ  Pembaur v. City of Cincinnati, 697 W0U 68;. 69;

*3;:8+ *gorjcuku kp qtkikpcn+. ekvkpi Monell. 658 W0U0 cv 887Î:50 ÐVjg Òqhhkekcn rqnke{Ó
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tgswktgogpv ycu kpvgpfgf vq fkuvkpiwkuj cevu qh vjg municipality htqo cevu qh employeesqh vjg

owpkekrcnkv{. cpf vjgtgd{ ocmg engct vjcv owpkekrcn nkcdknkv{ ku nkokvgf vq cevkqp hqt yjkej vjg

owpkekrcnkv{ ku cevwcnn{ tgurqpukdng0Ñ Id. Vjku tgswktgogpv hnqyu fktgevn{ htqo vjg uvcvwvg kvugnh0

Kp Baker v. District of Columbia. 548 H05f 3524. 3528 *F0E0 Ekt0 4225+. vjg Eqwtv qh

Crrgcnu gzrnckpgf vjcv c fkuvtkev eqwtv cuuguukpi c ugevkqp 3;:5 encko owuv cum vyq swguvkqpu0

Hktuv. fqgu vjg eqornckpv uvcvg c encko hqt c rtgfkecvg eqpuvkvwvkqpcn xkqncvkqpA Id. Ugeqpf. kh uq.

fqgu vjg eqornckpv uvcvg c Ðencko vjcv c ewuvqo qt rqnke{ qh vjg owpkekrcnkv{ ecwugf vjg xkqncvkqpAÑ

Id. Vq ucvkuh{ vjg hktuv rtqpi qh vjg cpcn{uku. cnn vjcv pggfu vq dg guvcdnkujgf Ðku uqog eqpuvkvwvkqpcn

jcto uwhhgtgf d{ vjg rnckpvkhh=Ñ kv ku pqv pgeguuct{ vjcv vjg owpkekrcnkv{Óu rqnke{ ocmgtu qt

gornq{ggu dg kornkecvgf0 Id. Vq oggv vjg ugeqpf rtqpi. vjg eqwtv owuv fgvgtokpg yjgvjgt vjg

rnckpvkhh jcu cnngigf cp Ðchhktocvkxg nkpmÑ dgvyggp vjg owpkekrcnkv{Óu rqnke{ cpf vjg kplwt{ Ðuwej

vjcv c owpkekrcn rqnke{ ycu vjg Òoqxkpi hqtegÓ dgjkpf vjg eqpuvkvwvkqpcn xkqncvkqp0Ñ Id.. ekvkpi City 

of Okla. City v. Tuttle. 693 W0U0 :2:. :45 *3;:7+ cpf City of Canton v. Harris. 6:; W0U0 59:. 5:;

*3;:;+0

Vjg Bakereqwtv gzrnckpgf<

Vjgtg ctg c pwodgt qh yc{u kp yjkej c Ðrqnke{Ñ ecp dg ugv d{ c owpkekrcnkv{
vq ecwug kv vq dg nkcdng wpfgt ¸ 3;:5< vjg gzrnkekv ugvvkpi qh c rqnke{ d{ vjg
iqxgtpogpv vjcv xkqncvgu vjg Eqpuvkvwvkqp 0 0 0 = vjg cevkqp qh c rqnke{ ocmgt
ykvjkp vjg iqxgtpogpv 0 0 0 = vjg cfqrvkqp vjtqwij c mpqykpi hcknwtg vq cev
d{ c rqnke{ ocmgt qh cevkqpu d{ jku uwdqtfkpcvgu vjcv ctg uq eqpukuvgpv vjcv
vjg{ jcxg dgeqog ÐewuvqoÑ 0 0 0 = qt vjg hcknwtg qh vjg iqxgtpogpv vq tgurqpf
vq c pggf *hqt gzcorng. vtckpkpi qh gornq{ggu+ kp uwej c ocppgt cu vq ujqy
Ðfgnkdgtcvg kpfkhhgtgpegÑ vq vjg tkum vjcv pqv cfftguukpi vjg pggf yknn tguwnv
kp eqpuvkvwvkqpcn xkqncvkqpu0

Id. cv 3528 *kpvgtpcn ekvcvkqpu qokvvgf+0 RnckpvkhhuÓ eqornckpv crrgctu vq ugv hqtvj vyq vjgqtkgu qh

nkcdknkv{< *3+ vjg gzkuvgpeg qh c owpkekrcn rqnke{. cpf *4+ fgnkdgtcvg kpfkhhgtgpeg0
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40 Gzrtguu Owpkekrcn Rqnke{

Rnckpvkhhu cnngig kp Eqwpv KKK vjcv cnn qh vjg fghgpfcpvu fgrtkxgf vjgo qh vjgkt eqpuvkvwvkqpcn

tkijvu0 Vjg eqwpv ku gpvkvngf. ÐFgrtkxcvkqp qh Eqpuvkvwvkqpcn cpf Ekxkn Tkijvu 0 0 0 Hktuv Cogpfogpv

Htggfqo qh Urggej cpf Cuugodn{.Ñ dwv vjg rctcitcrju vjcv eqortkug vjcv eqwpv cnngig vjcv

fghgpfcpvu fgrtkxgf rnckpvkhhu qh nkdgtv{ cpf ugewtkv{ ykvjqwv fwg rtqeguu0 Ugeqpf Co0

Eqorn0 ̨̨ 83. 860 Vjg eqwpv urgekhkgu vjcv vjg FTE Ðkpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvuÑ

fgrtkxgf rnckpvkhh Okcpiq qh jku tkijvu d{ uwttqwpfkpi. dgcvkpi. cpf vjtgcvgpkpi jko. id. ̨ 88. cpf

qvjgt vjcp kpeqtrqtcvkpi vjg tguv qh vjg eqornckpv. kv eqpvckpu pq cnngicvkqpu eqpegtpkpi cevu qt

qokuukqpu d{ ORF qhhkegtu0

Eqwpv Z cnngigu vjcv vjg FTE. Rtgukfgpv Mcdknc. Ugetgv Ugtxkeg. cpf ORF fgrtkxgf

rnckpvkhhu Ðqh vjgkt eqpuvkvwvkqpcn cpf ekxkn tkijvu vq htgg urggej cpf cuugodn{. fwg rtqeguu.

rtqjkdkvkqp cickpuv etwgn cpf wpwuwcn rwpkujogpv. rtqjkdkvkqp cickpuv ugk¦wtg ykvjqwv lwuv

eqorgpucvkqp. cpf gswcn rtqvgevkqp qh vjg ncyÑ wpfgt vjg Hktuv. Hqwtvj. Hkhvj. cpf Hqwtvggpvj

Cogpfogpvu0 Ugeqpf Co0 Eqorn0 ̨ 35507 Rnckpvkhhu encko vjcv vjg FTE Ðkpfkxkfwcn1qhhkekcn

ecrcekv{ fghgpfcpvuÑ xkqncvgf rnckpvkhhuÓ tkijvu vq htgg urggej. fwg rtqeguu. cpf qvjgt rtqvgevkqpu

Ðd{ dcvvgtkpi cpf cuucwnvkpiÑ vjgo hqt uvcikpi vjg rtqvguv cickpuv Rtgukfgpv Mcdknc cpf ugk¦kpi vjgkt

dgnqpikpiu0 Id. ̨ 35:0 Vjg{ cff vjcv ORFÓu Ðrqnkekgu cpf1qt rtqvqeqn cpf1qt rtcevkeg qh rtqvgevkpi

hqtgkip iqxgtpogpv fkipkvctkgu cpf vjgkt gpvqwtcig. rtqxkfgf c eqxgt hqt vjg cuucwnv cpf dcvvgt{

cickpuv ]r_nckpvkhhu. cpf fktgevn{ cpf rtqzkocvgn{ ecwugf vjg xkqncvkqp qh ]r_nckpvkhh OkcpiqÓu cpf

PiqocÓu eqpuvkvwvkqpcn tkijvu0Ñ Id. ̨ 3630 Vjgug cnngicvkqpu ctg kpuwhhkekgpv vq ucvkuh{ vjg vyq/

rtqpi vguv ugv hqtvj kp Baker0

7 Rnckpvkhhu uggo vq okucrrtgjgpf vjg hqewu qh vjg etwgn cpf wpwuwcn rwpkujogpv encwug. cpf
vjg{ kpeqttgevn{ uwiiguv vjcv kv ku hqwpf kp vjg Hkhvj Cogpfogpv0
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Hktuv qh cnn. gxgp vjqwij vjg hktuv rtqpi qh vjg Bakervguv tgswktgu qpn{ Ðuqog eqpuvkvwvkqpcn

jcto uwhhgtgf d{ vjg rnckpvkhh.Ñ 548 H05f cv 3528. kv ku jkijn{ swguvkqpcdng yjgvjgt rnckpvkhhu jcxg

cnngigf vjg pgeguuct{ rtgfkecvg eqpuvkvwvkqpcn xkqncvkqp0 Eqwpv KKK eqornckpu qh yjcv kv

ejctcevgtk¦gu cu cp wpeqpuvkvwvkqpcn cuucwnv rgtrgvtcvgf d{ hqtgkip qhhkekcnu cpf ugewtkv{ iwctfu.

dwv kv fqgu pqv encko vjcv cp{ W0U0 hgfgtcn qt uvcvg iqxgtpogpv cevqt fgrtkxgfOkcpiq qh jku nkdgtv{.

cpf vjgtghqtg. kv fqgu pqv cnngig cp{ eqpuvkvwvkqpcn xkqncvkqp08 See Lugar v. Edmondson Oil Co..

679 W0U0 ;44. ;58 *3;:4+ *ÐQwt ecugu jcxg ceeqtfkpin{ kpukuvgf vjcv vjg eqpfwev cnngigfn{ ecwukpi

vjg fgrtkxcvkqp qh c hgfgtcn tkijv dg hcktn{ cvvtkdwvcdng vq vjg Uvcvg0Ñ+0 Cpf vjg cuucwnv cnngigf kp

Eqwpv Z vq dg kp tgurqpug vq rnckpvkhhuÓ fgoqpuvtcvkqp ycu ecttkgf qwv d{ vjg FTE. uq vjcv eqwpv

cnuq hcknu vq cnngig cp kphtkpigogpv qh rnckpvkhhuÓ Hktuv Cogpfogpv tkijvu Î qt cp{ qvjgt

eqpuvkvwvkqpcn tkijvu Î d{ c W0U0 qhhkekcn dqwpf d{ vjg EqpuvkvwvkqpÓu tgswktgogpvu0 SeeUgeqpf

8 Kp Eqwpv KKK. rnckpvkhhu fq eqpenwuqtkn{ cnngig vjcv vjg Ðkpfkxkfwcn1qhhkekcn ecrcekv{
fghgpfcpvuÑ cevgf Ðwpfgt vjg eqnqt qh uvcvg cwvjqtkv{ cpf1qt cevwcn qt crrctgpv uvcvg cwvjqtkv{Ñ
yjgp vjg{ fgrtkxgf rnckpvkhh Okcpiq qh jku tkijvu0 Ugeqpf Co0 Eqorn0 ̨ 880 Dwv vjg wug qh vjku
upkrrgv qh ncpiwcig htqo ugevkqp 3;:5 fqgu pqv ikxg tkug vq cp kphgtgpeg vjcv vjg rgtrgvtcvqtu qh
vjg cuucwnv ygtg cevkpi wpfgt eqnqt qh vjg ncy qh vjg Fkuvtkev qh Eqnwodkc qt cp{ W0U0 uvcvg= kpuvgcf.
vjku Eqwpv rnckpn{ cnngigu vjcv cp{ fgrtkxcvkqp qh tkijvu ycu ecttkgf qwv wpfgt eqnqt qh vjg cwvjqtkv{
qh vjg FTE0 Vjg Ðkpfkxkfwcn1qhhkekcn ecrcekv{ fghgpfcpvuÑ ctg fghkpgf kp vjg eqornckpv vq dg FTE
Ðpcvkqpcnu. qhhkekcnu. cigpvu. tgrtgugpvcvkxgu. htkgpfu. cpf1qt qhhkegtu qh FT Eqpiq Iqxgtpogpv cpf
qt Fghgpfcpv Lqugrj Mcdknc0Ñ Id. ̨ 340 Vjg cnngicvkqpu kp Eqwpv KKK tgncvg vq vjg cevkqpu wpfgtvcmgp
d{ vjqug kpfkxkfwcnu Î uwttqwpfkpi rnckpvkhh Okcpiq. gpuwtkpi vjcv jg eqwnf pqv guecrg. dgcvkpi
jko. cpf uwdugswgpvn{ kuuwkpi fgcvj vjtgcvu cickpuv jko Î cpf Eqwpv KKK urgekhkecnn{ cnngigu vjcv
fghgpfcpvu FTE cpf Mcdknc ujqwnf dg nkcdng hqt fcocigu hqt vjqug cevkqpu Ðxkc fktgev qtfgt cpf1qt
eqoocpf tgurqpukdknkv{ cpf1qt tgurqpfgcv uwrgtkqt0Ñ Id. ̨̨ 88Î890 Cpf yjkng Eqwpv KKK ku gpvkvngf
ÐFgrtkxcvkqp qh Eqpuvkvwvkqpcn cpf Ekxkn Tkijvu kp Xkqncvkqp qh 64 W0U0E0 ¸¸ 3;:5. 3;:: *Hktuv
Cogpfogpv Htggfqo qh Urggej cpf Cuugodn{+.Ñ kv cnngigu vjcv fgrtkxcvkqp qh nkdgtv{ cpf ugewtkv{
d{ c uvcvg ykvjqwv fwg rtqeguu ku c xkqncvkqp qh vjg ncy qh pcvkqpu. id. ̨̨ 86Î87. pqv vjg W0U0
Eqpuvkvwvkqp. cpf kv fqgu pqv ogpvkqp Hktuv Cogpfogpv tkijvu cv cnn0
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Co0 Eqorn0 ̨ 35:0 Ykvjqwv cp wpfgtn{kpi eqpuvkvwvkqpcn xkqncvkqp. c Monellencko hcknu vq igv qwv

qh vjg uvctvkpi icvg.9

Dwv gxgp kh FTE tgrtgugpvcvkxgu eqwnf dg jgnf ngicnn{ tgurqpukdng hqt c xkqncvkqp qh vjg

W0U0 Eqpuvkvwvkqp. qt kh vjg eqornckpv eqwnf dg igpgtqwun{ eqpuvtwgf vq cnngig vjcv kv ycu vjg ORF

qhhkegtuÓ ogtg hcknwtg vq kpvgtxgpg vjcv kphtkpigf qp rnckpvkhhuÓ tkijv vq urgcm cpf cuugodng. vjg

eqpenwuqt{ cuugtvkqp vjcv ORFÓu Ðrqnkekgu cpf1qt rtqvqeqn cpf1qt rtcevkeg qh rtqvgevkpi hqtgkip

fkipkvctkgu cpf vjgkt gpvqwtcig. rtqxkfgf c eqxgt hqt vjg cuucwnv cpf dcvvgt{ cickpuv ]r_nckpvkhhu. cpf

fktgevn{ cpf rtqzkocvgn{ ecwugf vjg xkqncvkqp qh ]r_nckpvkhh OkcpiqÓu cpf PiqocÓu eqpuvkvwvkqpcn

tkijvu.Ñ Ugeqpf Co0 Eqorn0 ̨ 363. ku kpuwhhkekgpv vq ucvkuh{ vjg ecwucvkqp gngogpv qh vjg vguv0

Rnckpvkhhu hckn vq rngcf cp{ hcevu ujqykpi yjcv. kh cp{. qhhkekcn rqnke{ vjg Fkuvtkev jcu tgictfkpi

hqtgkip fkipkvctkgu qt jqy vjcv rqnke{ oc{ jcxg ngf vq vjg xkukvqtuÓ fgekukqp vq kpkvkcvg vjg cvvcem qt

vjg qhhkegtuÓ cevkqpu vjcv fc{0 Vjg eqornckpv kpenwfgu pq hcevwcn cnngicvkqpu tgictfkpi vjg gzkuvgpeg

qt gphqtegogpv qh c owpkekrcn rqnke{. ewuvqo. qt rtcevkeg. cpf kv hcknu vq uwrrn{ cp{ hcevu htqo

yjkej qpg eqwnf kphgt vjg gzkuvgpeg qh cp Ðchhktocvkxg nkpmÑ dgvyggp cp{ cnngigf rqnke{ vq rtqvgev

hqtgkip fkipkvctkgu cpf vjg kplwtkgu rnckpvkhhu uwhhgtgf cv vjg jcpfu qh Rtgukfgpv McdkncÓu ugewtkv{

fgvckn0 Kp vjg cdugpeg qh cp{ hcevwcn cnngicvkqpu vjcv yqwnf guvcdnkuj vjg pgeguuct{ eqpuvkvwvkqpcn

xkqncvkqp qt vjg ecwucn eqppgevkqp dgvyggp cp qhhkekcn rqnke{ cpf vjcv xkqncvkqp. vjg eqornckpv hcknu

vq uvcvg c ugevkqp 3;:5 encko cickpuv vjg Fkuvtkev0

9 RnckpvkhhuÓ enckou cickpuv ORF cpf vjg Ugetgv Ugtxkeg wpfgt vjg Hqwtvggpvj Cogpfogpv
yknn dg fkuokuugf dgecwug vjg Hqwtvggpvj Cogpfogpv fqgu pqv crrn{ vq vjg Fkuvtkev qh Eqnwodkc
qt vjg hgfgtcn iqxgtpogpv0 See S.F. Arts & Athletics, Inc. v. U.S. Olympic Comm.. 6:5 W0U0 744.
764 p044 *3;:9+ *jqnfkpi vjcv vjg Hqwtvggpvj Cogpfogpv qpn{ crrnkgu vq cevkqpu d{ c Uvcvg cpf
pqv d{ vjg hgfgtcn iqxgtpogpv+= Bolling v. Sharpe. 569 W0U0 6;9. 6;:Î;; *3;76+ *qdugtxkpi vjcv
vjg Hkhvj Cogpfogpv ku crrnkecdng vq vjg Fkuvtkev qh Eqnwodkc. dwv vjg Hqwtvggpvj Cogpfogpv ku
pqv+0
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50 Fgnkdgtcvg Kpfkhhgtgpeg

RnckpvkhhuÓ fgnkdgtcvg kpfkhhgtgpeg vjgqt{ qh owpkekrcn nkcdknkv{ cnuq hcknu0 Vjg Uwrtgog

Eqwtv jcu jgnf vjcv Ðkpcfgswce{ qh rqnkeg vtckpkpi oc{ ugtxg cu vjg dcuku hqt ¸ 3;:5 nkcdknkv{ qpn{

yjgtg vjg hcknwtg vq vtckp coqwpvu vq fgnkdgtcvg kpfkhhgtgpeg vq vjg tkijvu qh rgtuqpu ykvj yjqo vjg

rqnkeg eqog kpvq eqpvcev0Ñ Harris. 6:; W0U0 cv 5::0 Kp uwej c ukvwcvkqp. Ðc nqecn iqxgtpogpvÓu

fgekukqp pqv vq vtckp gornq{ggu cdqwv vjgkt ngicn fwv{ vq cxqkf xkqncvkpi ekvk¦gpuÓ tkijvu oc{ tkug

vq vjg ngxgn qh cp qhhkekcn iqxgtpogpv rqnke{ hqt rwtrqugu qh ¸ 3;:50Ñ Connick v. Thompson. 785

W0U0 73. 83 *4233+0

Ceeqtfkpi vqBaker,fgnkdgtcvg kpfkhhgtgpeg ku ogcuwtgf ceeqtfkpi vq cp qdlgevkxg uvcpfctf<

Ðyjgvjgt vjg owpkekrcnkv{ mpgy qt ujqwnf jcxg mpqyp qh vjg tkum qh eqpuvkvwvkqpcn xkqncvkqpu0Ñ

548 H0 5f cv 35290 Dwv kv ku Ðc uvtkpigpv uvcpfctf qh hcwnv. tgswktkpi rtqqh vjcv c owpkekrcn cevqt

fkutgictfgf c mpqyp qt qdxkqwu eqpugswgpeg qh jku cevkqp.Ñ Connick. 785 W0U0 cv 83. swqvkpi Bd.

of Cnty. Comm’rs of Bryan Cnty. v. Brown. 742 W0U0 5;9. 632 *3;;9+. wuwcnn{ tgswktkpi Ð]c_ rcvvgtp

qh ukoknct eqpuvkvwvkqpcn xkqncvkqpu0Ñ Id. cv 84. ekvkpi Brown. 742 W0U0 cv 62;0 Qp tctg qeecukqpu.

c ukping wpeqpuvkvwvkqpcn kpekfgpv oc{ uwhhkeg vq ujqy fgnkdgtcvg kpfkhhgtgpeg kh vjg

wpeqpuvkvwvkqpcn eqpugswgpegu qh hcknkpi vq vtckp ctg uq Ðjkijn{ rtgfkevcdngÑ cpf Ðrcvgpvn{

qdxkqwu0Ñ Id. cv 86. ekvkpi Brown. 742 W0U0 cv 62;0

RnckpvkhhuÓ eqornckpv hcknu vq cnngig uwhhkekgpv hcevu vq ujqy vjcv vjg Fkuvtkev Ðfkutgictfgf c

mpqyp qt qdxkqwu eqpugswgpegÑ qh kvu uwrrqugf hcknwtg vq vtckp kvu qhhkegtu vq tguvtckp xkqngpeg d{

hqtgkip fkipkvctkgu cickpuv ekxknkcpu0 Connick. 785 W0U0 cv 830 Rnckpvkhhu kpenwfg qpn{ qpg cnngicvkqp

kp vjgkt eqornckpv vq cfxcpeg vjku vjgqt{< ÐFEORFÓu hcknwtg vq vtckp vjgkt cigpvu cpf1qt qhhkegtu

kp rtgxgpvkpi cpf1qt okvkicvkpi cevu qh xkqngpeg eqookvvgf d{ hqtgkip iqxgtpogpv rgtuqppgn

cickpuv ekxknkcpu 0 0 0 coqwpvu vq fgnkdgtcvg kpfkhhgtgpeg d{ fghgpfcpvu0Ñ Ugeqpf Co0 Eqorn0 ̨ 3640
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Vjku encko ku eqorngvgn{ eqpenwuqt{0 Vjg eqornckpv fqgu pqv uwrrn{ hcevu htqo yjkej c

eqwtv eqwnf ftcy vjg kphgtgpeg vjcv vjg Fkuvtkev kipqtgf c mpqyp tkum. cpf kv kpenwfgu pq urgekhke

fgvcknu cdqwv rqnkeg vtckpkpi kp vjg Fkuvtkev qt jqy kv okijv dg fghkekgpv0 See Bell v. District of 

Columbia. :4 H0 Uwrr0 5f 373. 37: *F0F0E0 4237+ *ÐVjg eqorngvg cdugpeg qh cp{ hcevwcn

cnngicvkqpu eqpegtpkpi c urgekhke ujqtveqokpi kp vtckpkpi hqtgenqugu cp{ rncwukdng kphgtgpeg qh

Òcevwcn qt eqpuvtwevkxg mpqyngfigÓ d{ Fkuvtkev rqnke{ocmgtu vjcv kvu qhhkegtu yknn Òrtqdcdn{ xkqncvg

eqpuvkvwvkqpcn tkijvu0ÓÑ+. swqvkpi Warren v. District of Columbia. 575 H05f 58. 5; *F0E0 Ekt0 4225+0

Oqtgqxgt. vjg Eqwtv ecppqv eqpenwfg vjcv ORF fkf pqv rtqrgtn{ vtckp kvu qhhkegtu ukorn{

dgecwug kpfkxkfwcn qhhkegtu hckngf vq cev0 See Harris. 6:; W0U0 cv 5;2Î;3 *ÐVjcv c rctvkewnct qhhkegt

oc{ dg wpucvkuhcevqtkn{ vtckpgf yknn pqv cnqpg uwhhkeg 0 0 0. hqt vjg qhhkegtÓu ujqtveqokpiu oc{ jcxg

tguwnvgf htqo hcevqtu qvjgt vjcp c hcwnv{ vtckpkpi rtqitco0Ñ+0 Ukpeg vjg eqornckpv eqpvckpu pq

hcevwcn cnngicvkqpu fgvcknkpi cp{ fghkekgpekgu kp ORF vtckpkpi qp jqy qhhkegtu ujqwnf tgurqpf vq

xkqngpeg eqookvvgf d{ cigpvu qh hqtgkip fkipkvctkgu kp vjgkt rtgugpeg. rnckpvkhhuÓ ugevkqp 3;:5

cnngicvkqpu coqwpv vq pqvjkpi oqtg vjcp ukorn{ c Ðhqtowncke tgekvcvkqpÑ qh vjg gngogpvu qh c

fgnkdgtcvg kpfkhhgtgpeg encko. cpf fkuokuucn ku ycttcpvgf0: See Martin v. District of Columbia. 942

: Rnckpvkhhu fq pqv cnngig uwhhkekgpv hcevu vq fgoqpuvtcvg vjcv vjg owpkekrcnkv{ mpgy qt ujqwnf
jcxg mpqyp vjcv hqtgkip fkipkvctkgu yqwnf xkqngpvn{ cvvcem ekxknkcpu qp Cogtkecp uqkn cpf xkqncvg
vjgkt eqpuvkvwvkqpcn tkijvu kp vjg cdugpeg qh cfgswcvg nqecn rqnkeg vtckpkpi0 Vjg{ uvcvg vjcv qp
Cwiwuv 7. 4236 cpf Cwiwuv 8. 4236. Ðrtqvguvgtu icvjgtgf kp htqpv qh vjg Jc{u Cfcou Jqvgn kp
Ycujkpivqp. F0E0Ñ yjgtg Ðvjg fgngicvkqp htqo Vjg Icodkc ycu uvc{kpi.Ñ cpf vjcv Icodkcp
ugewtkv{ hqtegu Ðdgcv ugxgtcn qh vjg rtqvguvgtuÑ kp vjg Ðrtgugpeg qh WUUU cpf FEORF cigpvu0Ñ
Ugeqpf Co0 Eqorn0 ̨ 450 Cnvjqwij c ukping wpeqpuvkvwvkqpcn kpekfgpv oc{ dg gpqwij vq ujqy
fgnkdgtcvg kpfkhhgtgpeg d{ c owpkekrcnkv{ kp uqog ektewouvcpegu. see Connick. 785 W0U0 cv 86.
ekvkpi Brown. 742 W0U0 cv 62;. vjku rtcevkecnn{ ukownvcpgqwu ukoknct kpekfgpv fqgu pqv uwhhkeg vq
ikxg tkug vq cp kphgtgpeg vjcv vjgtg ycu c Ðjkijn{ rtgfkevcdngÑ cpf Ðrcvgpvn{ qdxkqwuÑ tkum qh
cffkvkqpcn eqpuvkvwvkqpcn xkqncvkqpu qeecukqpgf d{ ORF qhhkegtu0 See id.*qdugtxkpi vjcv hcknkpi vq
vtckp qhhkegtu qp jqy vq wug urgekhke vqqnu cpf fgcfn{ hqteg yjgp cvvgorvkpi vq cttguv hnggkpi hgnqpu
yqwnf oggv vjg ngxgn qh Ðjkijn{ rtgfkevcdngÑ qh xkqncvkpi uqogqpgÓu eqpuvkvwvkqpcn tkijvu+. ekvkpi
Brown. 742 W0U0 cv 62;0
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H0 Uwrr0 4f 3;. 45Î46 *F0F0E0 4232+. ekvkpi Smith v. District of Columbia. 896 H0 Uwrr0 4f 42;.

434 *F0F0E0 422;+ cpf Iqbal. 668 W0U0 cv 8;:0

Vjgtghqtg. Eqwpvu KKK cpf Z. yjkej cuugtv eqpuvkvwvkqpcn enckou cickpuv vjg Fkuvtkev wpfgt

ugevkqp 3;:5. yknn dg fkuokuugf0

60 RnckpvkhhuÓ pginkigpeg enckou cickpuv vjg Fkuvtkev ctg dcttgf d{ vjg rwdnke fwv{
fqevtkpg0

RnckpvkhhuÓ pginkigpeg enckou cickpuv vjg Fkuvtkev cnuq hckn yjgp qpg vguvu vjgo cickpuv vjg

crrnkecdng Fkuvtkev qh Eqnwodkc ngicn rtgegfgpv0

ÐGzegrv kp ocvvgtu iqxgtpgf d{ vjg Hgfgtcn Eqpuvkvwvkqp qt d{ cevu qh Eqpitguu. vjg ncy vq

dg crrnkgf kp cp{ ecug ku vjg ncy qh vjg uvcvgÑ dgecwug Ð]v_jgtg ku pq hgfgtcn igpgtcn eqooqp ncy0Ñ

Erie R. Co. v. Tompkins. 526 W0U0 86. 9: *3;5:+= see A.I. Trade Fin., Inc. v. Petra Int’l Banking 

Corp.. 84 H05f 3676. 3685 *F0E0 Ekt0 3;;7+ *Ð]C_ hgfgtcn eqwtv crrnkgu uvcvg ncy yjgp kv fgekfgu

cp kuuwg pqv cfftguugf d{ hgfgtcn ncy 0 0 0 0Ñ+0 ÐVjg Eqwtv crrnkgu vjg ncy qh vjg hqtwo uvcvg Î kp

vjku kpuvcpeg. vjg Fkuvtkev qh Eqnwodkc Î yjgp cflwfkecvkpi eqooqp ncy enckou0Ñ Young v. District 

of Columbia. 329 H0 Uwrr0 5f 8;. :4 p0: *F0F0E0 4237+0 Uq. vjg Eqwtv yknn crrn{ Fkuvtkev qh

Eqnwodkc ncy vq rnckpvkhhuÓ eqooqp ncy enckou0;

Kv ku c hwpfcogpvcn rtkpekrng Ðvjcv c iqxgtpogpv cpf kvu cigpvu ctg wpfgt pq igpgtcn fwv{

vq rtqxkfg rwdnke ugtxkegu. uwej cu rqnkeg rtqvgevkqp. vq cp{ rctvkewnct kpfkxkfwcn ekvk¦gp0Ñ Warren 

v. District of Columbia. 666 C04f 3. 6 *F0E0 3;:3+. ekvkpi Turner v. United States. 46: W0U0 576.

579Î7: *3;3;+0 Vjcv ku vtwg qh Ðncy gphqtegogpv ugtxkegu cpf ugtxkegu cmkp vq rqnkeg cpf hktg

rtqvgevkqp.Ñ Powell v. District of Columbia. 824 C04f 3345. 334: *F0E0 3;;4+. kpenwfkpi Ðcevkqpu

cu ygnn cu kpcevkqpu d{ Fkuvtkev iqxgtpogpv gornq{ggu0Ñ Id. ÐTcvjgt. vjg fwv{ qygf ku vq vjg

; Pq rctv{ vq cp{ qh vjg rgpfkpi oqvkqpu vq fkuokuu fkurwvgu vjg crrnkecdknkv{ qh Fkuvtkev qh
Eqnwodkc ncy vq rnckpvkhhuÓ eqooqp ncy enckou0
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rwdnke. cpf cdugpv c urgekcn tgncvkqpujkr. vjg Fkuvtkev qh Eqnwodkc ecppqv dg jgnf nkcdng0Ñ Platt v. 

District of Columbia. 689 C04f 36;. 373 *F0E0 3;:5+. ekvkpi Warren. 666 C04f cv 60 Kp qtfgt vq

eqpxgtv vjku igpgtcn fwv{ qygf vq vjg rwdnke vq c urgekcn fwv{. vyq cffkvkqpcn gngogpvu ctg

pgeguuct{< Ð*3+ c fktgev eqpvcev qt eqpvkpwkpi eqpvcev dgvyggp vjg xkevko cpf vjg iqxgtpogpvcn

cigpe{ qt qhhkekcn= cpf *4+ c lwuvkhkcdng tgnkcpeg qp vjg rctv qh vjg xkevko0Ñ  Id0

Ð]K_p vjg ctgc qh rqnkeg ugtxkegu 0 0 0 c urgekcn ngicn fwv{ ku etgcvgf Òyjgp vjgtg ku c eqwtug

qh eqpfwev. urgekcn mpqyngfig qh rquukdng jcto. qt vjg cevwcn wug qh kpfkxkfwcnu kp vjg ]etkokpcn_

kpxguvkicvkqp0ÑÓ Powell. 824 C04f cv 334;0 Wnvkocvgn{. vjgtg owuv dg Ðuqog hqto qh rtkxkv{

dgvyggp vjg rqnkeg fgrctvogpv cpf vjg xkevko vjcv ugvu vjg xkevko crctv htqo vjg igpgtcn rwdnke 0 0 0 0

Vjcv ku. vjg xkevko owuv dgeqog c tgcuqpcdn{ hqtguggcdng rnckpvkhh0Ñ Id. cv 3352. swqvkpi Warren.

666 C04f cv 320 Vjg tgswktgf eqpvcev owuv. kp qvjgt yqtfu. dg c Ðfktgev vtcpucevkqp ykvj vjg rgtuqp

kplwtgfÑ qt Ðcp ctou/ngpivj tgncvkqpujkr kp yjkej vjg ekv{Óu cigpv ku fgcnkpi fktgevn{. kp uqog hqto.

ykvj vjg rgtuqp kplwtgf0Ñ Id.. swqvkpi City of Tampa v. Davis. 448 Uq04f 672. 674Î75 *Hnc0 4f

Fkuv0 Ev0 Crr0 3;8;+0

C tgxkgy qh vjg eqornckpv tgxgcnu vjcv rnckpvkhhu ctg rtgfkecvkpi vjgkt enckou uqngn{ qp vjg

dcuku qh c igpgtcn fwv{ vq rtqvgev vjg rwdnke. yjkej ecppqv uwrrn{ c dcuku hqt nkcdknkv{ wpfgt vjg

rwdnke fwv{ fqevtkpg0 SeeUgeqpf Co0 Eqorn0 ̨ 388 *ÐFEORF qygf c fwv{ vq cev vq rtqxkfg

ugewtkv{ to the public. cpf rtgxgpv ]vjg FTE_ htqo cvvcemkpi ogodgtu qh vjg rwdnke0Ñ+ *gorjcuku

cffgf+= id. ̨ 38; *ÐFEORF qygf members of the publicc fwv{ qh ectg vq cfgswcvgn{ vtckp.

ockpvckp. cpf eqpvtqn vjgkt rgtuqppgn0Ñ+ *gorjcuku cffgf+0 Vjg rqnkeg fgrctvogpv ecppqv dg jgnf

nkcdng hqt kvu hcknwtg vq wrjqnf kvu fwv{ vq vjg igpgtcn rwdnke. see Platt. 689 C04f cv 373. uq rnckpvkhhuÓ

pginkigpeg enckou cickpuv vjg Fkuvtkev owuv dg fkuokuugf0
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Rnckpvkhhu ctiwg kp vjgkt qrrqukvkqp vq vjg oqvkqp vq fkuokuu vjcv vjku ku c urgekcn fwv{ ecug.

dwv gxgp tgcf kp vjg nkijv oquv hcxqtcdng vq rnckpvkhhu. vjg eqornckpv fqgu pqv cnngig uwhhkekgpv hcevu

vq guvcdnkuj c urgekcn tgncvkqpujkr dgvyggp rnckpvkhhu cpf ORF0 Rnckpvkhhu eqpvgpf vjcv ORF qygf

vjgo c urgekcn fwv{ vq gpuwtg vjgkt rtqvgevkqp dgecwug kv ycu cyctg qh rnckpvkhhuÓ rncpu vq gpicig

kp c rgceghwn rqnkvkecn rtqvguv0 Rnu0Ó ORF Qrr0 cv 470 Jqygxgt. vjku kphqtocvkqp cnqpg ku pqv

gpqwij vq etgcvg c ngxgn qh rtkxkv{ dgvyggp ORF cpf rnckpvkhhu vjcv yqwnf fkhhgtgpvkcvg vjgo htqo

vjg igpgtcn rwdnke0 See Platt. 689 C04f cv 374 *hkpfkpi vjg Ðogtg rquvkpi qh c egtvkhkecvg qh

qeewrcpe{ qp vjg Enwd rtgokuguÑ fkf pqv etgcvg c urgekcn tgncvkqpujkr ykvj Fkuvtkev qhhkekcnu yjq

jcf kpurgevgf vjg dwknfkpi cpf c hktg uwdugswgpvn{ mknngf vtcrrgf rcvtqpu+= Warren. 666 C04f cv :Î

; *eqpenwfkpi vjcv cp gogtigpe{ rjqpg ecnn d{ c tcrg xkevko. hqnnqygf d{ kpcfgswcvg rqnkeg

kpxguvkicvkqp. ycu pqv uwhhkekgpv vq guvcdnkuj c urgekcn tgncvkqpujkr qt lwuvkhkcdng tgnkcpeg+= cf.

Powell. 824 C04f cv 3353 *hkpfkpi c urgekcn tgncvkqpujkr gzkuvgf yjgtg crrgnncpv tgikuvgtgf hqt cpf

tgegkxgf c rgtokv hqt jgt ect cpf vjg Fkuvtkev kpeqttgevn{ gpvgtgf jgt kphqtocvkqp kpvq vjg u{uvgo

ecwukpi jgt vq dg hkpgf+0

Jgtg. Okcpiq enckou vjcv jg Ðuqwijv vq qdvckp c rgtokvÑ hqt vjg rtqvguv dwv ycu kphqtogf

vjcv c rgtokv ycu wppgeguuct{ ikxgp vjg uk¦g qh jku itqwr0 Ugeqpf0 Co0 Eqorn0 ̨ 470 Rnckpvkhhu

fq pqv rtqxkfg hcevu kpfkecvkpi vjcv Okcpiq jcf cp{ cffkvkqpcn kpvgtcevkqpu ykvj Fkuvtkev rgtuqppgn.

pqt fq vjg{ gxgp cnngig yjgp Okcpiq jcf vjku ukping eqpxgtucvkqp0 Vjg kphqtocvkqp vjcv c rtqvguv

yqwnf dg jgnf fkf pqv rwv vjg rqnkeg qp pqvkeg qh cp{ rctvkewnct tkum qh jcto vq rnckpvkhhu. cpf vjgtg

ku pq cnngicvkqp vjcv vjg rqnkeg wpfgtvqqm cp{ cevkqp vq chhqtf vjg rtqvguvgtu cp{ urgekcn

rtqvgevkqp Î vjg fkuukfgpvu ygtg ukorn{ kphqtogf vjcv vjg{ fkf pqv pggf c rgtokv0 Uq rnckpvkhhu fq

pqv cnngig uwhhkekgpv hcevu vq fgoqpuvtcvg vjcv ORF jcf cp{ Ðurgekcn mpqyngfig qh rquukdng jctoÑ

vq rnckpvkhhu qt vjcv vjg rctvkgu gpicigf kp c Ðeqwtug qh eqpfwevÑ vjcv yqwnf etgcvg c urgekcn
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tgncvkqpujkr0 See Powell. 824 C04f cv 33520 Cpf vjgtg ctg pq hcevu vq uwrrqtv c hkpfkpi vjcv

rnckpvkhhu tgcuqpcdn{ tgnkgf qp vjg qhhkegtuÓ urgekcn rtqvgevkxg ugtxkegu0

Dgecwug rnckpvkhhu jcxg hckngf vq cnngig vjg gzkuvgpeg qh c urgekcn fwv{ qygf vq vjgo.

rnckpvkhhuÓ pginkigpeg encko cickpuv vjg Fkuvtkev ku dcttgf d{ vjg rwdnke fwv{ fqevtkpg cpf Eqwpv

ZKX yknn dg fkuokuugf cu vq vjg Fkuvtkev0

KK0 Vjg Ugetgv UgtxkegÓu Oqvkqp vq Fkuokuu

Vjg W0U0 Ugetgv Ugtxkeg oqxgf vq fkuokuu vjg pginkigpeg cpf nquu qh eqpuqtvkwo enckou

dtqwijv cickpuv kv kp Eqwpvu ZKX cpf ZXK. cuugtvkpi vjcv kv ku koowpg htqo uwkv wpfgt vjg Hgfgtcn

Vqtv Enckou Cev *ÐHVECÑ+ cpf vjcv. kp cp{ gxgpv. rnckpvkhhu jcxg hckngf vq uvcvg c encko cickpuv kv

hqt pginkigpeg0 SeeWUUU Oqv0 cv 30

Vjg Eqwtv eqpenwfgu vjcv kv fqgu pqv jcxg lwtkufkevkqp wpfgt vjg HVEC vq cfftguu vjg

pginkigpeg enckou hkngf d{ rnckpvkhhu O0 Okcpiq. Piqoc. Mc{c{c. cpf Nkmwvw. uq vjqug rnckpvkhhuÓ

vqtv enckou yknn dg fkuokuugf wpfgt Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*3+0 Vjg Eqwtv fqgu jcxg

lwtkufkevkqp qxgt rnckpvkhh OkcpiqÓu vqtv enckou. dwv jg jcu hckngf vq rngcf uwhhkekgpv hcevu vq uvcvg c

encko hqt pginkigpeg. uq Eqwpvu ZKX cpf ZXK cickpuv vjg Ugetgv Ugtxkeg yknn dg fkuokuugf wpfgt

Twng 34*d+*8+0

Hkpcnn{. gxgp vjqwij vjg Ugetgv Ugtxkeg jcu pqv oqxgf vq fkuokuu vjg ugevkqp 3;:5 enckou

cickpuv kv. vjg Eqwtv hkpfu vjcv vjg cigpe{ jcu pqv yckxgf kvu uqxgtgkip koowpkv{ cu vq vjqug enckou.

uq Eqwpvu KKK cpf Z yknn dg fkuokuugf dgecwug vjg Eqwtv ncemu lwtkufkevkqp vq jgct vjgo0

C0 RnckpvkhhuÓ eqooqp ncy vqtv enckou yknn dg fkuokuugf0

Vjg HVEC cwvjqtk¦gu egtvckp vqtv cevkqpu cickpuv vjg Wpkvgf Uvcvgu qxgt yjkej vjg hgfgtcn

fkuvtkev eqwtvu ockpvckp gzenwukxg lwtkufkevkqp0 See4: W0U0E0 ¸ 3568*d+*3+0 Vqtv cevkqpu cwvjqtk¦gf

d{ vjg HVEC kpenwfg enckou hqt pginkigpeg cpf nquu qh eqpuqtvkwo0 See id. Cnn hkxg rnckpvkhhu uwgf
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vjg Ugetgv Ugtxkeg hqt pginkigpeg. cpf rnckpvkhhu Okcpiq cpfO0Okcpiq cffgf c nquu qh eqpuqtvkwo

encko0 Ugeqpf Co0 Eqorn0 ̨̨ 387Î94. 39:Î:40

Wpfgt vjg HVEC. c vqtv cevkqp cickpuv vjg Wpkvgf Uvcvgu Ðujcnn dg hqtgxgt dcttgf wpnguu kv

ku rtgugpvgf kp ytkvkpi vq vjg crrtqrtkcvg Hgfgtcn cigpe{ ykvjkp vyq {gctu chvgt uwej encko

ceetwgu0Ñ 4: W0U0E0 ¸ 4623*d+= see4: E0H0T0 ¸ 3604*c+0 Rtgugpvogpv qh c encko qeewtu yjgp vjg

cigpe{ tgegkxgu Ðcp gzgewvgf Uvcpfctf Hqto ;7 qt qvjgt ytkvvgp pqvkhkecvkqp qh cp kpekfgpv.

ceeqorcpkgf d{ c encko hqt oqpg{ fcocigu kp c uwo egtvckp hqt kplwt{ vq qt nquu qh rtqrgtv{.

rgtuqpcn kplwt{. qt fgcvj cnngigf vq jcxg qeewttgf d{ tgcuqp qh vjg kpekfgpv0Ñ 4: E0H0T0 ¸ 3604*c+=

see also GAF Corp. v. United States. :3: H04f ;23. ;3; *F0E0 Ekt0 3;:9+ *jqnfkpi vjcv vq oggv vjg

rtgugpvogpv tgswktgogpv. c enckocpv owuv hkng Ð*3+ c ytkvvgp uvcvgogpv uwhhkekgpvn{ fguetkdkpi vjg

kplwt{ vq gpcdng vjg cigpe{ vq dgikp kvu qyp kpxguvkicvkqp. cpf *4+ c uwo/egtvckp fcocigu enckoÑ+0

C encko ceetwgu yjgp Ðc rnckpvkhh Òjcu fkueqxgtgf dqvj jku kplwt{ cpf kvu ecwugÓ gxgp vjqwij

jg ku wpcyctg vjcv vjg jcto ycu Òpginkigpvn{ kphnkevgf0ÓÑ Sexton v. United States. :54 H04f 84;.

855 *F0E0 Ekt0 3;:9+. swqvkpi United States v. Kubrick. 666 W0U0 333. 342 *3;9;+0 C rctv{ oc{

pqv kpuvkvwvg c ekxkn cevkqp cickpuv vjg Wpkvgf Uvcvgu Ðwpnguu vjg enckocpv ujcnn jcxg hktuv rtgugpvgf

vjg encko vq vjg crrtqrtkcvg Hgfgtcn cigpe{ cpf jku encko ujcnn jcxg dggp hkpcnn{ fgpkgf d{ vjg

cigpe{.Ñ yjkej kpenwfgu kh vjg cigpe{ hcknu vq Ðocmg hkpcn fkurqukvkqp qh c encko ykvjkp ukz oqpvju

chvgt kv ku hkngf0Ñ 4: W0U0E0 ¸ 4897*c+= GAF Corp.. :3: H04f cv ;3:0

30 Yckxgt qh Uqxgtgkip Koowpkv{ wpfgt vjg HVEC

Rnckpvkhh Okcpiq ycu vjg qpn{ rnckpvkhh kp vjku ecug vq rtqxkfg vkogn{ ytkvvgp pqvkeg cu

tgswktgf d{ vjg HVEC0 Qp Lcpwct{ 7. 4237. rnckpvkhh OkcpiqÓu cvvqtpg{ ugpv c ngvvgt vq vjg Ugetgv

Ugtxkeg. kphqtokpi vjg cigpe{ qh vjg kpekfgpv vjcv qeewttgf qwvukfg qh vjg Ecrgnnc Jqvgn qp Cwiwuv

8. 42360 SeeGz0 3 vq WUUU Oqv0 Dgecwug Okcpiq rtqxkfgf vjku ytkvvgp pqvkeg ykvjkp vyq {gctu
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qh vjg kpekfgpv. cpf vjg ngvvgt kpenwfgf c encko hqt fcocigu kp vjg coqwpv qh &32.222.222 hqt

rgtuqpcn kplwtkgu. vjg Eqwtv hkpfu vjcv Okcpiq rtgugpvgf WUUU ykvj pqvkeg vjcv ycu uwhhkekgpv vq

oggv vjg lwtkufkevkqpcn tgswktgogpvu qh vjg HVEC0 See GAF Corp.. :3: H04f cv ;440

Cnvjqwij Okcpiq fkf pqv uwdokv vjg Uvcpfctf Hqto ;7. jku ngvvgt kfgpvkhkgf vjg cevu cpf

qokuukqpu qh vjg iqxgtpogpv vjcv kp jku xkgy lwuvkh{ c fcocigu cyctf0 See id.Cpf Okcpiq jcu

Ðuwrrnkgf vjg Iqxgtpogpv ykvj pqvkeg uwhhkekgpv hqt kv vq wpfgtvcmg cp kpxguvkicvkqp qh ]jku_ enckou

cpf gxcnwcvg kvu rqvgpvkcn nkcdknkvkgu0Ñ Id. Vjgtghqtg. Okcpiq jcu ogv vjg HVECÓu rtgugpvogpv

tgswktgogpvu. cpf vjg Eqwtv jcu lwtkufkevkqp qxgt OkcpiqÓu pginkigpeg cpf nquu qh eqpuqtvkwo

enckou0

Vjg qvjgt rnckpvkhhu cuugtv vjcv vjg kphqtocvkqp eqpvckpgf kp vjg Lcpwct{ 7. 4237 ngvvgt ycu

uwhhkekgpv vq rwv vjg cigpe{ qp pqvkeg qh cnn hkxg rnckpvkhhuÓ enckou gxgp vjqwij vjg ngvvgt kfgpvkhkgf

qpn{ Okcpiq cu c enckocpv0 Rnu0Ó WUUU Qrr0 cv 360 Rnckpvkhhu tgn{ qp Tsaknis v. United States. 739

H0 Uwrr0 4f 4;7 *F0F0E0 4229+ vq uwrrqtv vjgkt vjgqt{ vjcv vjg Lcpwct{ ngvvgt ecp ugtxg cu rtqrgt

pqvkeg hqt cnn rnckpvkhhu dgecwug Ðvjg hcevwcn dcuku vjgtgkp ku uwduvcpvkcnn{ ukoknct kh pqv kfgpvkecn vq

vjg hcevwcn cnngicvkqpu vq uwrrqtv ]r_nckpvkhhuÓ enckou kp vjg qtkikpcn cpf cogpfgf rngcfkpiu0Ñ Rnu0Ó

WUUU Qrr0 cv 36Î370 Dwv vjg ecug fqgu pqv uwrrqtv rnckpvkhhuÓ ctiwogpv0

Kp Tsaknis. c enckocpv hkngf cp cfokpkuvtcvkxg encko wpfgt vjg HVEC. pqvkh{kpi vjg

crrtqrtkcvg hgfgtcn cigpe{ ykvjkp vjg tgswktgf vyq/{gct rgtkqf0 739 H0 Uwrr0 4f cv 4;9Î;:0 Chvgt

vjg cfokpkuvtcvkxg encko ycu fgpkgf. vjg enckocpv hkngf c ncyuwkv. cpf vjg eqwtv jgnf vjcv vjg

fguetkrvkqpu ykvjkp vjg cfokpkuvtcvkxg pqvkeg eqpuvkvwvgf Ðuwhhkekgpv pqvkeg vq ucvkuh{ vjg HVEC

rtgugpvogpv tgswktgogpv.Ñ fgurkvg vjg rtgugpeg qh ncpiwcig kp vjg rnckpvkhhÓu cfokpkuvtcvkxg pqvkeg

vjcv eqpvtcfkevgf vjg ngicn vjgqt{ rwv hqtvj kp vjg ncyuwkv0 See id.cv 5220
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Uq Tsaknisfqgu pqv uvcpf hqt vjg rtqrqukvkqp vjcv dtqcf cnngicvkqpu kp cp cfokpkuvtcvkxg

pqvkeg ctg gpqwij vq ikxg vjg Eqwtv lwtkufkevkqp qxgt enckou cpf enckocpvu vjcv ctg pqv kpenwfgf kp

vjg pqvkeg0 Kpfggf. vjg qrkpkqp ocmgu kv engct vjcv kp qtfgt vq oggv vjg HVECÓu rtgugpvogpv

tgswktgogpv. gcej enckocpv owuv hkng jku qt jgt qyp ytkvvgp pqvkeg0 SeeTsaknis. 739 H0 Uwrr0 4f

cv 4;9 *qdugtxkpi vjcv qpg qh vjg fghkekgpekgu kp vjg enckocpvuÓ qtkikpcn cfokpkuvtcvkxg pqvkeg ycu

vjcv Ðhqwt enckocpvu hkngf vqigvjgt yjgp vjg{ ujqwnf jcxg hkngf ugrctcvgn{Ñ+. ekvkpi Muth v. United 

States. 3 H05f 468. 46; *6vj Ekt0 3;;5+ *Ð]K_h vjgtg ctg ownvkrng enckocpvu kp vjg ocvvgt. gcej

enckocpv owuv Òkpfkxkfwcnn{ ucvkuh{ vjg lwtkufkevkqpcn rtgtgswkukvg qh hknkpi c rtqrgt encko. wpnguu

cpqvjgt ku ngicnn{ gpvkvngf vq cuugtv uwej c encko qp vjgkt dgjcnh0ÓÑ+. swqvkpi Frantz v. United States.

9;3 H0 Uwrr0 667. 669 *F0 Fgn0 3;;4+= see also Founding Church of Scientology of Wash., D.C., 

Inc. v. Dir. FBI. 67; H0 Uwrr0 96:. 977 *F0F0E0 3;9:+ *qdugtxkpi vjcv wpfgt vjg HVEC. Ð]g_xgt{

ogodgt qh vjg encuu owuv wuwcnn{ eqorn{ ykvj vjg lwtkufkevkqpcn rtgtgswkukvgu kp c fcocig uwkvÑ+032

Vjg qvjgt hqwt rnckpvkhhu ygtg dqwpf vq eqorn{ ykvj vjg HVEC vjgougnxgu. cpf vjg{ hckngf

vq fq uq0 Vjg dgncvgf Uvcpfctf Hqto ;7 Encko hqtou ugpv qp Ugrvgodgt 48. 4238 hckn vq ugtxg cu

c xcnkf yckxgt qh uqxgtgkip koowpkv{ wpfgt vjg HVEC hqt rnckpvkhhu O0 Okcpiq. Piqoc. Mc{c{c.

cpf Nkmwvw dgecwug vjg vyq/{gct rtgugpvogpv rgtkqf gzrktgf qp Cwiwuv 8. 42380 See Sexton. :54

H04f cv 8550 Cpf gxgp kh vjg hqtou jcf dggp vkogn{. vjqug rnckpvkhhuÓ enckou yqwnf dg fkuokuugf

dgecwug vjg{ fkf pqv yckv ukz oqpvju chvgt rtgugpvkpi vjgkt enckou vq hkng uwkv0 See4: W0U0E0 ¸

4897*c+0

32 Vjg Eqfg qh Hgfgtcn Tgiwncvkqpu cwvjqtk¦gu vjg hknkpi qh cp cfokpkuvtcvkxg encko qp dgjcnh
qh cpqvjgt wpfgt egtvckp nkokvgf ektewouvcpegu. uwej cu yjgp c rgtuqp ku cevkpi cu vjg kplwtgf
rctv{Óu Ðfwn{ cwvjqtk¦gf cigpvÑ qt Ðngicn tgrtgugpvcvkxg.Ñ 4: E0H0T0 ¸ 3605. dwv vjgtg ku pq encko
vjcv vjqug ektewouvcpegu rgtvckp jgtg0
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40 Rnckpvkhh OkcpiqÓu Pginkigpeg Encko

Nkmg vjg Fkuvtkev. vjg Ugetgv Ugtxkeg ctiwgu vjcv rnckpvkhh OkcpiqÓu pginkigpeg encko ku

dcttgf d{ vjg rwdnke fwv{ fqevtkpg0 WUUU Ogo0 cv :Î330 Cpf rnckpvkhhÓu encko cickpuv vjg Ugetgv

Ugtxkeg hcknu hqt vjg ucog tgcuqpu< kv ku gzrtguun{ dcugf qp c hcknwtg vq rgthqto c igpgtcn fwv{. cpf

vjg eqornckpv ku fgxqkf qh hcevwcn cnngicvkqpu vjcv uwrrqtv cp kphgtgpeg vjcv cp{ urgekcn fwv{ ycu

etgcvgf0 See Platt. 689 C04f cv 3730

Cu pqvgf cdqxg. rnckpvkhh Okcpiq ejctcevgtk¦gu jku pginkigpeg encko cickpuv vjg vyq ncy

gphqtegogpv cigpekgu kp vgtou qh c igpgtcn fwv{ vq rtqvgev vjg rwdnke0 SeeUgeqpf Co0

Eqorn0 ̨ 388 *ÐFghgpfcpvu WUUU cpf FEORF qygf c fwv{ vq cev vq rtqxkfg ugewtkv{ vq vjg

rwdnke. cpf rtgxgpv ]vjg FTE_ htqo cvvcemkpi ogodgtu qh vjg rwdnke0Ñ+= id. ̨ 38; *ÐFghgpfcpvu

WUUU cpf FEORF qygf ogodgtu qh vjg rwdnke c fwv{ qh ectg 0 0 0 0Ñ+0 C hgfgtcn ncy gphqtegogpv

cigpe{ ecppqv dg jgnf nkcdng hqt kvu hcknwtg vq wrjqnf kvu fwv{ vq vjg igpgtcn rwdnke0 See Platt. 689

C04f cv 3730

Oqtgqxgt. rnckpvkhh jcu pqv eqog enqug vq rngcfkpi hcevu vq guvcdnkuj c urgekcn tgncvkqpujkr

dgvyggp jkougnh cpf vjg Ugetgv Ugtxkeg0 Rnckpvkhh uvcvgu vjcv vjg cigpvu ygtg Ðrtgugpv kp htqpv qh

vjg Ecrgnnc Igqtigvqyp Jqvgn=Ñ vjcv vjg{ Ðqdugtxgf Ot0 Okcpiq ]dgkpi_ mpqemgf vq vjg itqwpf.

dgcvgp. mkemgf cpf uvqorgf qp=Ñ cpf vjcv vjg{ Ðvqqm pq cevkqp vq cttguv vjg cvvcemgtu qt rtgxgpv vjg

cvvcem cpf dtwvcn cuucwnv qh Ot0 OkcpiqÑ gzegrv vq Ðwujgt]_ cyc{ vjg cvvcemgtu0Ñ Ugeqpf0 Co0

Eqorn0 ̨̨ 48. 3870 Dwv vjg eqornckpv fqgu pqv fguetkdg cp{ kpvgtcevkqp dgvyggp Okcpiq cpf vjg

cigpvu vjcv yqwnf ikxg tkug vq c urgekcn tgncvkqpujkr0

Rnckpvkhh ku ukoknctn{ eqpenwuqt{ kp jku qrrqukvkqp vq vjg oqvkqp vq fkuokuu. cu jg rqukvu

ykvjqwv hcevwcn uwrrqtv vjcv Ðvjg hgfgtcn fghgpfcpvu jcf c urgekcn fwv{ vq rtqvgev ]r_nckpvkhh]_ htqo

vjg cvvcemu qp Cwiwuv 8. 4236. cpf ]r_nckpvkhh]_ lwuvkhkcdn{ tgnkgf qp 0 0 0 vjg hgfgtcn fghgpfcpvu. vq
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dg rtqvgevgf htqo cvvcemu dgecwug qh ]jku_ rtqvguv0Ñ Rnu0Ó WUUU Qrr0 cv 530 Rnckpvkhh rqkpvu vq vjg

hcev vjcv vjg nqecn rqnkeg ygtg pqvkhkgf qh vjg rtqvguv. cpf jg cuugtvu vjcv vjg hgfgtcn cigpvu ujqwnf

jcxg mpqyp vjcv vjg FTE cpf Rtgukfgpv Mcdknc yqwnf vcmg xkqngpv cevkqp cickpuv vjg rtqvguvgtu

dgecwug qh vjg FTEÓu jkuvqt{ qh jwocp tkijvu xkqncvkqpu0 Id.  Dwv vjgtg ctg pq hcevu kp vjg eqornckpv

htqo yjkej qpg eqwnf kphgt vjcv vjg cigpvu jcf itqwpfu hqt eqpegtp cdqwv tkumu vq rnckpvkhh Okcpiq

qp vjg fcvg kp swguvkqp0 Cpf gxgp kh vjg xciwg enckou kp vjg qrrqukvkqp jcf dggp kpenwfgf kp vjg

eqornckpv. vjg{ yqwnf pqv dg uwhhkekgpv vq etgcvg c urgekcn fwv{ vqyctfu rnckpvkhh vjcv vjg cigpvu

fkf pqv qyg vq gxgt{ qvjgt ogodgt qh vjg rwdnke0

Vjgtghqtg. rnckpvkhh Okcpiq jcu pqv cnngigf cp cevkqpcdng pginkigpeg encko cickpuv vjg

Ugetgv Ugtxkeg dcugf qp c urgekcn fwv{ qygf vq jko. cpf jku encko cickpuv vjg Ugetgv Ugtxkeg kp

Eqwpv ZKX yknn dg fkuokuugf0

D0 RnckpvkhhuÓ ugevkqp 3;:5 enckou ctg dcttgf0

Rnckpvkhhu dtkpi vyq eqwpvu cickpuv vjg W0U0 Ugetgv Ugtxkeg hqt fgrtkxcvkqp qh eqpuvkvwvkqpcn

cpf ekxkn tkijvu wpfgt ugevkqp 3;:50 Ugeqpf Co0 Eqorn0 ̨̨ 83Î93. 355Î660 Gxgp vjqwij vjg

cigpe{ jcu pqv oqxgf vq fkuokuu vjgug eqwpvu. vjg Eqwtv jcu cp kpfgrgpfgpv qdnkicvkqp vq

fgvgtokpg kvu lwtkufkevkqp qxgt vjgug enckou0 Hgf0 T0 Ekx0 R0 34*j+*5+ *ÐKh vjg eqwtv fgvgtokpgu cv

cp{ vkog vjcv kv ncemu uwdlgev/ocvvgt lwtkufkevkqp. vjg eqwtv owuv fkuokuu vjg cevkqp0Ñ+= City of 

Kenosha v. Bruno. 634 W0U0 729. 733Î34 *3;95+ *qdugtxkpi vjcv kv ku vjg fwv{ qh vjg eqwtv vq ugg

vjcv kvu lwtkufkevkqp ku pqv gzeggfgf. gxgp yjgp vjg rctvkgu fq pqv swguvkqp vjg eqwtvÓu lwtkufkevkqp+0

Dgecwug ugevkqp 3;:5 fqgu pqv etgcvg c ecwug qh cevkqp cickpuv c hgfgtcn cevqt. cpf vjgtg ku pq qvjgt
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crrnkecdng yckxgt qh uqxgtgkip koowpkv{. vjg Eqwtv fqgu pqv jcxg lwtkufkevkqp qxgt c encko cickpuv

vjg Ugetgv Ugtxkeg wpfgt vjcv uvcvwvg. cpf vjg encko owuv dg fkuokuugf033

ÐVjg Wpkvgf Uvcvgu oc{ pqv dg uwgf ykvjqwv kvu eqpugpv cpf ]_ vjg gzkuvgpeg qh eqpugpv ku c

rtgtgswkukvg hqt lwtkufkevkqp0Ñ United States v. Mitchell. 685 W0U0 428. 434 *3;:5+0 Vq uwg vjg

Wpkvgf Uvcvgu qt c hgfgtcn cigpe{. c yckxgt qh uqxgtgkip koowpkv{ Ðowuv dg wpgswkxqecnn{

gzrtguugf kp uvcvwvqt{ vgzv0Ñ Settles v. U.S. Parole Comm’n. 64; H05f 32;:. 3327 *F0E0 Ekt0 4227+0

Ugevkqp 3;:5 rtqxkfgu<

Gxgt{ rgtuqp yjq. wpfgt eqnqt qh cp{ uvcvwvg. qtfkpcpeg. tgiwncvkqp.
ewuvqo. qt wucig. qh cp{ Uvcvg qt Vgttkvqt{ qt vjg Fkuvtkev qh Eqnwodkc.
uwdlgevu. qt ecwugu vq dg uwdlgevgf. cp{ ekvk¦gp qh vjg Wpkvgf Uvcvgu qt qvjgt
rgtuqp ykvjkp vjg lwtkufkevkqp vjgtgqh vq vjg fgrtkxcvkqp qh cp{ tkijvu.
rtkxkngigu. qt koowpkvkgu ugewtgf d{ vjg Eqpuvkvwvkqp cpf ncyu. ujcnn dg
nkcdng vq vjg rctv{ kplwtgf kp cp cevkqp cv ncy. uwkv kp gswkv{. qt qvjgt rtqrgt
rtqeggfkpi hqt tgftguu 0 0 0 0

64 W0U0E0 ¸ 3;:50 Vjku ncpiwcig qokvu cp{ tghgtgpeg vq vjg hgfgtcn iqxgtpogpv0

Eqpitguu jcu ocfg Ðpq uvcvgogpv qt qvjgt kpfkecvkqp vjcv ]kv_ kpvgpfgf vq uwdlgev hgfgtcn

gpvkvkgu vq ¸ 3;:5 nkcdknkv{0Ñ Settles. 64; H05f cv 33270 Oqtgqxgt. Ð]u_qxgtgkip koowpkv{ oc{ pqv

dg yckxgf d{ hgfgtcn cigpekgu0Ñ Id0 Vjgtghqtg. vjg cigpe{ Ðtgvckpu vjg koowpkv{ kv ku fwg cu cp

cto qh vjg hgfgtcn uqxgtgkip.Ñ id. cv 3328. cpf rnckpvkhhuÓ ugevkqp 3;:5 enckou cickpuv vjg Ugetgv

Ugtxkeg kp Eqwpvu KKK cpf Z yknn dg fkuokuugf0

33 Qp Octej ;. 4239. vjg Eqwtv icxg rnckpvkhhu cp qrrqtvwpkv{ vq cfftguu vjku kuuwg. cpf kv
qtfgtgf rnckpvkhhu vq ujqy ecwug Ðyj{ vjg Eqwtv ujqwnf pqv fkuokuu vjg ugevkqp 3;:5 enckou cickpuv
vjg W0U0 Ugetgv Ugtxkeg kp Eqwpvu KKK cpf Z hqt ncem qh uwdlgev ocvvgt lwtkufkevkqp wpfgt Hgfgtcn
Twng qh Ekxkn Rtqegfwtg 34*j+*5+ qp uqxgtgkip koowpkv{ itqwpfu ukpeg ugevkqp 3;:5 fqgu pqv
etgcvg c ecwug qh cevkqp cickpuv c hgfgtcn cevqt. cpf vjg eqornckpv kfgpvkhkgu pq qvjgt crrnkecdng
yckxgt qh uqxgtgkip koowpkv{0Ñ Okp0 Qtfgt *Oct0 ;. 4239+0 Rnckpvkhhu tgurqpfgf vq vjg EqwtvÓu
qtfgt qp Octej 39. 4239. Tgur0 vq Qtfgt qh vjg Eqwtv ]Fmv0 % 326_. dwv vjg{ hckngf vq cfftguu vjg
ngicn rtqdngo rtgugpvgf. vjcv ku. vjcv ugevkqp 3;:5 fqgu pqv crrn{ vq hgfgtcn qhhkegtu. cpf vjg{ fkf
pqv qvjgtykug cfftguu vjg kuuwg qh uqxgtgkip koowpkv{ cv cnn0 Kpuvgcf. rnckpvkhhu hqewugf qp vjg
cxckncdknkv{ qh c swcnkhkgf koowpkv{ fghgpug. cpf vjg{ okuugf vjg octm gpvktgn{0 Id. cv 90



4:

KKK0 Vjg Jqvgn EqorcpkguÓ Oqvkqp vq Fkuokuu

Rnckpvkhhu dtkpi vjg hqnnqykpi ecwugu qh cevkqp cickpuv vjg jqvgn eqorcpkgu< fgrtkxcvkqp qh

eqpuvkvwvkqpcn cpf ekxkn tkijvu kp xkqncvkqp qh 64 W0U0E0 ¸ 3;:5= cuucwnv= vtgurcuukpi. eqpxgtukqp.

cpf vjghv= pginkigpeg= cpf nquu qh eqpuqtvkwo0 SeeUgeqpf Co0 Eqorn0 Fghgpfcpvu eqpvgpf vjcv

cnn hkxg eqwpvu ujqwnf dg fkuokuugf dgecwug< *3+ rnckpvkhhu hckngf vq cnngig vjcv vjg jqvgn eqorcpkgu

cevgf wpfgt eqnqt qh uvcvg ncy kp qtfgt vq uvcvg c encko wpfgt ugevkqp 3;:5= *4+ fghgpfcpvu ecppqv

dg jgnf nkcdng wpfgt c respondeat superiorvjgqt{ hqt cp{ eqooqp ncy vqtvu eqookvvgf d{

ogodgtu qh vjg FTE gpvqwtcig= cpf *5+ fghgpfcpvu fkf pqv qyg rnckpvkhhu c fwv{ qh ectg. uq vjg{

ecppqv dg jgnf nkcdng hqt pginkigpeg0 Vjg Eqwtv citggu0 Vjgtghqtg. Eqwpvu KKK. KZ. ZKKK. ZX. cpf

ZXK cickpuv vjg jqvgn eqorcpkgu yknn dg fkuokuugf0

C0 RnckpvkhhuÓ ugevkqp 3;:5 encko yknn dg fkuokuugf0

Cu fkuewuugf cdqxg. ugevkqp 3;:5 cwvjqtk¦gu c uwkv Ðcickpuv cp{ rgtuqp yjq. wpfgt eqnqt

qh uvcvg ncy. Òuwdlgevu qt ecwugu vq dg uwdlgevgf. cp{ ekvk¦gp qh vjg Wpkvgf Uvcvgu 0 0 0 vq vjg

fgrtkxcvkqp qh cp{ tkijvu. rtkxkngigu qt koowpkvkgu ugewtgf d{ vjg Eqpuvkvwvkqp0ÓÑ Nelson v. 

Campbell. 763 W0U0 859. 865 *4226+. swqvkpi 64 W0U0E0 ¸ 3;:50 Uq. Ðvq uvcvg c encko wpfgt ugevkqp

3;:5. vjg rnckpvkhhu owuv cnngig vjcv vjg fghgpfcpvu *3+ cevgf wpfgt eqnqt qh uvcvg ncy kp *4+

fgrtkxkpi vjgo qh c tkijv ugewtgf d{ vjg Eqpuvkvwvkqp qt d{ hgfgtcn ncy0Ñ Bates v. Nw. Human 

Servs. Inc.. 688 H0 Uwrr0 4f 8;. ;5Î;6 *F0F0E0 4228+0 Vjg Uwrtgog Eqwtv jcu jgnf vjcv Ðwpfgt

eqnqt qh ncyÑ ku vtgcvgf Ðcu vjg ucog vjkpi cu vjg Òuvcvg cevkqpÓ tgswktgf wpfgt vjg Hqwtvggpvj

Cogpfogpv0Ñ Rendell-Baker v. Kohn. 679 W0U0 :52. :5: *3;:4+. swqvkpi United States v. Price.

5:5 W0U0 9:9. 9;6 p09 *3;88+0 RnckpvkhhuÓ ugevkqp 3;:5 encko owuv dg fkuokuugf dgecwug rnckpvkhhu

jcxg pqv cnngigf vjcv vjg jqvgn eqorcpkgu ygtg cevkpi wpfgt eqnqt qh uvcvg ncy0
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Yjkng vjgtg ku Ð]p_q uweekpev uwooct{ ]_ qh yjcv eqpuvkvwvgu uvcvg cevkqp hqt rwtrqugu qh

crrn{kpi eqpuvkvwvkqpcn uchgiwctfu.Ñ Kolinske v. Lubbers. 934 H04f 693. 699 *F0E0 Ekt0 3;:5+. vjg

Uwrtgog Eqwtv jcu kfgpvkhkgf c jquv qh tgngxcpv hcevqtu< yjgvjgt vjg ejcnngpigf cevkxkv{ tguwnvu

htqo vjg UvcvgÓu gzgtekug qh eqgtekxg rqygt= yjgvjgt vjg Uvcvg rtqxkfgu ukipkhkecpv gpeqwtcigogpv

vq vjg cevkxkv{= cpf yjgvjgt c rtkxcvg cevqt qrgtcvgu cu c yknnhwn rctvkekrcpv kp c lqkpv cevkxkv{ ykvj

vjg Uvcvg qt kvu cigpvu0 Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n. 753 W0U0 4::.

4;8 *4223+ *ekvcvkqpu qokvvgf+0 Vjg etwz qh vjg kpswkt{ fgrgpfu qp yjgvjgt vjgtg ku uwej c Ðenqug

pgzwu dgvyggp vjg Uvcvg cpf vjg ejcnngpigf cevkqp vjcv uggokpin{ rtkxcvg dgjcxkqt oc{ dg hcktn{

vtgcvgf cu vjcv qh vjg Uvcvg kvugnh0Ñ Id. cv 4;7. swqvkpi Jackson v. Metro. Edison Co.. 63; W0U0 567.

56; *3;96+0 Vjg F0E0 Ektewkv jcu ejctcevgtk¦gf vjku vguv cu fgrgpfkpi qp yjgvjgt Ðc rtkxcvg rctv{

cevu cu cp cigpv qh vjg iqxgtpogpv kp tgngxcpv tgurgevu0Ñ NB ex rel. Peacock v. District of 

Columbia. 9;6 H05f 53. 65 *F0E0 Ekt0 4237+ *eqpenwfkpi vjcv vjg cnngicvkqpu kp vjg Ðeqornckpv

uwrrqtv vjg kphgtgpeg vjcv Zgtqz cevgf cu vjg FkuvtkevÓu cigpv hqt rwtrqugu qh fgvgtokpkpi c

rgtuqpÓu gnkikdknkv{ hqt rtguetkrvkqp ftwi eqxgtcig wpfgt OgfkeckfÑ+= see also Daskalea. 6:2 H0

Uwrr0 4f cv 49 *hkpfkpi vjg Ycujkpivqp Jwocpg Uqekgv{ vq dg c Ðuvcvg cevqt.Ñ cpf vjg FkuvtkevÓu

cigpv. hqt ugevkqp 3;:5 nkcdknkv{ dgecwug kv jcf dggp Ðgpfqygf d{ vjg Uvcvg ykvj rqygtu qt

hwpevkqpu iqxgtpogpvcn kp pcvwtgÑ+0

Jgtg. rnckpvkhhu cnngig vjcv vjg jqvgn eqorcpkgu fgrtkxgf rnckpvkhhu qh vjgkt Hktuv Cogpfogpv

tkijvu vq htgg urggej cpf cuugodn{ ukpeg vjg{ Ðtgnkgf qp cpf dgpghkvvgf htqoÑ ORF cpf Ugetgv

Ugtxkeg ugewtkv{. Rnu0Ó Ecrgnnc Qrr0 cv 35. cpf vjg{ rtqxkfgf ceeqooqfcvkqpu vq vjg FTE

fgngicvkqp. yjqug qhhkekcnu cnngigfn{ dgcv rnckpvkhhu cu vjg{ rtqvguvgf. uvqng OkcpiqÓu rquuguukqpu.

cpf dtqwijv vjgo dcem kpvq vjg jqvgn0 SeeUgeqpf Co0 Eqorn0 ̨̨ 54. 56. 83Î93= Rnu0Ó Ecrgnnc

Qrr0 cv 35Î360 Dwv vjgtg ku pq hcevwcn dcuku hqt vjg cuugtvkqp vjcv vjg rqnkeg qt Ugetgv Ugtxkeg ygtg
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cetquu vjg uvtggv vq rtqxkfg vjg jqvgn ykvj rtqvgevkqp0 Cpf oqtg korqtvcpv. rnckpvkhhu fq pqv ugv qwv

cp{ hcevu vjcv yqwnf ikxg tkug vq cp kphgtgpeg vjcv vjg jqvgn gornq{ggu ygtg cevkpi kp eqpegtv ykvj

vjg Fkuvtkev qt qp vjg FkuvtkevÓu dgjcnh. qt vjcv vjg{ ygtg qrgtcvkpi wpfgt vjg fktgevkqp qt ykvj vjg

gpeqwtcigogpv qh vjg Ugetgv Ugtxkeg0 ÐYkvjqwv uvcvg cevkqp.Ñ vjg jqvgn eqorcpkguÓ cevkqpu Ðctg

qpn{ rtkxcvg eqpfwev dg{qpf vjg rcng qh eqpuvkvwvkqpcn rtqvgevkqp0Ñ Kolinske. 934 H04f cv 6960

Vjgtghqtg. vjg Eqwtv yknn fkuokuu Eqwpv KKK cu vq vjg jqvgn eqorcpkgu0

D0 RnckpvkhhuÓ eqooqp ncy vqtv enckou yknn dg fkuokuugf0

30 RnckpvkhhuÓ Respondeat Superior Enckou

Rnckpvkhhu uggm vq jqnf vjg jqvgn eqorcpkgu nkcdng hqt cuucwnv. vtgurcuukpi. eqpxgtukqp. cpf

vjghv wpfgt vjg fqevtkpg qh respondeat superiorqp vjg vjgqt{ vjcv vjg FTE fghgpfcpvu cevgf cu

cigpvu qh vjg Ecrgnnc Jqvgn0 SeeUgeqpf Co0 Eqorn0 ̨ 3530 Kp qtfgt vq jqnf vjg jqvgn eqorcpkgu

nkcdng hqt vjg cevu qh vjg FTE fghgpfcpvu. rnckpvkhhu owuv guvcdnkuj vjg gzkuvgpeg qh cp cigpe{

tgncvkqpujkr dgvyggp vjg Ecrgnnc Jqvgn cpf FTE fghgpfcpvu. cpf vjgp fgoqpuvtcvg vjcv vjg FTE

fghgpfcpvu ygtg cevkpi ykvjkp vjg ueqrg qh vjcv tgncvkqpujkr yjgp vjg{ cnngigfn{ cuucwnvgf

rnckpvkhhu cpf uvqng OkcpiqÓu rtqrgtv{0 See Judah v. Reiner. 966 C04f 3259. 3262 *F0E0 4222+0

Dwv rnckpvkhhu jcxg pqv cnngigf uwhhkekgpv hcevu vq guvcdnkuj vjg gzkuvgpeg qh uwej c rtkpekrcn/cigpv

tgncvkqpujkr0 Uq. rnckpvkhhuÓ eqooqp ncy vqtv enckou yknn dg fkuokuugf0

ÐYjgvjgt cp cigpe{ tgncvkqpujkr gzkuvu kp c ikxgp ukvwcvkqp fgrgpfu qp vjg rctvkewnct hcevu

qh gcej ecug0Ñ Judah. 966 C04f cv 3262. ekvkpi District of Columbia v. Hampton. 888 C04f 52. 5:

*F0E0 3;;7+0 ÐVjg hcevqtu vq dg eqpukfgtgf kpenwfg Ò*3+ vjg ugngevkqp cpf gpicigogpv qh vjg

ugtxcpv. *4+ vjg rc{ogpv qh ycigu. *5+ vjg rqygt vq fkuejctig. *6+ vjg rqygt vq eqpvtqn vjg ugtxcpvÓu

eqpfwev. *7+ cpf yjgvjgt vjg yqtm ku rctv qh vjg tgiwnct dwukpguu qh vjg gornq{gt0ÓÑ Id.. swqvkpi

LeGrand v. Ins. Co. of N. Am.. 463 C04f 956. 957 *F0E0 3;8:+0 Jqygxgt. vjg fgvgtokpcvkxg hcevqt
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ku yjgvjgt vjg rtkpekrcn Ðjcu vjg tkijv vq eqpvtqnÑ vjg cigpvÓu eqpfwev0 Id.. swqvkpi LeGrand. 463

C04f cv 9570

Rnckpvkhhu ockpvckp vjcv c rtkpekrcn/cigpv tgncvkqpujkr gzkuvu dgecwug vjg jqvgn eqorcpkgu

gplq{gf c Ðdgpghkekcn tgncvkqpujkrÑ ykvj vjg FTE qhhkegtu yjq rtqxkfgf Ðugewtkv{Ñ hqt vjg jqvgn

cpf dgecwug vjg jqvgn eqorcpkgu Ðjcf vjg tkijv vq eqphtqpvÑ vjg FTE ugewtkv{ hqtegu0 Rnu0Ó Ecrgnnc

Qrr0 cv 38. Jqygxgt. rnckpvkhhu jcxg pqv cnngigf cp{ hcevu kp vjg eqornckpv uwiiguvkpi vjcv vjg

FTE cevwcnn{ rtqxkfgf cp{ ugewtkv{ hqt vjg jqvgn eqorcpkgu. cu qrrqugf vq qpg qh vjgkt iwguvu. cpf

vjg{ fq pqv cnngig cp{ qh vjg qvjgt kpfkekc qh cp cigpe{ tgncvkqpujkr< vjcv vjg jqvgn eqorcpkgu ygtg

kpxqnxgf kp vjg jktkpi qh vjg ugewtkv{ hqtegu qt jcf vjg cdknkv{ vq hktg vjgo= vjcv vjg jqvgn eqorcpkgu

ygtg rc{kpi vjgo= vjcv vjg jqvgn eqorcpkgu jcf rqygt vq eqpvtqn vjg eqpfwev qh vjg FTE

rgtuqppgn= qt yjgvjgt rtqxkfkpi ugewtkv{ ku rctv qh vjg tgiwnct dwukpguu qh vjg jqvgn0

Yjgvjgt vjg jqvgn tgegkxgf uqog kpekfgpvcn dgpghkv htqo vjg rtgugpeg qh vjg iwctfu ku pqv

c Judahhcevqt0 Cpf rnckpvkhhuÓ wpuwrrqtvgf cuugtvkqp kp vjgkt qrrqukvkqp vjcv vjg jqvgn eqorcpkgu

Ðjcf vjg tkijv vq eqphtqpvÑ vjg FTE ugewtkv{ hqtegu. Rnu0Ó Ecrgnnc Qrr0 cv 38. dgctu nkvvng

tgugodncpeg vq yjcv ku pgeguuct{ vq guvcdnkuj cp cigpe{ tgncvkqpujkr0 Yjcv vjg eqornckpv cevwcnn{

cnngigu ku vjcv vjg FTE ugewtkv{ hqtegu qrgtcvgf cv vjg fktgevkqp qh fghgpfcpv Mcuucodc cpf

Rtgukfgpv Mcdknc0 SeeUgeqpf Co0 Eqorn0 ̨̨ 4:. 54 *fguetkdkpi vjcv fghgpfcpv Mcuucodc

Ðtgvwtpgf ykvj c itqwrÑ qh ugewtkv{ gphqtegtu chvgt gpvgtkpi vjg jqvgn. cpf vjcv c ugeqpf ugewtkv{

itqwr Ðtwujgf qwvÑ qh vjg jqvgn ujqtvn{ chvgt Rtgukfgpv Mcdknc cttkxgf+0

Gxgp kh vjg jqvgn eqorcpkgu eqwnf jcxg eqornckpgf vq vjg FTE ugewtkv{ hqtegu cdqwv vjgkt

dgjcxkqt. eqwtvu fgocpf oqtg vq guvcdnkuj c tkijv vq eqpvtqn0 Hqt gzcorng. kp LeGrand,vjg eqwtv

hqwpf c tkijv vq eqpvtqn yjgtg vjg rtkpekrcn uwrgtxkugf vjg yqtm rgthqtogf d{ vjg cigpv. kpuvtwevgf
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vjg cigpv jqy vq fq vjg yqtm. eqttgevgf vjg cigpvÓu gttqtu. cpf eqwnf fkuokuu vjg cigpv kh jg ycu

fqkpi c rqqt lqd0 See463 C04f cv 9570

Uq. rnckpvkhhuÓ enckou qh cuucwnv. vtgurcuukpi. eqpxgtukqp. cpf vjghv wpfgt vjg fqevtkpg qh

respondeat superiorhckn. cpf Eqwpvu KZ cpf ZX yknn dg fkuokuugf cickpuv vjg jqvgn eqorcpkgu034

40 RnckpvkhhuÓ Pginkigpeg Encko

Vq guvcdnkuj pginkigpeg. Ðc rnckpvkhh owuv rtqxg Òc fwv{ qh ectg qygf d{ vjg fghgpfcpv vq

vjg rnckpvkhh. c dtgcej qh vjcv fwv{ d{ vjg fghgpfcpv. cpf fcocig vq vjg kpvgtguvu qh vjg rnckpvkhh.

rtqzkocvgn{ ecwugf d{ vjg dtgcej0ÓÑ District of Columbia v. Harris. 992 C04f :4. :9 *F0E0 4223+.

swqvkpi Turner v. District of Columbia. 754 C04f 884. 888 *F0E0 3;:9+0 Jgtg. rnckpvkhhu eqpvgpf

vjcv vjg jqvgn eqorcpkgu jcf c fwv{ vq rtqvgev vjgo htqo jcto qp vjg ukfgycnm cetquu vjg uvtggv

dcugf qp c vjgqt{ qh dwukpguu/kpxkvqt nkcdknkv{0 Dwv vjg jqvgn eqorcpkgu fkf pqv qyg c fwv{ qh ectg

vq rnckpvkhhu. uq vjg Eqwtv yknn fkuokuu rnckpvkhhuÓ pginkigpeg encko cickpuv vjg jqvgn eqorcpkgu0

k0 Vjg jqvgn eqorcpkgu fkf pqv qyg rnckpvkhhu c fwv{ qh ectg cu c dwukpguu/
kpxkvqt0

Kv ku Ðygnn/ugvvngf vjcv c dwukpguu kpxkvqt jcu c fwv{ qh ectg vq kvu rcvtqpu yjkng vjg{ ctg qp

kvu rtgokugu0Ñ Novak v. Capital Mgmt. & Dev. Corp.. 674 H05f ;24. ;29 *F0E0 Ekt0 4228+ *crrn{kpi

F0E0 ncy+= Smith v. Safeway Stores, Inc.. 4;: C04f 436. 438 *F0E0 3;94+ *eqpenwfkpi vjcv c itqegt{

uvqtg jcu c fwv{ vq vcmg Ðtgcuqpcdng rtgecwvkqpu vq ockpvckp vjg uvqtg rtgokugu kp c eqpfkvkqp uq cu

pqv vq etgcvg cp wptgcuqpcdng tkum qh jcto vq ewuvqogtuÑ+0 C dwukpguuÓu fwv{ cnuq Ðgzvgpfu vq

34 RnckpvkhhuÓ ctiwogpv vjcv vjg gzkuvgpeg qh cp cigpe{ tgncvkqpujkr ku c Ðswguvkqp qh hcevÑ
okueqpuvtwgu vjg pcvwtg qh vjg EqwtvÓu hqewu cv vjg oqvkqp vq fkuokuu uvcig0 Vjg swguvkqp cv vjku
uvcig ku qpn{ yjgvjgt. Ðhqewukpi qp vjg cnngicvkqpu kp vjg eqornckpv. vjg rnckpvkhhu jcxg cfgswcvgn{
rngf vjg gngogpvu qh cigpe{ nkcdknkv{0Ñ Acosta Orellana v. CropLife Int’l. 933 H0 Uwrr0 4f :3. 333
p058 *F0F0E0 4232+= see generally Twombly. 772 W0U0 7660
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rtqvgevkpi kvu ewuvqogtu htqo hqtguggcdng jcto 0 0 0 cv kvu Ògzkv fqqtyc{ cpf vjg crrtqcej vjgtgvq0ÓÑ

Novak. 674 H05f cv ;2:. swqvkpi Viands v. Safeway Stores. 329 C04f 33:. 343 *F0E0 3;76+0

Dwv vq gzvgpf vjg fqevtkpg vq eqxgt kplwtkgu vjcv qeewt qhh qh c dwukpguuÓu rtgokugu. vjg

rnckpvkhh owuv ujqy vjcv vjg dwukpguu Ðocfg uwduvcpvkcn wug qh ]vjg ctgc_ kp tgncvkqp vq kvu dwukpguu.Ñ

cpf vjg kpxkvgg ycu Ðcvvtcevgf vq vjg urqv cu c ecnewncvgf qt pgeguuct{ ogcpu qh kpitguu qt gitguu

qt hqt qvjgt dwukpguu/tgncvgf rwtrqugu0Ñ Compare Quigley’s Pharmacy, Inc. v. Beebe. 483 C04f

464. 466 *F0E0 3;92+ *jqnfkpi vjcv c rjctoce{ fkf pqv qyg c fwv{ qh ectg vq c ogodgt qh vjg

rwdnke yjq ecwijv jgt jggn kp c jqng kp vjg ukfgycnm yjkng ujg ycnmgf htqo vjg rjctoce{ gpvtcpeg

vq c ockndqz. vygpv{ hggv htqo vjg rjctoce{ gpvtcpeg+. with Viands. 329 C04f cv 33: *eqpenwfkpi

vjcv c uvqtg qygf c fwv{ qh ectg vq c ewuvqogt yjq vtkrrgf qxgt c yciqp cu ujg gzkvgf vjg uvqtg

gxgp vjqwij vjg kplwt{ fkf pqv qeewt qp vjg dwukpguuÓu rtgokugu dgecwug kv ycu vjg uqng gzkv htqo

vjg uvqtg cpf cp ctgc vjcv vjg dwukpguu rwv vq uwduvcpvkcn wug+. andNovak. 674 H05f cv ;33 *hkpfkpi

c pkijv enwd qygf c fwv{ qh ectg vq kvu rcvtqpu yjgp ycnmkpi fqyp vjg cnng{u uwttqwpfkpi vjg enwd

dgecwug vjg cnng{u ygtg rwv Ðvq c uwduvcpvkcn urgekcn wugÑ d{ vjg enwd. Ðpq qvjgt dwukpguugu wugf

vjg cnng{.Ñ vjg enwd Ðycu ugv qhh htqo cp{ rwdnke uvtggv.Ñ cpf rcvtqpu jcf vq Ðwug vjg cnng{u cu

crrtqcejgu cpf gzkvu vq vjg enwdÑ+0

Rnckpvkhhu jcxg pqv cnngigf uwhhkekgpv hcevu vq uwrrqtv vjgkt eqpvgpvkqp vjcv vjg jqvgn

eqorcpkgu qygf vjgo c fwv{ qh ectg yjgp vjg{ icvjgtgf qp vjg qrrqukpi ukfgycnm0 Kpfggf.

rnckpvkhhu ejctcevgtk¦g vjg pginkigpeg encko cickpuv vjg jqvgn eqorcpkgu cu c igpgtcn dtgcej qh fwv{

vq vjg rwdnke< rnckpvkhhu cnngig vjcv vjg Ecrgnnc Jqvgn qygf c fwv{ Ðvq rtqxkfg ugewtkv{ cpf oqpkvqt

kvu iwguvu vq rtgxgpv kvu iwguvu htqo ecwukpi jcto vq vjg rwdnke.Ñ cpf vjcv vjg jqvgn Ðdtgcejgf kvu

fwv{ d{ hcknkpi vq cev vq rtqvgev vjg rwdnke 0 0 0 0Ñ Ugeqpf Co0 Eqorn0 ̨̨ 37:. 3820 Dwv rnckpvkhhu
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fq pqv rtqxkfg cp{ uwrrqtv hqt vjg rtqrqukvkqp vjcv vjg jqvgn eqorcpkgu qyg cp{ fwv{ qh ectg vq

vjg igpgtcn rwdnke035

Rnckpvkhhu fq pqv cnngig vjcv vjg{ ygtg rcvtqpu qt kpxkvggu qh vjg Ecrgnnc Jqvgn= pqt fq vjg{

cnngig cp{ hcevu vjcv yqwnf uwrrqtv c eqpenwukqp vjcv vjg jqvgn eqorcpkguÓ fwv{ qh ectg vq kvu rcvtqpu

gzvgpfgf vq vjg rwdnke ukfgycnm qp vjg qvjgt ukfg qh vjg uvtggv0 Vjg eqornckpv urgekhkecnn{ cnngigu

vjcv rnckpvkhhu Okcpiq. Nkmwvw. cpf Mk{c{c ygtg nqecvgf qp vjg ukfgycnm cetquu vjg uvtggv htqo vjg

jqvgn vq Ðrtqvguv]_ cickpuv jwocp tkijvu xkqncvkqpu kp vjg FTE.Ñ Ugeqpf Co0 Eqorn0 ̨ 33:. cpf

vjcv rnckpvkhh Piqoc ecog qwv qh c fkhhgtgpv jqvgn vq uvcpf qp vjg ucog ukfgycnm dgecwug jg ycu

Ðqdugtx]kpi_ vjg rtqvguv0Ñ Id. ̨ 570 Rnckpvkhhu jcxg pqv cnngigf vjcv vjg{ ygtg ftcyp vq vjg ukfgycnm

cetquu vjg uvtggv hqt cp{ Ðdwukpguu/tgncvgf rwtrqugÑ eqppgevgf vq vjg jqvgn0 Pqt jcxg vjg{ cnngigf

cp{ hcevu kpfkecvkpi vjcv vjg ukfgycnm ugtxgf cu vjg jqvgnÓu gzkv qt Ðcrrtqcej vjgtgvq.Ñ qt vjcv kv ycu

rwv vq Ðuwduvcpvkcn wugÑ Î qt cp{ wug Î d{ vjg Ecrgnnc Jqvgn0 Quigley’s Pharmacy. 483 C04f cv

4660 Cu vjg eqornckpv pqvgu. vjg ukfgycnm ugtxgf qvjgt eqoogtekcn gpvgtrtkugu. uwej cu vjg Ecpcn

Kpp Jqvgn yjgtg Piqoc yqtmgf0 SeeUgeqpf Co0 Eqorn0 ̨̨ 5. 49. 570

RnckpvkhhuÓ qpn{ encko ku vjcv vjg{ Ðygtg kp enqug rtqzkokv{ vq vjg jqvgn yjgp vjg{ ygtg

cvvcemgf.Ñ Ugeqpf Co0 Eqorn0 ̨ 37;. cpf vjcv ku ukorn{ pqv gpqwij0 Rnckpvkhhu ygtg Ðcvvtcevgf vq

vjg urqvÑ yjgtg vjgkt cnngigf kplwtkgu qeewttgf Ðpqv d{ cp{vjkpi vjg ]jqvgn_ fkf. dwv d{ ]vjgkt_

fgekukqp vq ]rtqvguv_0Ñ Novak. 674 H05f cv ;2; *fguetkdkpi Quigley’s Pharmacy+0 Vjgtghqtg. vjg

35 Rnckpvkhhu cvvgorv vq ctiwg vjcv vjg jqvgn eqorcpkgu qyg c fwv{ qh ectg vq ogodgtu qh vjg
igpgtcn rwdnke yjq ctg pqv ÐÒewuvqogtuÓ qt ÒiwguvuÓ qh vjg jqvgnÑ dgecwug rgqrng Ðoc{ htggn{
kpitguu cpf gitguu vjg nqdd{ qh vjg jqvgn. cpf vjg qwvukfg uwttqwpfkpi ctgcu qh vjg jqvgn0Ñ Rnu0Ó
Ecrgnnc Qrr0 cv 3:0 Dwv vjku gzrcpukxg vjgqt{ ku pqv eqpukuvgpv ykvj vjg ncy qh vjg dwukpguu/kpxkvqt.
cpf gxgp kh kv yqwnf crrn{ vq xkukvqtu kp vjg nqdd{ qt cv vjg htqpv fqqt. kv fqgu pqvjkpi vq eqxgt
rgqrng uvcpfkpi cetquu vjg uvtggv0
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jqvgn eqorcpkgu fkf pqv qyg rnckpvkhhu c fwv{ qh ectg vq rtqvgev vjgo htqo jcto wpfgt c dwukpguu/

kpxkvqt vjgqt{ qh nkcdknkv{0

kk0 Vjg jqvgn eqorcpkgu fkf pqv qyg rnckpvkhhu c fwv{ qh ectg vq rtqvgev
vjgo htqo vjg etkokpcn cevu qh vjktf rctvkgu0

Wpfgt uqog ektewouvcpegu. c dwukpguu oc{ cnuq dg nkcdng vq kvu kpxkvggu wpfgt c pginkigpeg

vjgqt{ hqt kplwtkgu kphnkevgf d{ cevu qh vjktf rgtuqpu kh vjqug cevu ctg hqtguggcdng0 Novak. 674 H05f

cv ;33Î340 Vq jqnf c fghgpfcpv nkcdng hqt kplwtkgu tguwnvkpi htqo kpvgtxgpkpi etkokpcn cevu.

Ðnkcdknkv{ fgrgpfu wrqp c oqtg jgkijvgpgf ujqykpi qh hqtguggcdknkv{ vjcp yqwnf dg tgswktgf kh vjg

cev ygtg ogtgn{ pginkigpv0Ñ Bd. of Trustees of Univ. of D.C. v. DiSalvo. ;96 C0 4f :8:. :92 *F0E0

422;+. swqvkpi Potts v. District of Columbia. 8;9 C04f 346;. 3474 *F0E0 3;;9+0 ÐUrgekhkecnn{.

jgkijvgpgf hqtguggcdknkv{ hcevqtu fktgevn{ kpvq vjg fwv{ cpcn{uku dgecwug c fghgpfcpv ku qpn{ nkcdng

hqt vjg kpvgtxgpkpi etkokpcn cevu qh cpqvjgt Òkh vjg etkokpcn cev ku uq hqtguggcdng vjcv c fwv{ ctkugu

vq iwctf cickpuv kv0ÓÑ Id. cv :93. swqvkpi McKethean v. Wash. Metro. Area Transit Auth.. 7:: C04f

92:. 939 *F0E0 3;;3+0 ÐKp vjku eqpvgzv. vjgp. vjg tgswkukvg fwv{ qh ectg tgswktgf hqt pginkigpeg ku

c hwpevkqp qh hqtguggcdknkv{. ctkukpi qpn{ yjgp hqtguggcdknkv{ ku cnngigf eqoogpuwtcvg ykvj vjg

Ògzvtcqtfkpct{ pcvwtg qh kpvgtxgpkpi etkokpcn eqpfwev0ÓÑ Id.. swqvkpi District of Columbia v. 

Beretta, U.S.A., Corp.. :94 C04f 855. 863 *F0E0 4227+0

Vjg jgkijvgpgf hqtguggcdknkv{ uvcpfctf Ðku rtgokugf qp vjg cuuworvkqp vjcv vjg eqwtv owuv

nkokv vjg gzvgpv vq yjkej fghgpfcpvu dgeqog vjg kpuwtgtu qh qvjgtuÓ uchgv{ htqo etkokpcn cevu0Ñ Id.=

see Romero v. Nat’l Rifle Ass’n of Am.. 96; H04f 99. :3 *F0E0 Ekt0 3;:6+ *tgkvgtcvkpi vjg Ðigpgtcn

twng qh pqpnkcdknkv{ cv eqooqp ncy hqt jcto tguwnvkpi htqo vjg etkokpcn cevu qh vjktf rctvkguÑ+0

Hqtguggcdknkv{ ecppqv dg dcugf qp igpgtke kphqtocvkqp uwej cu etkog tcvgu. see Bailey v. District 

of Columbia. 88: C04f :39. :42 *F0E0 3;;7+. qt gxkfgpeg vjcv c fghgpfcpvÓu gornq{ggu yqtmgf kp

c Ðetkokpcnn{ cevkxg gpxktqpogpv0Ñ Clement v. Peoples Drug Store, Inc.. 856 C04f 647. 64; *F0E0
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3;;5+0 Cpf gxgp vjqwij c rnckpvkhh ku pqv tgswktgf vq ujqy Ðrtgxkqwu qeewttgpegu qh vjg rctvkewnct

v{rg qh jcto.Ñ c rnckpvkhh owuv rtgugpv Ðc eqodkpcvkqp qh hcevqtuÑ vjcv yqwnf ikxg vjg fghgpfcpv

Ðcp kpetgcugf cyctgpguu qh vjg fcpigt qh c rctvkewnct etkokpcn cev0Ñ District of Columbia v. Doe.

746 C04f 52. 55 *F0E0 3;:9+0

Oqtgqxgt. vjg hqtguggcdknkv{ cpcn{uku vcmgu kpvq eqpukfgtcvkqp vjg pcvwtg qh vjg tgncvkqpujkr

dgvyggp vjg rctvkgu0 See Romero. 96; H04f cv :3 *pqvkpi vjcv vjg qpn{ Fkuvtkev qh Eqnwodkc ecugu

vq fgrctv htqo vjg igpgtcn twng qh pqpnkcdknkv{ Ðkpxqnxgf gkvjgt c urgekcn tgncvkqpujkr dgvyggp vjg

rctvkgu vq vjg uwkv 0 0 0 qt c tgncvkqpujkr qh eqpvtqn dgvyggp vjg fghgpfcpv cpf vjg kpvgtxgpkpi etkokpcn

cevqtÑ+0 Kp qtfgt vq fgvgtokpg c fghgpfcpvÓu nkcdknkv{. eqwtvu wug c Ðunkfkpi uecngÑ< ]k_h vjg

tgncvkqpujkr dgvyggp vjg rctvkgu uvtqpin{ uwiiguvu c fwv{ qh rtqvgevkqp. vjgp urgekhke gxkfgpeg qh

hqtguggcdknkv{ ku nguu korqtvcpv. yjgtgcu kh vjg tgncvkqpujkr ku pqv qh c v{rg vjcv gpvcknu c fwv{ qh

rtqvgevkqp. vjgp vjg gxkfgpvkct{ jwtfng ku jkijgt0Ñ Workman v. United Methodist Comm. on Relief 

of Gen. Bd. of Glob. Ministries of United Methodist Church. 542 H05f 47;. 485Î86 *F0E0 Ekt0

4225+0

Fkuvtkev qh Eqnwodkc eqwtvu jcxg dggp Ðtgnwevcpv vq ugg c fghgpfcpv jgnf nkcdng hqt jcto

ecwugf d{ vjg etkokpcn cev qh c vjktf rctv{0Ñ Workman. 542 H05f cv 484 *fguetkdkpi ecugu+0 Kp vjg

hgy ecugu yjgtg vjg eqwtvu jcxg hqwpf uwhhkekgpv gxkfgpeg qh hqtguggcdknkv{. vjg gxkfgpeg jcu

guugpvkcnn{ kpfkecvgf vjcv kv ycu lwuv Ðc ocvvgt qh vkogÑ wpvkn vjg etkog qeewttgf cpf vjcv vjg

tgncvkqpujkr dgvyggp vjg rnckpvkhh cpf fghgpfcpv Ðuwiiguvgf vjg fghgpfcpv ujqwnf dg jgnf nkcdng cu

c ocvvgt qh rqnke{0Ñ Id. cv 485Î86= see, e.g.. Doe. 746 C04f cv 55 *wrjqnfkpi lwt{ xgtfkev chvgt

ejknf ycu cdfwevgf htqo encuutqqo cpf tcrgf yjgtg rnckpvkhhÓu gxkfgpeg kpfkecvgf vjcv ctuqp cpf

tqddgt{ jcf qeewttgf kp vjg uejqqnÓu rnc{itqwpf. ugzwcn cuucwnvu cpf qvjgt xkqngpv cevkxkvkgu jcf

vcmgp rnceg kp vjg uwttqwpfkpi ctgc. cpf vjg uejqqn ycu pqv ugewtg dgecwug vjgtg ygtg dtqmgp
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fqqtu. qrgp icvgu. cpf c ocnhwpevkqpkpi kpvgteqo u{uvgo+= Doe v. Dominion Bank of Wash.. ;85

H04f 3774 *F0E0 Ekt0 3;;4+ *tgxgtukpi fkuvtkev eqwtvÓu itcpv qh fktgevgf xgtfkev kp hcxqt qh fghgpfcpv

ncpfnqtf yjgtg. kp vjg oqpvj rtgegfkpi c vgpcpvÓu tcrg qp c xcecpv hnqqt qh cp qhhkeg dwknfkpi

fwtkpi dwukpguu jqwtu. vgpcpvu jcf nqfigf c pwodgt qh eqornckpvu cdqwv vjtgcvgpkpi kpvtwfgtu kp

vjg dwknfkpi. cpf vjgtg jcf dggp tgrqtvu qh vjghv. ftwi wug. cpf ugzwcn cevkxkv{ kp vjg dwknfkpi+0

Vjgug ecugu ctg cnuq cnn fkuvkpiwkujcdng dgecwug nkcdknkv{ jcu igpgtcnn{ qpn{ dggp hqwpf yjgtg vjg

fghgpfcpv jcf uqog tgurqpukdknkv{ hqt vjg rtgokugu yjgtg vjg etkog qeewttgf0

Vjku vjgqt{ uwhhgtu htqo vjg ucog hwpfcogpvcn rtqdngo cu vjg dwukpguu kpxkvgg vjgqt{<

rnckpvkhhu ygtg pqv kpxkvggu. iwguvu. qt rcvtqpu qh vjg jqvgn0 Oqtgqxgt. rnckpvkhhu jcxg hckngf vq

cnngig uwhhkekgpv hcevu vq uvcvg c rncwukdng encko vjcv kv ycu hqtguggcdng vq vjg jqvgn eqorcpkgu vjcv

vjg FTE ugewtkv{ hqtegu yqwnf cvvcem kpfkxkfwcnu gpicigf kp c rtqvguv cetquu vjg uvtggv htqo vjg

Ecrgnnc Jqvgn cpf vjcv vjg{ dqtg uqog fwv{ vq rtgxgpv kv036 Cnvjqwij rnckpvkhhu cnngig vjcv vjg{

Ðygtg kp enqug rtqzkokv{ vq vjg jqvgn yjgp vjg{ ygtg cvvcemgf.Ñ Ugeqpf Co0 Eqorn0 ̨ 37;. vjg{

rqkpv vq pq hcevu vjcv yqwnf ikxg tkug vq c urgekcn tgncvkqpujkr dgvyggp vjg jqvgn eqorcpkgu cpf

rnckpvkhhu0 Rnckpvkhhu fq pqv encko vjcv vjg{ jcf cp{ qpiqkpi kpvgtcevkqpu ykvj vjg jqvgn eqorcpkgu

qt gornq{ggu qh vjg eqorcpkgu. cpf vjg jqvgn dqtg pq tgurqpukdknkv{ hqt vjg rtqvguvgtuÓ ectg qt ygnn/

dgkpi. qt vjg uchgv{ qh vjg qrrqukvg ukfgycnm. uq vjgtg ku pq tgncvkqpujkr ykvj fghgpfcpvu vjcv

uwiiguvu vjg{ Ðujqwnf dg jgnf nkcdng cu c ocvvgt qh rqnke{0Ñ Workman. 542 H05f cv 4840

Ykvjqwv cp{ ogcpkpihwn tgncvkqpujkr dgvyggp rnckpvkhhu cpf vjg jqvgn eqorcpkgu. vjg qpn{

yc{ hqt rnckpvkhhu vq guvcdnkuj vjcv vjg jqvgn eqorcpkgu qygf vjgo c fwv{ qh ectg yqwnf dg vq

36 Cickp. rnckpvkhhu okuejctcevgtk¦g vjg pcvwtg qh vjg EqwtvÓu hqewu cv vjg oqvkqp vq fkuokuu
uvcig d{ eqpvgpfkpi vjcv Ðvjg kuuwg qh hqtguggcdknkv{ ku c swguvkqp hqt vjg lwt{ cpf vjgtghqtg ujqwnf
pqv dg tguqnxgf cv vjku vkog0Ñ Rnu0Ó Ecrgnnc Qrr0 cv 430
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fgoqpuvtcvg fghgpfcpvuÓ Ðkpetgcugf cyctgpguu qh vjg fcpigt qh c rctvkewnct etkokpcn cev0Ñ DiSalvo.

;96 C04f cv :;4. swqvkpi Doe. 746 C04f cv 550 Dwv rnckpvkhhu jcxg pqv kfgpvkhkgf hcevu vjcv cff wr

vq vjg uqtv qh jgkijvgpgf cyctgpguu qh vjg tkum qh c urgekhke xkqngpv cuucwnv vjcv eqwnf oggv vjg jkij

vjtgujqnf kp vjku ecug0

Rnckpvkhhu encko vjcv vjg jqvgn eqorcpkgu ujqwnf jcxg mpqyp vjcv c Ðrtqvguv cickpuv vjg

Mcdknc tgikog yqwnf qeewt pgct vjg jqvgn dgecwug qh pwogtqwu jwocp tkijvu tgrqtvu qh rtqvguvu

cickpuv vjg Mcdknc tgikog. cpf dgecwug rtqvguvu qeewttgf hqt vjg rcuv vyq fc{u qwvukfg vjg jqvgn

yjgtg vjg fgngicvkqp qh vjg Icodkc ycu uvc{kpi. yjkej ugewtkv{ hqtegu qh Rtgukfgpv Igoocj

xkqngpvn{ uwrrtguugf0Ñ Ugeqpf Co0 Eqorn0 ̨ 3830 Vjg{ cnuq encko vjcv Ð]p_wogtqwu ogfkc qwvngvu

tgrqtvgf vjg cvvcemu ]qwvukfg vjg Jc{u Cfcou Jqvgn kp Ycujkpivqp. F0E0_ qp dqvj fcvgu0Ñ Id. ̨ 450

Jqygxgt. Ðjgkijvgpgf hqtguggcdknkv{ tgswktgu oqtg rtgekukqpÑ vjcp lwuv guvcdnkujkpi Ðc igpgtcn

rquukdknkv{Ñ vjcv c etkog eqwnf qeewt0 DiSalvo. ;96 C04f cv :94Î950

Cnvjqwij vjgtg ctg uqog ukoknctkvkgu dgvyggp vjg cvvcemu qp rtqvguvgtu kp htqpv qh vjg Jc{u

Cfcou Jqvgn cpf vjg dgcvkpiu vjcv rnckpvkhhu uwhhgtgf pgct vjg Ecrgnnc Jqvgn. vjg cvvcemu kpxqnxgf

fkhhgtgpv Chtkecp fgngicvkqpu cpf qeewttgf kp fkhhgtgpv nqecvkqpu kp Ycujkpivqp. F0E0 Rnckpvkhhu

jcxg pqv guvcdnkujgf vjcv vjg jqvgn eqorcpkgu ygtg cyctg qh vjg gxgpvu vjcv jcf vtcpurktgf vjg fc{

dghqtg. cpf vjg{ jcxg pqv cnngigf vjcv vjg jqvgn eqorcpkgu ygtg cyctg vjcv rtqvguvgtu yqwnf dg kp

vjgkt pgkijdqtjqqf vjg pgzv fc{0 Vjg eqornckpv fqgu pqv rtqxkfg cp{ hcevu vjcv yqwnf vgpf vq

ujqy vjcv vjg jqvgn eqorcpkgu Î gxgp kh vjg{ jcf uqog tgurqpukdknkv{ hqt vjg ukfgycnm cetquu vjg

uvtggv Î yqwnf jcxg dggp qp pqvkeg vjcv cp cvvcem qp rnckpvkhhu ycu oqtg nkmgn{ vq qeewt vjgtg vjcp

cp{ qvjgt etkog0 See id.
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Dgecwug rnckpvkhhuÓ cnngicvkqpu fq pqv ucvkuh{ vjg jgkijvgpgf hqtguggcdknkv{ uvcpfctf.

rnckpvkhhu jcxg pqv guvcdnkujgf vjcv vjg jqvgn eqorcpkgu qygf vjgo c fwv{ qh ectg vq rtqvgev vjgo

htqo vjg etkokpcn cevu qh vjktf rctvkgu0

Vjgtghqtg. vjg Eqwtv yknn fkuokuu Eqwpv ZKKK cickpuv vjg jqvgn eqorcpkgu0

KX0 RnckpvkhhuÓ Nquu qh Eqpuqtvkwo Encko

Dgecwug vjg Eqwtv hkpfu vjcv rnckpvkhhuÓ pginkigpeg enckou cickpuv ORF. vjg Ugetgv Ugtxkeg.

cpf vjg jqvgn eqorcpkgu cnn hckn. vjg nquu qh eqpuqtvkwo encko hkngf d{ rnckpvkhh Okcpiq cpf jku

ykhg. O0 Okcpiq. yknn cnuq dg fkuokuugf0 See Hill v. Medlantic Health Care Grp.. ;55 C04f 536.

553 *F0E0 4229+ *eqpenwfkpi vjcv lwfiogpv hqt fghgpfcpv ycu rtqrgtn{ itcpvgf qp vjg nquu qh

eqpuqtvkwo encko chvgt rnckpvkhh eqwnf pqv guvcdnkuj vjcv fghgpfcpv ycu pginkigpv+. ekvkpi

Massengale v. Pitts. 959 C04f 324;. 3255 *F0E0 3;;;+0 Vjgtghqtg. Eqwpv ZXK cickpuv ORF. vjg

Ugetgv Ugtxkeg. cpf vjg jqvgn eqorcpkgu yknn dg fkuokuugf0

EQPENWUKQP

Hqt vjg hqtgiqkpi tgcuqpu. vjg oqvkqpu vq fkuokuu hkngf d{ ORF. vjg Ugetgv Ugtxkeg. cpf

vjg jqvgn eqorcpkgu yknn dg itcpvgf0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Octej 44. 4239


