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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FOGO DE CHAO (HOLDINGS), INC.,
Plaintiff,
V. Civil Action No. 15-1272 (RBW)

U.S. DEPARTMENT OF
HOMELAND SECURITY, et al,

o N e

Defendants.

)

MEMORANDUM OPINION

The plaintiff, Fogo De Chag@Holdings), Inc.(“Foga’ or the “petitione&”), which operates
Brazilian-style steakhousdsiownas_churrascariaseeks judicial review under the
Administrative Procede Act(“APA”), 5 U.S.C. 88 701-706 (2012), of ttiefendants’ denial
of a nonimmigrant “L-1B” work visa to transfer the proposeeneficiary of the visiom
Fogds Brazilian subsidiary to the position othurrasqueir@hef inthe petitioner’'s United
States locationsSee generallfompl. Currently pending before the Court are the parties’
crossmotions for summary judgmengeagenerallyPlaintiff’'s Motion for Summary Judgment
(“PlL’s Mot.”); Defendants'CrossMotion for Summary Judgment and Opposition to Plaintiff's
Motion for Sunmary Judgment (“De&f’ Mot.”), which presenessentidy two questions: (1)
whetherthe position that the intended IBLbeneficiarywould occupy “involvespecialized
knowledge;” and (2) whether the evidence on the record is sufficient to estaligietha
proposed beneficiary possesses such “specialized knowledge” as required underdhigeppl
regulatory scheme discussed herégee generallyPlaintiffs Memorandum of Points and

Authorities in Support of Motion for Summary Judgmé®.’s Mem.”) at 17/26. Upon
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consideration of thparties’ sumissions, the Court will grant in part and deny in path
parties’ motiong
l. BACKGROUND
The lengthy procedural and factual background underlying’&egtendeceffort to
obtain a nonmmigrant work visdor RonesGasparettd“Gasparetto”)s detaiedin the District

of Columbia Circuit’s opinion in Fogo de Chao (Holdings), Inc. v. U.S. Dep’t of Homeland

Security 769 F.3d 1127, 1132-35 (D.C. Cir. 2014), and the Court willeitwrateevery detail
of that historyhere. But abrief recitation of theelevant regulatory and procedural background
is helpful to frame the Court’s analysis of the motions currently before the. Court
A. Statutory and Regulatory Background
The Immigration and Nationality Act (the “Act”) “create[d] a nonimmigraisav
program for qualifying employees of multinational companiesate@being transferred to the

United States$. Fogo de Chao (Holdings), 769 F.3d at 1130 (citing 8 U.S.C. 88 dt1§dq).

The Act authorizes the issuance of a visa to

an alien who, within [threelears preceding the time of his application for
admissioninto the United States, has been employed continuously for one year by
a firm or corporation or other legal entity or an affiliate or subsidiary dhemd

who seeks to enter the United States temporarily in order to continue to render his
services to the same employer or a subsidiary or affiliate thereof in a capatity t

is managerial, executive, or involves specialized knowledge . . . .

8 U.S.C. § 1101(a)(15)(L):A visa granted to an employee whose work entails specialized

knowledge is commonly refred to as an-LB visa. . ..” Fogo de Chao (Holdings), 769 F.3d at

! In addition to the filings already identified, the Court considered the folpsithmissions in rendering its
decision:(1) the Memorandum d®oints and Authorities in Support of Defendants’ Cifdsgion for Summary
Judgment and Opposition to Plaintiff's Motion for Summary Judgment (“D&m.”); (2) the Plaintiff's Reply to
Defendant[s’] Opposition to Plaintiff's Motion for Summary Judgmeu @pposition to Defendants’ Motion for
Summary Judgment (“Pl.’s Reply”)3)the Defendants’ Reply in Support of Defendants’ Giddssion for
Summary Judgment (“Defs.’ Reply"and(4) the Administrative RecordExcerpts(“A.R.”) provided by the parties
pursuant to Local Rule 7(n), whidonsist ofthree parts: A.R.1, A.R.2, and A.R.3
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1130. The Actitself does not define what amounts to “specialized knowléddeg,but the
United States Citizenship and Immigration Services (BexVice”)promulgated a regulation
definingthe term as
special knowledge possessed by an individual of the petitioning organization’s
product, service, research, equipment, techniques, management, or other interests
and its application in international markets, or an advanced level of knowledge or
expertise in the organization’s processes and procedures.
8 C.F.R. § 214.2)(1)(ii))(D). Accordingly, an employer seeking a “specialized knowledge” or
L-1B visa must submit, in addition to other requirements,
(i) [e]videncethat the alien will be employed in an executive, managerial, or
specialized knowledge capacity, including a detailed description of thee®tui
be performed(;]
(i) [e]vidence that the alien has at least one continuous year efinfiell
employmengabroad with a qualifying organization within the three years pneged
the filing of the petitiofy and]
(iv) [e]vidence that the alien's prior year of employment abroad was in a position
that was managerial, executive, or involved specialized knowledge and that the
alien's prior education, training, and employment qualifies him/her to perfierm t
intended services in the United States; however, the work in the United States need
not be the same work which the alien performed abroad.
Id. § 214.2()(3).
In addition to relying omthe regulatoy provisions above, the defendaatso relyonthe

following two internal agency memoranda when interpreting the term “sdigeci&knowledge.”

SeeFogo de Chao (Holdings), 769 F.8dl131. The 1994 agency memorandum authored by

James A. Pulestates thatheindicators of “specialized knowledge” may include “knowledge
that isvaluableto the employer’'s competitiveness in the market pldéedwledge which,
normally, can be gained only through prior experience with that employer,” or “&dge/bof a
product or process which cannot be easily transferred or taught to another individuaés A.

Puleo, Interpretation of Special Knowledge (Mar. 9, 1994) (“Puleo Mem.”) at 2. And a 2004



agency memorandum specifically addresses “specialty cooks seekBigthatus,” stating that
“[c]hefs or [s]pecialty cooks generally are not considered to have ‘specighpadedge’ for L
1B purposes, even though they may have knowledge of a restagpstial recip or food
preparation techniquebut sets forth several factors, none of which are “necessarily
controlling,” that adjudicators may consider when assessing whether aguidseficiary
possesses the requisite “specialized knowledgejie O. Ohata, Interpretation of Specialized
Knowledge for Chefs and Specialty Cooks seekiriBLstatus (Sept. 9, 2004) (“Ohata Mem.”)
atl 2.

B. Procedural Background

The defendants are: (1) the United States Department of Homeland Security (the
“Department”); (2) Jeh Johnson, Secretary of the DepartrttexitSecretary”); (3)the Servicea
component within the Department; (4) Leon Rodriguez, Director of the Serveceirector”);
and (5) Ronald Rosenberg, Director of the Service’s Adimnatige Appeals Office (the
“Appeals OfficeDirector”). Compl. at 1. Foges a Delaware corporatiord. § 15that operates
“upscale_churrascarias ten locations in Brazil, one location in Mexico, and [in twesiky]-
cities throughout the [United Statesincluding one in Washington, [D.C.]id. 1 25. Fogdiled
a petition for an LB nonimmigrant, businss visa on behalf of Gasparetto, an individual
alleged to be gauchochef or_ churrasqueirad. I 40to allow Gasparetto to transfer frame of
Fogo’s restaurants in Brazil tmeof Fogo’s United States locations. Compl. {The
defendants, through the Servibayetwice denied the Gaspato petition. Seeid. 3. This
Court previously affirmed the defendantstial denial of the Gasparetto petitiofzogo de Chao

ChurrascarialLLC v. U.S. Dep’t of Homeland Sec., 959 F. Supp. 2d 32, 51-52 (D.D.C. 2013)

(Walton, J.). On appeal, however, the Circuit reversed the Court’s prior disposition cf¢he ca



and remanded the Gasparetto petition for further agency proceedings. Fogo ded@tiags),

769 F.3d at 1152In significant part, the Circuit rejected the defendants’ blankesaéto
consider “cultural knowledge” as part of its analysis of whether Gasparet&spedshe
required “specialized knowledge” to qualify him for an L-1B visa. 769 F.3d at 1139-h#2.
Circuit also concluded that the “Appeals Offiedéinding that thee was insufficient evidence of
Gasparetto’s comgtion of the company’s internal . churrasqueirdraining program, which is
a prerequisite before an employee may be considered for transfer to the Shaites” was “not
supported by substantial eviden” Id. at 1146.

Notwithstanding the Circuit’s opinion, on remand, deéendants again denied the
Gasparetto petitiom a June 2015 decisiossued by the Appeals OfficA.R.3 at 29.Fogo
theninitiated this second suit seekifigtherreview ofthe Appeals Office’s determination.

. STANDARD OF REVIEW

In a case involving review of final administrative actiggon a motion for summary

judgment, the usual standard of review set forth in Federal Rule of Civil ProceduresSttioe

apply. E.g, Se.Conference v. Vilsackb84 F.Supp. 2d 135, 142 (D.D.C. 201(Rather, a court

must “decid[e], as a matter of law, whether an agency action is supporteddayrtimestrative

record and[is] consistent with the . [arbitrary and capricious] standartireview [under the

APA].” Loma Linda Univ. Med. Ctr. v. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 2010) (citing

Stuttering Found. of Am. v. Springe98 F.Supp. 2d 203, 207 (D.D.C. 2007ajf'd, 408 F

App'x 383 (D.C.Cir. 2010);see alsdrichards vINS, 554 F.2d 1173, 1177 & n.28 (D.Cir.

1977).
“Arbitrary and capricious” review is “highly deferential” and “presumes tienays

action to be valid.” Envt'l. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (OirfC1981). “The




scope of review undehe¢ ‘arbitrary and capriciotustandard is narrow and a court is not to

substitute its jdgment for that of the agency.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (198Rnuther, “court[s] considdrivhethe the

agency acted within the scope of its legal authority, whether the agencyplained its
decision, whether the facts on which the agency purports to have relied have sonmetbasis

record, and whether the agency considered the relevant factors.” Fund fotsAniBabbitt,

903 F. Supp. 96, 105 (D.D.C. 1995) (citing Marsh v. Or. Natural Res. Council, 490 U.S. 360,

378 (1989)). Courts “will uphold a decision of less than ideal clarity if the agepath may

reasonably be discernedPub. Citizen, Inc. v. FAA, 988 F.2d 186, 197 (D.C. Cir. 1993)
(internal quotation marks omitted). In sum, “when a party seeks review of aggiocyuander
the APA, the districfcourt] sits as an appellate tribunal,” and “[t]he ‘entire case’ on review is a

guestion of law.”_Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1083 (D.C. Cir. 2001).

. ANALYSIS

A. The Scope of the Circuit's Remand of the Defendants’ Initial Denial

As a threbold matter, the parties disagreetba scope of the Circuit's remand. Fogo
contends that the Circuit remanded a “sspenissue’for reconsideration, specifically, whether
Fogo had adduced sufficient evidence to show that its gaucho churrasguesedgferent from
its local (i.e., United Statghiresto support a finding odignificanteconomic inconvenience
should Fogo be barred from transferring Gaspar&eePl.’'s Mem. atl2 (asserting that only
this question as “properly back before the [Appeals Officg] remand”) Fogo challenges the
following three conclusions rebed by the Appeals Office as being beyond the scothe of
Circuit’s instructions on remand: (f)at“Fogo’s gaucho chefs are no different from its

competitor’s chefs”; (2)hatGasparetto had not gained “specialized knowledge in part through



the complabn of Fogo’s extensive in-house training program”; egldtedly,(3) thatGasparetto
had not been employed as a churrasqueiBrazil. Id. The defendants, on the other hand,
assert that the Circuit’s instructions did gonstitute a remand with specific instructions, but
insteadmposedhe “ordinary remand rule,” sending the matter back to the Sdorieebroad
reconsideration of the Gasparetto petitiddeeDefs.” Mem. at8-9.

The Court’s review of the Circuit’'s opinion supports the defendants’ positionmaime
thrust of theCircuit's opinion is itsrejecton of thedefendants’ categorical exclusion of cultural

knowledge as a component of “specialized knowledge.” Fogo de Chao (Holdings), 79 F.3d

1139-42. @ this score, the Circuit stated that “thisexgypof [the Service’s] decision .

lack[ed] the power to persuade under Skidmer&gwift & Co., 323 U.S. 134 (1944),] and, in

light of the resulting failuréo address o#lrwise relevant evidencthe decision before us does

not appear to have been ‘based on a consideration of the relevant fadtbrat’'1141

(emphasis addedguoting Judulang v. Holder, 565 U.S. 42, 52 (2011)). But the Ciildeid]

only that. . . [it could] not sustain the Appeals’ Office’s decision on the given rationale that
cultural knowledge is categorically irrelevant to ‘specialized knowledgbowt a more
reasoned explanation from the agency.” Id. at 1142. The Circuit then stated that, when
considering whether thehurrasquerigosition required “specialized knowledge,” as indicated
by the economic burden imposed by attempting to transfer the skills pasbggsaicho

churrasquerios to local hiré$tlhe Service neverthelesstainssubstantial discretiom

considering this question anew on remanid.” (emphasis added).
Regardinghe defendantdactual conclusion that the record lacked sufficient evidence
that Gasparettbadcompleted Fogo’s internal training progranmBrazil and been promoted to

the position othurrasqueirpthe Circuit determined that “this conclusion [was] not supported by



substantial evidencddecause the defendants had failed to consider three “uncontradicted” items
of evidence “documenting Gasparetto’s completed trainitdy. at 1147 identifying “(i) a

swornaffidavit submitted by Fogols] ...Chief Executive Officer attesting that Gasgity had

“completed the training program in Brazil,”. ([ii]) Gasparetto’surriculum vitaestating that

he ‘graduated and specialized as a ‘waitarrrasqueiro” while working at a Fogo de Chao
restaurant in Sao Paolo, .and ([iii]) the letter from a Brazilian nutritionist cdading, after

reviewing Gaspat&o’s curriculum vitaeand information on thehurrasqueirgosition at

Fogo. . ., as well as interviewing Gasparetto, that he had the cultural background anmdmesta
skills necessary tolfithat position”). Notably, the Circuit then observed that “[w]hile the
substatial-evidence standard of review is generaus it does not allow an agency to close its

eyes to on-point record evideneéhout any explanation at dll Id. (emphasisdded). And in

determining what relief Fogo was entitlex] the Circuit referenced the defendants’ “blinkered
review of the evidence of Gasparetto’s training” as an error that would be béstddsp

“remand[ing] to the agency for additional investigation or explanatitth (emphasis added)

(quoting_Florida Power & Light Co. v. Lorion, 470 U.S. 729 744 (19&®%¢; alsad.

(Fogo. . . has [not] demonstrated that this case warrants a remand to the agency with specifi
instructions.”).

The Circuitthus required thdefendantso: (1) reasses$e issuef what constitutes
“specialized knowleddevithout imposing acategorical exclusion of cultural knowledge as a
factor, and (2properlyaddress the proffered evidence of Gasparetto’s traininigh they had
previously failed to do.The Court therefore rejects Fogo’s arguments that the Cowlyit

remanded “sole issue’for reconsideration.



B. Whether Fogo’sGauchoChurrasqueiro Position InvolvesSpecialized
Knowledge

The governing statutequires an 1B beneficiary to work for the petitioning employer

“in a capacity that . . involves specialized knowledge.” 8 U.S.A.191(a)(15) (emphasis

added). Notwithstanding the defendants’ inclusion of gaucho churrasqweittosal
knowledge a a factor in itspecialized knowledganalysison remand, the defendants
nonetheless reaffirmed their prior finding that “the evidence as a wholasdBdient to
establish [Fogo’s] claim. .that the petitioars churrasqueirahefs in general[] msess skills
and knowledge different from that generally possessed by churrasqueiro cHefgwobnther
Brazilian-style churrascarias the United States and Brazil.”) A.R.3. at 8 n.8. Additionadtlg, t
defendants alsejectedother evidence submitted by Fogo that distinguished its gaucho
churrasqueirofrom its locallyhired chefs.SeeA.R.3 at 13-18.

An agency'’s factuatonclusionsre reviewed under the substantial evidence standard
and may only be overturned where they are “unsupporteddsyasuial evidence in a
case. . . reviewed on the record ahagency hearing provided by statute.” 5 U.S.C.

8 706(2)(E);see alscCitizens to Presern®verton Parlk. Volpe, 401 U.S. 402, 414 (1971)r(*

certain narrow, specifically limited situatiorte agency action is to be set aside if the action
was not supported by ‘substantial evidence.”). The Supreme Court has “definednsiabst
evidence’ as ‘such relevant evidence as a reasonable mind might accepjuaseatbesupport a

conclusion.” Consolo v. Fed. M@ime Comm’n, 383 U.S. 607, 619-20 (1966) (quoting

Consol. Edison Co. of New York v. NLRB0O5 U.S. 197, 229 (1938)B5ubstantial evidence “is
something less than the weight of the evidence, and the possibility of drawing bmsigtent
conclusions from the evidence does not prevent an administaggreys finding from being

supported by substantial evidencédd: at 620. In applying the substantial evidence standard,



the reviewing court may not “displace. .[a] choice betweetwo fairly conflicting views, even
though the court would justifiably have made a different choice had the matter berentizke

novo. Universal Camera Corp. v. NLRB40 U.S. 474, 488 (1951). While the Court is

mindful of this deferential standarithe Court concludes that thhecordis more tharfadequate
to support a conclusion” that Fogayjauchahurrasqueiro position involvepecialized
knowledge of Fogo’s product and its application in the U.S. ma&et8 C.F.R.

§ 214.20)(1)(ii)(D).

Fogoprovided principally three documeritssupport its assertion that its gaucho
churrasqueiroareintended taccupy goosition that involvesspecializd knowledge.” First,
Fogo’s Chief Executive Officet.awrence J. Johnson (“Johnson”), submitted a sworn affidavit
describingjnter alig Fogo’s business model and how its gaucho churrasqudiaatos into that
model. A.R.1 at 79-88. In hagfidavit, Johnson attests that Fogo “authentically conveys the
cooking and lifestyle of the gauchos of the rural pampas region of Southern Brazipgiynci
throughchurrasce—the traditional Brazilian gaucho way of cooking, presenting, and serving
meat—which originated in the Rio Grande do Sul region.” A.R.1 at 79. According to Johnson,
“Fogo remains authdic by employing, at each [United States$taurant, approximately three to
five genuine Brazilian gaucho chefs (knowrchsrrasqueiry who grew up as gauchos in the
rural pampas region of Southern Brazild. at 80. Hew further noted that, “ffjowing training
and at least two years['] experience in Fogo’s Brazilian restaurants setes the best of these
gaudos for transfer to Fogo’s [United Staf restaurants.1d. He also indicated that “[o}
only do the gaucho churrasqueiros cook, serve, and preseamutitascan Fogo’s United States
restaurants alongside localyred chefs, buthatthey also help to train those locally-hired chefs.

Id. at 81-82. Johnsofurther explainedhedifficulties Fogo encountetsaining locallyhired
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chefs to perform several of the skills gaucho churrasquerios can perform “to 100%
specification.” Id. at 81-85.

Second, Fogo submitted a report drafted by Gerald A. Hornbeckaana#industry
consultant.Seeid. at 83-97. Following interviews with various Fogo personnel (including both
Brazilian and locallshired Fogo chefs), observations of Fog@stauranbperations, and
observations of other Braih-style steakhouses, idt 90, Hornbeck concluded that Fdgo
gauchochurrasqueiros, who possess “inherent, personal knowledge of the gaucho lifestyle,”
undergo a “rigorous and continuous training program” that entails a “minimum of twotgea
be certified or promoted to the churrasqueiro chef position,” id. alBi&. training program is
“dependent on experienced, veteran Brazilian churrasqueird eftedgpass their knowledge
and skills “personally” and “one on one” to traés. Id. at 95. Hornbeck also reported that
Fogo’s “training of its locally hired chefs is intense and exactiaggd' that only one in teof its
local hires proceed past the initial training prograh

Third, the record contains a report by Greg@ryratigati, an associate dean for culinary
arts at the Culinary Institute of America, who was engaged to “revievelinergsqueirp
position and specialized knowledge training of Fogo de Chao’s ‘Churrasquairds;ompare
this position to our U.S. culary education model for similarities and/or differencdsl.”at 98.

Based on conversations with various Fogo personnel (including_Fogo churrasgndirosat

service manager), observations of Fogo’s restaurant operations, and hisafevegye’s traning
materials, Fatigati concluded tHadgo’s meat preparation techniques are unique in the United

Stategrimarily due to thdiigh-heat, opefflame grilling techniqugcoupled with the

11



requirement that ehurrasqueiro determine the temperature of meat by sight alone, as opposed to
through the use of a thermometéd. at 100-012

The defendantsinalysis of this evidence begaith characterizing it abeing in
“tension” with Fogo’s initial submissions. A.R.3 at E8e alsad. at 15 (making reference to
Fogo’s purportely “evolving assertiori§. And utimately, the Appeals Officeoncluded that
“Iit remains unclear what special or advanced knowledgehe U.S. position requires, that
cannot be taught or imparted to others within a reasonable amount of tdnat”15. Having
reached this conclusipthedefendantstate that Fogo’s written evidence of its training program
“has not adequately shown what the training entails or the knowsedggred as a result.ld.
at 16. But this conclusion ignores Hornbeck’s observation that although these saterél
“surprisingly simple and elementary,” Fogo’s written training materialsaloeflect the reality
of Fogo’s training. A.R.1 at 95téding that “the essence of churrasqueiro specialty chef training
is passed on personally . . . one on one, verbally, and physically” from “Braziliaedrai
churrasqueiro chefdb trainees). Hornbeck characterized the training as “hands on, on the job”
training that comprises “nearly 100% of the total training effort, and isndiepé on
experienced, veteran Brazilian churrasqueiro chefs to pass on their tradedd dtheDespite
this evidence hte Appeals Offics decision focuses entirely on Fogavritten training materials
and disregards this “ahejob” aspect of Fogo’s training prograr®eeA.R.3 at 15-16.

More importantly, in addition to the infirmities discussed above, the defendantfocus

the potential for local hires to successfuigin how to prepare and present churras@Fogo

2 n addition to the Johnson affidavit and the Hornbeck and Fatigati lettenscord contains a letter from Regina
Blau, who was “responsible for the [human resources] department@tedghao in Brazil."’A.R.1at 167. Her
letter detailed Fogo's selection process for its gawttuwrasqueiros Brazil, id. at 16869, and Fogo’s training
program,d. at 170. The training program begins with a nirgay probationary period, followed lghurrasqueiro
training which “lasts anywhere from eighteéo twentyfour months, based on the learning capacity of each

trainee.” 1d.
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restaurant, which Fogo challenges as an impermissible redimneof the “labor market test,

Pl.’s Mem. at 17, and the Court agrees that the Appeals Office’s decision is apempr
application of thatest. While the record does contain evidence that local hires can learn, over
time, churrasqueirgkills, seeA.R.3 at17, there is also evidence that Fogo relies heavily on its
gaucho churragieiros to transfer this knowledge and skills to local hgesA.R.1 at 95

(Hornbeck’s description of “one ame; “on thejob” training by Braziliarchurrasqueirgsid.

at 100 (Fatigats observation that “[i]t is the months of repetition in Fogo de Chao’s
Churrasqueiro training program in Brazil that develihysr speednd accuracy that is required”
to maintain Fogo’s restaurant qualitgnd that Fogo’s business moepredicated o ensuring
an authenticnot imitation,culinary experiencad. at 80(Johnson’s attestation that “Fogo’s
strict adherence to an authentic gaucho cultural and culinary experience has ¢nalslelieve
[its] economic success” and that Fogo’s “commitment to authenticity distinguisigs from
competingchurrascarid3. The Appeals Officedisregar@d this evidence anthsteadconcluded
that the gauchohurrasqueirdknowledge must benerelygeneralized knowleddagecause a
local hire can be trained to perform these tasks. A.R.3 at 17 (“Locally-hired workkes
petitioning company and in the petitioner’s particular industry can and do learp&wgyreook,
and servehurrasca . . .”). Buthis conclusion is precisely the type of assessment barred by the
rejection of the labomarket testseePuleo Mem. at 2 (“The determination of whether an alien
possesses specialized knowledge does not involve a test of the United States leddor mar
Whether or not there are United States workers available to perform tee idute Urted
States is not a relevant factor since the test for specialized knowledge inudives
examination of the knowledge possessed by the alien, not whether there areystmitdolyed

United States workerg,”and mustherefore be set aside.
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The Cout finds that theAppeals Office’s assessment of the facts proffered regarding the
gaucho churrasqueimmosition improperly disregarded substantial evidence. The Court’s review
of the record indicates that the evidence proffered by ogdequate to conclude that the
gaucho churrasqueimmsition at Fogo, which Fogeserves fotransferees from its Brazilian
locations, does involve specialized knowledge, and the Court widiftire set aside the
defendants’ finding to the contrary.

C. Whether Gasparetto’sls Qualified for the Intended Churrasqueiro Position

The Service’s regulations require a petitioner to establish, among otheeneguis, that
the proposed beneficiary of anlB visa ‘has at least one continuous year of futle
employment abroad with a qualifying organization within the three yearsdangdée filing of
the petition” “ that the alien's prior year of employment abroad was in a position that was
managerial, executive, or involved specialized knowlgtiged that the ali@s prior education,
training, and employment qualifies him/her to perform the intended serviceslmitee
States ...” 8 C.F.R. § 214.D(3)(iii), (iv). The Circuit’s opinion concluded that the Appeals
Office failed to adequatelgxplain its conlusion that Fogo’svidence was insufficient to
establish that Gasparetto was qualified for the intended position at one of Baget States

Restaurants Fogo de Chao (Holdings), 769 F.3d at 1146—47 (discussing the Appeals’ Office’s

prior findings regarding the proof &@asparettaraining and work experience in Braaihd
concluding that the Appeals Office failed to address certain evige@eremand, the Appeals
Office concluded that while the evidence referenced by the Circuit regardspaf&tto’s

training and work experience may have been contradittes nonetheless uncorroborated and

had limited probative value. A.R.3 at 22-24.

14



Upon a review of the recordheCourt agreesvith the Appeals Office that the record is
ambiguousat bestegarding when Gasparettotuallyentered and completed Fogo’s eighteen
to twentyfour manth training program in Brazil. The Appeals Office@plied the
“preponderance of the evidence” standard usedsa petition proceedings. A.R.3 at 22p
alsoid. (“The preponderance of the evidence’ standard requires that the evidence damonstr
that the petitioner’s claim is ‘probably true’ where tetermination of truth is made based on
the factual circumstances of each individual casé=8go submitted copies of Gasparetto’s
monthly payoll statementd$or the one-year period prior to therfg of the L-1B petition, but
these paychecks reflect@hsparetto’s position as garcon churrds—a position Fogo has not
assertedinvolved specialized knowledge”—and not ascadrrasqueirahef’ or some other
position “involv[ing] specialized knowledge SeeA.R.3 at 20 (“[T]he petitioner did not
reconcile the incongruous job titles. Without clarification, we were unabletéondine whether
the_garcorchurrasposition identified on the beneficiary’s payroll statements is a kbsved
position or whether it is equivalent to the churrasqueiro positiged;alsA.R.3 at 400-11
(payroll statements indicating that Gasperetto’s position in 200@svagarcon churrd$. In
addition, the Appeals Office concluded that Fogo had failed “to specify the datesabon of
[Gasparetto’s] training or indicate when he was promoted tohtheasqueirahef positior,
A.R.3 at 30, and the Court’s review of the recoodfirms it lacks details of the timing and
duration of Gasparetto’s training, which are requiceddtermine whether Gasparetto was in fact
qualified for thechurrasqueira@hef position. The Couwill therefore affirm the Appeals
Office’s conclusion that Fogo failed to prove by a preponderance of the evidenGasparetto

possesses the requirediadjfications for the intendechurrasqueiro position.
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IV. CONCLUSION
For theforegoing reasonshe Courtvacateghe Appeals Office’dinding that Fogo’s
gaucho _churrasqueifmosition does not involve specialized knowledge, but affirms the Appeals
Office’s findings regarding Gasparetto’s training and qualifications. AccordinghyC tletwill
grant in part and deny in part both motions for summary judgment.
SO ORDERED this 26thday of September20163

REGGIE B. WALTON
United States District Judge

3 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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