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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHERYL RENEE SAID ;
Plaintiff, ))

V. )) Civil Action No. 15-1289 (RBW)
NATIONAL RAILROAD PASSENGER ))
CORPORATION, )
Defendant. ))

MEMORANDUM OPINION

The plaintiff, Cheryl Renee Saiuhstituted this civil actioragainsthe defendanthe
National Railroad Passenger Corporatithn{trak”), alleging violations offitle VII of the Civil
Rights Act of 1964as amendedi2 U.S.C. 88 2000e-2 to {2012) (“Title VII"), 8 19810f the
Civil Rights Act of 1866, as amended, 42 U.S.C. § 1981Dikeict of Columbia Human Rights
Act (“DCHRA"), D.C. Code 8§ 2-1402.11(a)(1) (2012), the Due Process Clause of the Fifth
Amendment to thé&nited State€onstitution District of Columbia public policy, and District of
Columbia common lawSeeComplaint (“Compl.”) 11 3, 64. Currently before the Couig the

Defendant’s Motion for Summary Judgméfidef.’s Mot.”). Upon careful consideration of the

1 Although the plaintiff's Complaint purports that “[t]his action arisedanf42 U.S.C. §1983; seeCompl. 1 3,

the Complaint contains no coumtieading &8 1983claim, see generallgompl. 11 4375, and the plaintiff makes
no other reference to®83 in her Complaint or her opposition to the Defendant’s Motion for Summary éatigm
see generallgompl.; Plaintiffs Memorandum of Points and Authorities in OppositioDgééendant’s Motion for
Summary Judgment. Therefore, tbemplaint’s reference t® 1983appears to be an error, and accordingly, the
Courtneednot considewhether a nowexistent§ 1983 clainis the subject of the defendant’s summary judgment
motion
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parties’ submissins? the Court concludes that it mugtantin part and deny in pattie
defendant’s motion.
l. BACKGROUND

As an initial matter, the defendant argues that the Plaintiff's Statement of Disfades
fails to comply with the Federal Rules of Civil Procedure and the local rulasd@ourt, and
therefore, “the Court should . . . not accept any argument [rdlse@jn as creating a factual
dispute that may defeat [its] motion, deem each of [its] factual statementmite@dand grant
summary judgment in [its] favor on the record evidence it presents in support of g fhoti
Def.’s Reply at 3. The defendiafurther argues that “the Court should disregard all of the
unsupported ‘facts’ and unauthenticated exhibits [the p]laintiff relies upon in oppdsing i
motion,” emphasizing that the plaintiff has “not set[] forth any of her ‘facts’ irjdjeparate
[s]tatement[, and] has complied with none of the[] requirements [in the federalcahdules]
for the purported ‘facts’ in her brief.Id. at 4.

The Court agrees with the defendant that the plaintiff's submissions to thef&ilow
comply with both he federal and local rules in a number of respects. The Plaintiff's Statement
of Disputed Facts fails to comply with Local Rule 7(h), which requires “[a]n opposit . [to
include] a separate concise statement of genuine issues setting forth adlldzetisras to which

it is contended there exists a genuine issue necessary to be litigatedd] refErences to the

2n addition to the filings already identified, the Court also considered llbgfiog submissions in rendering its
decision: (1) the Defendant’'s Memorandum of Points and Authoriti®apport of Its Motion for Summary
Judgment (“Def.’'s Mem.”); (2) thBefendant’s Statement of Undisputed Material Facts in Support of kisivior
Summary Judgment (the “Defendant’s Statement of Undisputed Fac¢Bef's Facts”); (3) the Plaintiff's
Memorandum of Points and Authorities in Opposition to Defendant’s M&ioSummary Judgment (“Pl.’s
Opp’n”); (4) the Plaintiff’'s Statement of Disputed Genuine Materiatd=gcDispute in Support of Her Opposition
to Defendant’s Mabn for Summary Judgment (theldtiff's Statement of Disputed Facts” or “Pl.’s Disputed
Facts”"); and (5) the Defendant’'s Reply Memorandum of Points and AudsoiritiSupport of Its Motion for
Summary Judgment (“Def.’s Reply”).



parts of the record relied on to support the statement,” LcvR 7(h)(1), and alsd Redieaf
Civil Procedure 56(c)(1), which sitarly requires that “[a] party asserting that a fact . . . is
genuinely disputed must support the assertion by [ ] citing to particulargbantsterials in the
record,” Fed. R. Civ. P. 56(c)(1). Although the Plaintiff's Statement of Disputed parpots
to identify seven broad “issues” in dispute, it fails to set forth any staterokfact or provide
any corresponding citations to the reco8ke e.q.,Pl.’s Disputed Facts { 4 (assertmgrely
that “[t]here is a genuine material issue of fact in dispute as to whetherégfieadint’s claimed
reason for terminating [the p]lainfiffwas a pretext and a cover up’frurthermore, the
Plaintiff's Statement of Disputed Facts fails to specifically respond to the indivititements
of fact assertechithe Defendant’s Statement of Undisputed FaSeeid. at 2 (generally
asserting only that “[w]ith the exception of [ ] nos. 1- 6, . . . [the d]efendant[’]s unddspadts
are arguments, and as such [the p]laintiff disputes [the d]efendant[’]s dlaunelisputed
facts”). Moreover, although “the 2010 amendments to Federal Rule of Civil Procedure 56
eliminated the unequivocal requirement that documents submitted in support of a summary

judgment motion [or oppositiomhust be authenticated®kers v. Beal Bank 845 F. Supp. 2d

238, 243 (D.D.C. 2012) (internal quotation marks omitted), it is still the plaintiff's “byedgn
the proponenfof the material cited to support or dispute a faotghow that the material is
admissible as presented or to explain the admissible form that is anti¢ipatgdR. Civ. P.
56(c)(2) advisory committee’s note to 2010 Amendment, subsection c, and the plaintiff has
failed to do that here, at least not in a manner that is apparent to the Court. Andtheally
defendant is correct that aside from intermittent citations to these same exlelpigjnhiff’s

opposition is almost entirely devoid of citations to the rec@ee generallyl.’s Opp’n.



Although the Court is troubled by the plaintiff's counsel’s non-compliance, which

“makes the work of the Court more onerousatvrence v. Lew156 F. Supp. 3d 149, 155-56

(D.D.C. 2016), in the interest of resolving the defendant’s summary judgment motion without
further delay, and because “strong policies favor the resolution of genuine disputes on t

merits,” Jackson v. Beech, 636 F.2d 831, 832 (D.C. Cir. 1980), the Court declines to “disregard”

all of theplaintiff's facts and exhibits or deem the Defantls Statement of Undisputed Facts
admitted. Rather, the Court will considke plaintiff's facts and exhibits to the extent that they
are relevant and supported by evidence in the record thaidiéyrglentifiable by the CourtSee
Fed. R. Civ. P. 56(c)(3) (“The court need consider only the cited materials, byt comsder

other materials in the record.’3ee als@€Chambliss v. Nat'l R.R. Passenger Corp., Civ. Action

No. 05-2490 (CKK), 2007 WL 581900, at *2 (D.D.C. Feb. 20, 2007) (“Despite [thiatif's
abject failure to comply with his obligations under Local Civil Rule 56.1 . . ., in thesttef
justice, the Court has nevertheless undertaken a review of the record evidenceder.tm or
determine whether that evidenegses genuinessues of fact.”). Furthermore, the Couwri
makean independent assessment as to whether the facts in the Defendant’s Statement of
Undisputed Facts are indeed undisputed by the plaint#&F&d. R. Civ. P. 56(e) (“If a party
fails to properly support an assertion of fact or fails to properly addrefiseamparty’s assertion
of fact. . ., the cournay] . . . consider the fact undisputed for purposes of the motion.”
(emphasis addedy).

Based orthe Court’sindependent review of the record evidenoeluding the plaintiff's

deposition testimonythe Court concludes that the following relevant facts are undisputed, with

3The Court notes that the plaintiff has raised no objection to the admissibilitg exhibits submitted by the
defendant in support of its motiosee generalli?l.’'s Opp’n, which are supported by a declaration from the
defendant’s counsedee generallipef.’s Mot., Attachment (Declaration of Joshua B. Waxman in Support of
Defendant’s Motion for Summary JudgmeAp¢. 28, 2017)).

4



the exception of facts attributed solely to the plaintiff's depastigstimony or otherwise noted
as an allegation by the plaintifithe “[p]laintiff, an African American femalewasemployed

by Amtrak as a Lead Service Attenddrtbased out of Washington, D.@ef.’s Facts T 1
(footnote omitted)see alsdef.’s Mot., Att. (Declaration of Joshua B. Waxman in Support of
Defendant’s Motion for Summary Judgment (Apr. 28, 2017) (“Waxman Decl.”)), Extibit’}
A (Deposition Transcript of Cheryl Renee Said (Feb. 13, 2017)) (“Said Dep.”) 23:2Pd2ihg
the paintiff's employment with Amtrakshewas a “member[] of a bargaining unit whose terms
and conditions of employment [we]re governed byleecbve bargaining agreement (‘CBA’
between Amtrak anfthe] Amtrak Servce Workers Council ( . . . the ‘Unigi’ Def.’s Facts

1 5 see als®Gaid Dep. 30:14-25. The plaintiff's direct supervisor was On-Board Services
ManagerPhyllis McClinton,seeDef.’s Facts] 2; see alsé&aid Dep. 26:16—-1&n African
American femaleseeDef.’s Facts] 4, andPhilip Ryan a Caucasian malejas theWashington,
D.C. Crew Base Managdpef.’s Facts 11 44, 46ee als&aid Dep. 79:25-80:2.Pér the
[U]nion contract [Ryan] was [alspthe[plaintiff’ s] supervisor,” Def.’s Mot., Att.Waxman
Decl), Ex.C (DCOHR Interview with Phil Ryan, Crew Base Manager (“Ryan Inter{}i¢Oct.
29, 2013)) at DCOHRO000038; however, he “was not [the p]laintiff'stdaday supervisor,”
Def.’s Factd] 46.

The plaintiff testifiedduring her depositiothatin 2010,“around two months before”
February2, 2011 seeSaid Dep89:9-10she wasconfronted”’by Ryan,id. 87:17-21, who,
according to the plaintiff, called her to his offibecause he “had assumed that [she] was not at
[her] post, and he wanted to . . . discipline [had,”87:14—-17 She testified thavicClinton and
a fellowLead Service Agent, Lee Lockhart, a Caucasian male, al@vepresenturingthe

encounter, id. 87:17-21, 89:11-22, 92:25-93:1, and_tiekhart ‘spoke up for [her] to let



[Ryan] know that [she] was where [she] was suppose[d] foite93:4-5. She further testified
that “as [she was] leavifidRyan’s office,Ryan “mentioned to [her,] . . . | thought it was you,
because you all look alike.ld. 87:22—24. The plaintifisserted that Lockhart was present when
Ryan made this statemerd. 89:20-22, but “McClinton was not [with]in the tiiace where she
could hear Ryan’s statemetitbecause she had left the office beforesteementvas madeid.
90:3-10.

On February 1, 2011he plaintiff's husbandlied as a result of suffering an aneurysm
seeid. 47:12-48:18, and “[o]n or about February 2, 2011, [the p]laintiff began a leaveeatabs
due to her husband’s deateéf.’s Facts | 13; see alSaid Dep51:8—-13. “[A]lbout aveek
later, [the plaintiff] spke with [ ] McClinton by phone,Def.’s Facts § 14who, a&cordingto the
plaintiff, informedthe plaintiff“that [she] was puttingthe plaintifff on bereavement leave,” Said
Dep.82:13-14. Then on February 15, 2011, “McClinton [ ] submitted a request for [the
p]laintiff to take a personal leave of absence.” Def.’s Facts §eblals&aid Dep. Ex. 7
(Request for Leave of Absence/Return from Leave of Abséreie. 15, 2011)le “February
15, 2011 Request”’))The requesndicated thathe leave of absence would have an “Effective
Date” of February 20, 2011, and an “Estimated Return ftbml[eave of Absence] Date” of
March 1, 2011. Said Dep., Ex. 7 (February 15, 2011 Redtiest

The plaintiff testified that@und two weeks afteeceivingMcClinton’s first phone call,

McClinton contacted her again and informed her that she “was putta@lgintiff on []

4 The Defendant’s Statement of Undisputed Facts states that McClifitentequest for a leave of absermethe
plaintiff's behalfsought a returdate of April 1, 2011, from the leave of absersg®Def.’s Facts | 14; however,

the deument the Defendant’s Statement of Undisputed Facts cites astdopplois assertion is a leave of absence
request form introduced by the defendant at the plaintiff's depositiuich indicates an “Estimated Return from

[the Leave of AbsencePynMarch 1, 2011seeSaid Dep., Ex. 7 (February 15, 2011 Request). Therefore, the Court
concludedor purposes of the defendant’s motion for summary judgthanthe estimated return date associated
with McClinton’s first request for a leave of absence fortlaintiff was March 1, 2011.
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personal leave.'ld. 82:18-25. During that conversation, McClinton “[a]ski@ plaintiff] how
[she] was feeling, and [the plaintiff] told [McClinton] that [she] was notifgelery well,” to
which McClinton responded “take all the time [you] need[H” 83:5-9. The plaintiff further
testified that she told McClinton that she “needed health insurance,” and McClitdatsa
would look into it.” 1d. 83:13-15. McClinton subsequentl§called [the plaintiff] back about a
week later,” and told the plaintiff “that Amtrak was not able to insure [her] be¢ahs] was on
leave without pay,” but again told her that she should “take all the time that [gueldt® get
well to return to wek.” 1d. 83:15-19.

On March 31, 2011, “[a]fter speaking with [the p]laintiff again by phone, [ ] McClinton
submitted a request for an extension of [the p]laintiff's personal leave yomiil3®, 2011.”
Def.’s Factsy 17;see als&aid Dep, Ex. 8 (Request for Leave of Absence/Return from Leave
of Absence (Mar. 31, 2011ihe “March31, 2011 Request”’))The request indicated that the
leave of absence would have an “Effective DatefMarch 26, 2011, and an “Estimated Return
from [the Leave of Absence] Date” of April 30, 2018aid Dep.Ex. 8 (March 31, 2011
Requestf “[The p]laintiff and [ ] McClinton spoke again at some point in or around April 2011,

at which time [| McClinton verbally extended [the p]laintiff's leave without a speciftame

> The Court notes that the record does not contain any documentatiortipgrfmauthorize the plaintiff's leave of
absence for the period between March 1, 2011, the “Estimated Return feobefthe of Absence Date]” iradited

on McClinton’s first leave of absence request fosggSaid Dep., Ex. 7 (February 15, 2011 Request), and March
26, 2011, the “Effective Date” indicated on McClinton’s second leave ehabsequest fornsgeSaid Dep., Ex. 8
(March 31, 2011 Request). Although the plaintiff has attached to her oppasttiird leave of absence form dated
March 8, 2011, with an “Effective Date” of February 26, 2011, and no “B&tunReturn fromthe Leave of
Absence] Date,5eePl.’s Opp'n, Ex. | (Request for Leave of Absence/Return from Letvddsence (Mar. 8,

2011)) at 3, she does not assert that this form authorized her leaverdeatsring any period, but argues only that
it demonstrates that the defendant’s documentation of her leave “ma&efshse,id. at 16. Additionally, the
defendant notes that the form “actually denotes an expesttathto work date [of February 26, 2011], not an
extension of leave.” Def.’s Reply at 8 n.3. In any event, because graddet does not appear to dispute the
plaintiff's authorization to be absent from work at any point prior tdl&f, 2011 seeDef.’s Facts § 17

(“McClinton submitted a request for an extension of [the p]laintiff speal leave until April 30, 2011."3nd the
plaintiff does not argue that the third leave of absence form authorized aiedongzice for her beyond that point,
seePl.’s Opp’n at 16, th€ourt concludes that the third leave of absence fsiimelevant to itsummary judgment
analysis
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date.” Def.’s Facts § 1&iting Said Dep. 57:183); see als®aid. Dep. 85:1620 (testifying

that shespoketo McClinton on the phone “sometime before early May 2011,” when McClinton
called her to “chek[] to see how [she] was doing,” and McClinton told her that “she[] [would]
continue to put [her] on leave without pay”).

On February 24, 2011, the plaintiff movieer residencérom Washington, D.Cto
Maryland Seeid. 76:13-1984:11. The plaintiff testified tharound the date of her move, she
verballynotified an employee named CassandrAratrak’s “crew base’of hernew addressee
id. 107:21-108:24, 113:2s well as another person‘ttie crew managemehbase’ id. 84:12—
15, 113:2. She also testified that Stadked to someone” damtrak’s Human Resourcesffice
in Wilmington, Delaware id. 110:7-9, antfaxed [her]. .. new address” to that officil.
112:5-6. The plaintiffalso testified that around tBame timeshe “gave [McClinton her new]
address,id. 83:20-23, antiabout one to two weeks later,” she “received¢@ndolencgcard”
from McClintonat her new address, id. 84:1-s&e als®ef.’s Facts 16 Furthermore, o
April 29, 2011 the “[p]laintiff contacted the [AmtrakEmployee Service Centet fo change her
address, Def.’s Facts  21see alsé®aid Dep,. Ex. 12 (Record of April 29, 2011 conversation
with Jacqueline King), ande “spoke with Human Capit&epresentative Jacqueline King,”
Def.’s Facts T 23 Followingthat conversatigri‘King emailed [the p]laintiff a changef-address
form to completg id. 1 24; however, thplaintiff testified that she did not remember if she filled
outthe chang®f-address fornandreturned if Said Dep115:12-15, and “Amtrak has no record
of [the p]laintiff returning the change-of-address form that [ ] King seninh&pril 2011,”
Def.’s Facts | 27.

“In [or] about April 2011, Amtrak received correspondence from [the p]laintiff's

husband’s life insurance carrier (Security Mutual Life) requesting thetak verify certain



information.” Id. 1 28. In “the first part of Mg [2011]” Said Dep. 85:10-1Ryan “called [the
p]laintiff on her phone (the number of which did not change when she moved) to ask if he could
release information to the insurer,” Def.’s Fet89. “[The p]laintiff agreed, and [Ryan []

responded to the insurer with the requested informatitth.f 28 see alsdef.’s Mot., Att.

(Waxman Decl.), Ex. E (Deposition of Philip Roger Ryan (Feb. 23, 20 Ryan Dep.”) Ex. A
(Letter from Philip Ryan, Manager, Washington Crew Base, to Sgddutual Life Insurance
Company of New York (Apr. 15, 2011)Security Mutual letter”) at 3

“In or about July 2011, [the p]laintiff encountered [Assistant SuperintehGeht/]
Brewer” McClinton’s supervisoand an African American femaléat a grocery store.Def.’s
Facts ¥ 4, 30. According to the plaintiff's testimonyhe told Brewer that she “wasn’t doing
well at all,” andBrewer told her to “take bthe time you need to get wéllSaid Dep102:12—
17. The plaintiff also testified that Brewer told her thia“was able to receive disability
benefits from the Railroad Retirement Board” (the “Boardf’) 102:19-22, which “admisiers
benefits for all railroad[] [employees] the United States, inolling Amtraklemployees]’
Def.’s Facts B1. Thereafter, o “in or about July 2011 the plaintiffapplied forsickness

benefits from théBoard Def.’s Facts] 34 see als®&aid Depl102:19-23, and “provided the

[Board] with herfnew] address[land communicated with the [BaBvia the address she
provided,’Def.’s Factsf 34. The plaintifffurther testified that she “started receiving [benefits]
in August of 2011,” Sai®Dep.102:22-23, and whileeceivingthese benefits, the Board
periodicallysent her forms, whickhe “sen]t}to [her] doctor to fill out about [her] condition
[and] progress,” id. 105:17-19, and tlsre returnethe formsto the Board oncthey were

completedseeid. 106:5-7.



In July 2011, McClinton also toak medical leave of absengegDef.’s Mot., Att.
(Waxman Decl.), Ex. EDCOHRInterview with Phyllis McClinton, Supervisor (Nov. 14,
2013) atDCOHRO000045see alsdef.’s Facts | 3, during which time “On-Board Service
Manager Patricia Baylgran African American femaléassumed some ¢ff McClinton’s
supervisory responsibilities,” Def.’s Facts 1 3“At some point [thereafter]. ., it was
brought to [| Baylor’s attention that . . [the p]laintiff[] had been absent for an extended period
of time.” 1d. 1 42. Baylor “tried by phone” to reach the plaintiff, but “wasn’tlalbo reach her.”
Def.’s Mot., Att. Waxman Dec), Ex. D (DCOHR Interview with Patricia Baylor, @Board
Services Manager (Oct. 29, 2014) (“Baylor Interview”))RCOHROM041-42 see als®ef.’s
Facts 43 (stating that Baylor “tr[ied] to reach [the p]laintiff’)n addition,"Baylor contacted
Amtrak’s Medical Department to determine whether [the p]laintiff was on amaggmedical
leave, and she was told that Amtrak had no record of [the p]laintiff beingexhdal]leave.”
Def.’s Facts 1 43.

On September 30, 2011, Baylorwarded an-enail to Ryan, whichshealso sent to
Brewer, informinghim that “[tlhe departmerjhad not] heard from [the plaintiffoncerning
[her] absence from work for the past several months[, and thatig]clearly a violatioof the
Attendancepolicy and[stated thath Rule 24 letter [wa]s necessary at thietle.” Ryan Dep.,
Ex. A (E-mail from Patricia Baylor to Philip Ryan (Sef0, 2011) (the “Sept. 30, 2011 E-
mail”)) at 1 “Per[] Baylor’s instruction. . . , [] Ryan prepared ktter to [the p]laintiff. . .,
using the address on file Amtrak’s[ | databasg Def.’s Facts { 4/whichthe plaintiff asserts
was her formeWashington, D.C. addreseeSaid Dep. 62:23-25 (“[A] letter had been sent to
my old address, want[ing] to know my whereabouts, and where | had been].]”), amnat ‘]

sending the letter,. . [he]contacted Amtrak’s Human Resources Department toroofine
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p]laintiff's address, Def.’s Factsf 47. Thereafter, “Ryan sent thg [etter to [the p]laintiff via
Federal Express. ., copying [ ] Baylor and][Brewer, as well as Dwayne Bateman, [the
p]laintiff's Union representative.’ld. I 48. In the letter, dated October 12, 2(Rylan “advised
[the plaintifi] that the Medical Department ha[d] not received an update for [her] absente fr
work,” and that “[ijn order to continue [her] absence, [she was] instructed to ctraddedical
Department immediately and providéatever documentation necessary to update [her]
records.” Said Dep., Ex. 18 (Letter from Philip Ryan, Manager, Washington CrewtBas
Cheryl Said (October 12, 2011) (the “Rule 24 notificataiter”)). It further warned that
failure to comply with these instructions will invoke Rule 24té [Union]
contract, which reads in part . [‘]|Employees who are absent from work for [ten]
days without notifying the company[$hall be considered resigned from the

corporation, unless the corporation is furnished satisfactory evidence that the
failure is due to circumstances beyond their control.”

Id., Ex. 18 (Rule 24 notificatiotetter) (omission in original) The Rule 24 notification fetter

was returned to Amtrak as undeliverabl®gf.’s Facts § 50As a result of the letter being
returnedRyan“contacted [| Bateman to determine whether the [Union] had a different address
for [the p]laintiff,” but “Bateman advised [him] that the [Union] had the same asidrefile that
Amtrak had.” Id. However,'Ryan did not attempt to contact [the p]laintiff Gyphone,”

consistent wittAmtrak’s policy to send Rule 24 communications exclusively in writing, so as
to have a clear record of the saméd’ § 51.

On November 4, 2011, “[b]ecause [the p]laintiff did not respond tp fthule 24
[notification] letter,”id. T 52, Ryan sent a second letter to the plaintiff, wherfred as “official
notification that [the plainti was] [] considered resignedSaid Dep., Ex. 19 (Letter from Philip
Ryan, Manager, Wagngton Crew Base, to Cheryl Said (Nov. 4, 2011) (the “Rule 24

terminationletter”)). Specifically, theetter stated
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There has been no response or notification of your prolonged absence from work
at Amtrak. In a letter sent to you on October 12, 2011you were instructed to
notify the corporatiorfof] your absence. In the letter, you were informed that
failure todo so Would] invoke Rule 24 of the [Union] contract, and yo{ouid]

be considered as resigned from the corporation.

Id., Ex. 19 (Rule 24 terminatidetter). “On November 7, 2011, [the p]laintiff’'s termination was
recorded by Amtrak as an ‘involuntary separation,’ effective November 4, 2011, without
eligibility for rehird,]” Def.’s Facts] 53, with the reason recorded as “No Return from [Leave of
Absence],” Ryan Dep., Ex. D (Involuntary Separation forii)e plaintiff testified that she

“never receivetleither of the Rule 24 letters from the defendant. Said Dep. 124:3-4.

“On or about February 7, 2012, [thBaintiff appeared ate Washington[,] D.C. crew
base,’Def.’s Facts] 55 (footnote omitted)ito let thg] [defendant]know that [her] doctor had
released [her] to retn back to work on February 1%aid Dep62:4—6. However “Ryan
advisedthe plaintiff] that her employment had been termindt&kf.’s Facts { 55andhe
further“advised [her] to discuss the situation with her Union and provided her ith [
Bateman’s [phone number,” id. § 58ee als&aid Dep62:10-14.The “[p]laintiff
contacted . .Batemari, Def.’s Facts][ 61; see als®@aid Dep62:16-18, and informed him that
she “had just found out that [she] had been terminagald Dep62:20-21.Thereafter, the
Union “advised her that [it] would not filegrievance on her behdlfDef.’s Facts 1, and the
“[p]laintiff did not pursue her grievance to the National Railroad AdjustmentdBarapublic law
board,” id. { 63see als&aid Dep. 66:14-21 (acknowledging that she did not file a formal
grievance)

On January 30, 2013, the plaintiff submitted an Intake Questiorindire District of
Columbia Office of Human Rights (‘DCOHR")esDef.’s Facts] 64;see als®ef.’s Mot., Att.
(Waxman Decl.)Ex. F(Employment Intake Questionnaire) at DCOHR000019, and, on May 30,

2013, shdiled a Charge of Discrimination with the DCOHIR,which she allegethat the
12



defendant had unlawfully terminated le@nployment basednherrace, gender, and disability,
seeDef.’s Facts] 65. On or about January 13, 20fl¥e DCOHR issued determination letter
id. 167, which found “no probableause to believethe plaintiff's claimsDef.’s Mot., Att.
(Waxman Decl.)Ex. G(Letter of Determinatior- No Cause Finding (Jan. 13, 2014)
DCOHRO000079. Thereafter, on May 4, 2015, glentiff alleges that the Equal Employment
Opportunity Commissin (“EEOC”) mailed hera “Dismissal and Notice of Rights” letter.
Compl., Ex. A (Dismissal and Notice of Rights) atThe plaintiff fil ed this suit on August 11,
2015. ®eCompl. at 1.
. STANDARD OF REVIEW

Courts will grant a motion for summajydgment under Federal Rule of Civil Procedure
56(a) “if the movant shows that there is no genuine dismite any material fact and that the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). When ruling on a Rule
56(a) motion, the Court must view the evidence in the light most favorable to the non-moving

party. Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir. 2006) (citing Reeves v. Sanderson

Plumbing Prods., 530 U.S. 133, 150 (2000)). The Court must therefore draw “all justifiable

inferences” in the nomoving party’s favor and accept the non-moving party’s evidence as true.

Anderson v. Liberty Lobby477 U.S. 242, 255 (1986).

In responding to a motionfeummary judgment, the non-moving party “must do more
than simply show that there is some metaphysical doubt as to the material XéatsuShita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordingly, the non-moving

party must not rely on “mere allegations or denials . . . but . . . must set forth spetsfic fa
showing that there [ar¢]] genuine issue[s] for trial.”_Anderson, 477 U.S. at 248 (second

omission in original) (citation and internal quotation marks omitted). Tfi{ls& mere
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existence of a scintilla of evidence in support of the [non-moving party’s] possion [i
insufficient” to withstand a motion for summary judgmeastithere must be [some] evidence on
which the jury could reasonably find for the [non-movéantl. at 252.
. ANALYSIS

A. The Plaintiff’s Title VII Claims

The defendant argudisat the plaintiff's Title VII claims are timbarred “[b]ecause [the
p]laintiff did not file her Charge [of Discrimination] (or even initiate the admirtisggprocess
via the intake questionnaire) until well affdre threehundred}day][] [statutorily required
administrative filingperiod]had elapsed.” Def.’'s Mem. at &he Court agrees.

The District of Columbia Circuit has made clear that “Title VII ‘[clJomplainantsst
timely exhaust thér] administrative remedies beforarging their claims to court.” Payne v.

Salazar619 F.3d 56, 65 (D.C. Cir. 2010) (alterations in original) (quoting Bowden v. United

States 106 F.3d 433, 437 (D.C. Cir. 1997)). To exhdestadministrative remedies, “a
complainanmust file a charge of discrimination with tB&EOCwithin [three hundredlays of
[the alleged unlawfiji practice if the complainant ‘has initially instituted proceedings with a
State or local agency with authigrio grant oiseek relief from such practice.Lattisawv.

District of Columbia 118 F. Supp. 3d 142, 154 (D.D.C. 2015) (quoting 42 U.S.C. § 2000e—

5(e)(1));see alsdNat'l R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 109 (Z0@2n
employee who inially files a grievance with [a state] agency must file the charge with the
EEOC within[three hundredilays of the employment practice.”)

Here, the parties agree that faintiff initially instituted the proceedings in this case by
filing an Intake Questionnaire with the DCOH$®eDef.’s Facts | 64; Pl.’'s Opp’n at 7, and that

thestatutory periodor filing an administrativechargewith the EEOC commencezh the day
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when the plaintifffirst learnedabout her terminationggDef.’s Mem. at 4 Pl.’s Opp’n at 8,
which the plaintiff testified was February 7, 20$2eSaid Dep61:2—3° Thereforethe

plaintiff was required to filder chargef discriminationwith the EEOGwithin three hundred
days thereafter, or blyecember 3, 2012. Curioushgither party haprovided the Court with a
date when the plaintiff filed ehargeof discrimination with the EEOC, and the plaintiff actually
insiststhatshe “did no file her Complaint with the EEOC,” buither that “[h]JeiComplaint was
only sent to the EEOC for ‘substantial review’ of the DCOHBiglen which [she] challenged.”
Pl.’s Opp’n at 7.However,the DCOHR’s Letter of Determinaticgubmitted by the defendant
suggests that a chargédiscriminationwas indeed filed with the EEQ@s the lettepurports to
relate to an “EEOC Nb of “10C-2013-00242,”ee Def.’s Mot.,Att. (Waxman Decl.), Ex. G
(Letter of Determinatior- No Cause Findpg) at 1, and theEEOC Dismissal and Notice of
Rights letter attached to the plaintiff's Complaint reteran “EEOC Charge No.” that matches
the “EEOC No.” recorded by the DCOKRBReCompl., Ex. A (Dismissal and Notice of Rights)
at 1. Nonetheless, itgpears that any EEOC charge was not timely filEde plaintiff's “EEOC
Charge No.,'which contains a reference to the year “205Bgjgestshat the charge wdsded in
that year, and therefore could matve beeffiled until January 1, 2013 at the earliest,
approximately one month past the statutory deadlideerratively theplaintiff's assertion that
she “did not file her Complaint with the EEOC,” Pl.’s Opp’n at 7, suggests that her El#dge
was automatically generatedrsuant to “the worksharing agreement between the . . .

[[DCOHR] and the EEOC, . . . [which] operates so that ‘[c]harges received by one agelery

8 Despite what she said during her deposition, the plaintiff asserts appesition that she did not learn about her
termination until February 9, 201&ee, e.g.Pl.’s Opp’n at 16; however, she does not cite to any fact in the record to
support thiclaim, see generallf?l.’'s Opp’n. In any event, even if the plaintiff did not find out about her

termination until February 9, her Title VII claims would still be untimedgduse, as explaingdfurtherdetail

infra, the record evidence demonstrates tierDCOHR chargeof discriminationwas untimely by at least several
weeks and potentially several months.
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the agreement shall be deemed received by the other agevidhei”v. Gray, 52 F. Supp. 3d 62,

68 (D.D.C. 2014Jthird alteration in originaljquoting_Schuler v. PriceWaterhouseCoopers LLP,

514 F.3d 1365, 1372 (D.C. Cir. 2008)). And, because the plaintiff does not dispute that she did
notinitiate the DCOHR proceedings related to her case until JanQa@p23, when she filed
her Intake Questionnaire, seé’s Opp’'n, Ex. B (Employment Intake Questionnaire) at
DCOHRO000019, and that she did not file her DCOHR charge until May 30, 28d3ef.’s
Factsy 65, her EEOC charge could not have been “cifded” prior tothose dateswvhichare
nearlytwo months and six montladter theexpiration of thestatutory periodrespectively
Therefore, in the absence of any evidence suigggeste contrary, the Court must conclude that
any EEOC charge rdkd to the plaintiff’'s case was not timely filed.

Nonethelesshie plaintiff argues thaher claims are timely because sfied her
discrimination [c]onplaint with the . . [[DCOHRY], [and] the limitation[s] period under D[.]C].]
[ ] law is one year.”Pl.’'s Opp’n at 7. Howeversahe defendant correcthptes, the Supreme
Court has foreclosed the plaintiff's argument that any statute of fiamsprovided in the D.C.

Codeappliesto a Title VII claim. SeeDef.’s Reply at 5 (citindkEEOC v. CommOffice Prods.

Co., 486 U.S. 107, 123 (19983ee alscComm. Office Prods. Co., 486 U.S. at 17$]tate

time limits for filing discrimination claims do not determine the applicable federal time limit.”).
Consequentlyhecause¢he plaintiff did not timey file a charge of discrimination with the EEOC,

herTitle VII claims are timebarred. SeeDyson v. District of Columbia, 808 F. Supp. 2d 84, 87

(D.D.C. 2011) (dismissing éhplaintiff's Title VII claims as untimelpecause¢he plaintiff did

not file herEEOC charge within théareehundred-day time period).

"The Court notes that the plaintiff does not argue that the Title VIl statute oftiongashould bequitablytolled
for any reason. See gealy Pl.’s Opp’'n. To the extent that she incorporates her equitable tolling engsimade
in the context of her wrongful termination and misrepresentatams) for the reasons explained in Part IlI.E,
infra, the Court finds those arguments unpers@asiv
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B. The Plaintiff's Section 1981 Race DiscriminatiorClaim

The defendant argues that tHaiptiff's discrimination claim under 42 U.S.C. § 1981
must“fail because Amtrak has proffered a legitimate, [hdiscriminatory reason for [the
p]laintiff's termination, which she cannot demonstrate was pretextual.” SMém. at & The
plaintiff responds that the “[d]efendant’s reason]] for terminating her . . .psdtéxt anda]
cover up [and]t is a liethat [the d]efendant did not know . . . that [she] was absent from work
due to iliness.” Pl.’s Opp’n at 9. For the reasons explained below, the Court concludes that t
plaintiff's race discrimination claim underi®81 survives summary judgment, alliEtely,
considering the position this Circuit has taken in prior cases.

Section 1981 prohibits racial discrimination in the “making, performance, mdaifica
and termination of contracts, and the enjoyment of all benefits, privileges, tadnraditions
of the contractual relationship.” 42 U.S.C. § 1@81“[l]n order for [the p]laintiff's claims
under . . . [s]ection 1981 to survive summary judgment, [she] must provide direct or

circumstantial evidence of [the d]efdant[’s] discriminatory intent." Telesford v. Md. Provad-

Med. Servs., P.C., 204 F. Supp. 3d 120, 128 (D.D.C. 2016). Direct evitlen@xample, a

statement that itself shows racial or gender bias in the decisgenérally entitlgs] a plaintiff

toajury trial.” Vatel v. All. of Auto Mfrs., 627 F.3d 1245, 1246-47 (D.C. Cir. 2011). However,

“[i]fa. .. plaintiff does not proffer direct evidence of discrimination, ‘[courts] apply the

analytical framework adopted by the Supreme CouxdéonnellDouglas™ Hairston v.

VanceCooks, 773 F.3d 266, 272 (D.C. Cir. 2014) (quoting Ginger v. District of Columbia, 527

F.3d 1340, 1344 (D.C. Cir. 2008pee als€Carneyv. Am. Univ., 151 F.3d 1090, 1092-93 (D.C.

8 In summarizing the defendant’s arguments regarding the plairgiff@31 claim, the Court cites to the portion of
the defendant’s brief that addresses the plaintiff's Title VII cddietause the defendant raises the same arguments
against both claim SeeDef.’s Mem. at 14 (asserting that the “[p]laintiff's [s]ection 1981ralai. . fails for the

same reasons” as her Title VII clam
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Cir. 1998)(applying theMcDonnell Douglas framework to@aintiff’'s section 1981 claiin

Under this framework, the plaintiff bears the initial burden of establishingreagacie case of
discrimination sseReeves530 U.Sat 142, andfithe plaintiff establishes a prima facie case,
“[t]he burden then must shift to the employer to articulate some legitimate, nondiscriminatory

reason fothe [adverse employment actidnicDonnell Douglas Corp. v. Green, 411 U.S. 792,

802 (1973).However this Circuit has instructed that once the employer offers a legitimate,

nondiscriminatory justification for its action, “tidcDonnell Douglasramework—with its

presumptions and burdenslisappears, and the sole remaining issue is discriminatiamon”

Jacksonv. Gonzales, 496 F.3d 703, 707 (D.C. Cir. 2007) (citation and quotation marks omitted).

In other words, when themployerhas asserted a legitimate, fjahscriminatory reasoror” an
adverse employment action in the context of a summary judgment motiodjsthet court
neal not—and should notdecide whether the plaintiff actually made out a prima facie case

under_ McDonnell Dougla’% Brady v. Office of Sergeant at Arms20 F.3d 490, 494 (D.C. Cir.

2008). Rather, thdistrict courtmust evaluate only whether “the employeas] produced
sufficient evidence for a reasonable jury to find that the [employer’s] edsert

nomf] discriminatory reason [for the adverse action] was not the actual reason ahe that
[employef intentionally discriminated against thenjploye¢ on thebasis of race.”ld. To
make this showing, the plaintiff must produce evidence “showeithgr that a discriminatory
reason more likely motivated the employer or . . . that the employer’s ga#&planation is

unworthy of credenc€. Oviedo v. Wash. Metro. Area Transit Auth., 299 F. Supp. 3d 50, 60

(D.D.C. 2018) (quoting Tex. Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 256 (1981)).

Here, the defendant has asserted legitimate, nondiscrimimatmys for the plaintiff's

termination, alleging thahe

18



[p]laintiff was terminated pursuant to Rule 24 of the [Urgsb@BA after failing to
communicate with Amtrak during her extended leave of absence, failing to advise
Amtrak of the reason she continued to be on leave or her expected return date, and
failing to respond to corresponderfcem Amtrak regarding the same.

Def.’s Mem. at & Consequently, the Court must consider whether the plaintiff has produced
sufficient evidence for a reasonable jury to infer that these repsovided by the defendafor
the plaintiff's terminatiorare “pretextual and that this pretext shielded discriminatory motives.”
Jackson496 F.3d at 707. For the reasons explained below, the Court concludes that the plaintiff
hassatisfiedher burden.

1. Ryan’s AllegedDiscriminatory Statement

“[E] vidence direct or circumstantial, that perméa inference of discrimination .
includgs] discriminatory statements by the employer, or other attitudes suggestingigierde
maker harbors discriminatory animus.” Holcomb, 433 F.3d at 899 (citations omited).
evidence of the defendant’s discriminatory intéim, plaintiff proffersher testimony regarding
the remark Ryan allegedly made to her thahought it was you. You all look alike,'egSaid
Dep.93:6-7, which she argues demonstrates tRgafihad [ Jdiscriminatory animus against

her,” Pl.’'s Opp’n at 24. According to the plaintgftestimony Ryan made the comment after

9 The plaintiff argues that the “[d]efendant did not claim to have terminategtintiff for [a] common legitimate
reason . .[,] such as. .. because she was not a good or competent worker,” but “terméndfedthe] ‘special’
‘uncommon’ reasofof] Rule 24 of the CBA.” Pl.’s Opp’n at 30. Although this Circuit has held that atfffan
“show[ing] that [her] termination was not attributable to either of thertvast common legitimate reasons for
termination: performance below the employer’pantations or the elimination of the plaintiff's position

altogether. . . is sufficient to satisfy a plaintiff's burden of establishing a prime fease at the summary judgment
stage,”Harris v. D.C. Water & Sewer Auth791 F.3d 65, 70 (D.C. Cir. 201%here is no legal requirement for
defendants to show that a terminatwasattributable to a common legitimate reason to satisfy their burden to
articulate a legitimate, nondiscriminatory reason for an adverse empibgct®n. Rather, to satisfy tHatrden,

the “defendant must merely ‘set forth, through the introduaifcad missible evidence, the reasons for the plaintiff's
[termination],” Ramseur v. Pere80 F. Supp. 3d 58, 68 (D.D.C. 2015) (quotintj Bhd. of Teamsters. United
States431 U.S. 324, 358 n.44 (1977)). In any evdm,plaintiff does not cite any case law for the proposition that
a Rule 24 violation is not performanoelated;to the contrary, courts appear to assume that violations of
employment rules and policies are performance issues for purposes ofidieggvhether an employer terminated
a plaintiff for a “common legitimate reason.” See, ,dfambliss 2007 WL 581900, at *18 (assumirifitrue, that

the plaintiff's violation of Amtrak’s attendance polimould constute thecommon legitimate reason fifding that
herperformancdell below Amtrak’s legitimate expectations).
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“confront[ing]” her in his office because he “had assumed that [she] was hetrpppst, and he
wanted to . . . discipline [her].'Said Dep87:15-21. Shéurthertestified thaRyan“might have
mistake[n] [her] for another [b]lack [ ] femalbut it[was nother]that . . . was [not] gher]
post’ 1d. 94:1-3.

Theplaintiff has not explicitly argued that Ryan’s comment constitditest evidence of
discrimination. See generalll.’s Opp’n. However, even if she had raised this argurtent,
would fail. “To qualify as direct evidence, a statement or remark nitgstf'show([] . . . bias in

the employment decision."Conn v. Am. Nat'l Red Cross, 149 F. Supp. 3d 136, 146 (D.D.C.

2016) (alteration in original) (quoting Wilson v. Cox, 753 F.3d 244, 247 (D.C. Cir. 2014)). In
other words, “direct evidence is eviderhat, if believed by the fact finder, proves the particular

fact in question without any need for inferericelajjar—Nejad v. George Wash. Univ., 37 F.

Supp. 3d 90, 125 (D.D.C. 2014) (quoting Lemmons v. Georgetown Univ. Hosp., 431 F. Supp. 2d

76, 86 (D.D.C. 2006) (Walton, J.)Ryan’s allegedemark that “[y]ou all look alike,” Said Dep.
93:6-8, “is ambiguous and does not clearly refer to [the p]lamfiféce], Hajja—Nejad 37 F.
Supp. 3d at 125Therefore, an inference is required to concludeRyain was referring to the
plaintiff's race, “rather than some other distinction between himself ang]igaatiff.” Id.
Accordingly, the alleged remark does not constitute direct evidédmeBreen v. Chao, 253 F.
Supp. 3d 244, 258 n.9 (D.D.C. 201edhcluding that alleged comments regarding the plaintiff's
age did not constitute direct evidence of age discrimination because “theg pubject to
multiple interpretations”).

However, the Court concludes thiRyan’s allegeccomment does constituitedirect
evidence of discriminatiothat must be considered by the Court in conjunction with the other

evidence proffered by the plaintififo constituteindirect evidence, a statemarged not
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“express[] [ ] bias on [its] face,” but “[d]iscrimination [may] instead bieired from the
statement based on what was said and the surrounding circumstaboes,”149 F. Supp. 3at
146-47. Although the purported statement by Ryan‘fjaiu all look alike” does not
definitively warrant a finding of racial biasiewing this comment in the light most favorable to
the plaintiff,and in light of the circumstances in which she alleges it was reee®aid Dep.
87:15-21, 94:13 (asserting that it wasade after Ryan “confronted” her in his office because
he “had assumed that [she] was not at [her] post, and he wanted to . . . discipljh&bjitat,
[was not her] that . . . was [not] at [her] post”), the Court finds that a reasongbtejud
interpret tle comment aseflecting aracially distorted image of the appearance of all African

American womensee Gaddy v. Phila. Hous. Auth., Civ. Action No. 06-45TRR), 2008 WL

2928485, at *5-6 (E.D. Pa. July 28, 2008) (concluding that a reasonable jury could conclude that
an African American plaintiff's supervisor acted with discriminatory intenpartbecause¢he
supervisor's comment to the plaintiff that “you all look alikeas made after the supervisor had
accused the plaintiff of begndiscourteous on the job and the plaintiff informed the supervisor

that she had not been workindpenthe alleged inciderdccurred. In other words, the Court

“cannot conclude with confidene this stage thato reasonable juror could accept [the

plaintiff]'s interpretatiori of the alleged disparaging remark. Uzoukwu v. Metro. Wash. COG,

130 F. Supp. 3d 403, 414 (D.D.C. 2015).

The defendant raises a number of challenges to the plaintiff's testingargireg Ryan’s
allegedcomment, none of whidls persuasive. First, the defendant argues that “aside from [the
p]laintiff's self-serving testimony, there is no evidence that [Ryan] ever made such a comment.”
Def.’s Mem. at 10. However, thargument fails in light of thiSircuit’'s agreement witkhe

Third Circuit that “there is no rule of law that the testimony of a discrimination pfaintif
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standing alone, can never make out a case of discrimination that could withstand aysumma

judgment motion.”Georgev. Leavitt 407 F.3d 405, 414 (D.C. Cir. 2005) (quoting Weldon v.

Kraft, Inc., 896 F.2d 793, 800 (3d Cir. 1990)). Additionally, the defendant asserts that the

“[p]laintiff admits that she did not complain to Amtrak about the purported comment[,hand t
co-worker and supervisor who [the p]laifittlaims [were] present when [ ] Ryan allegedly made
the comnent deny any recollection of it.” Def.’s Mem. at 18owever, this argument also fails
because such attempts to undermine the plaintiff's credibility or the wegkedtimony is
entitled toreceive are inappropriate factors for the Court to consider at the sumichgmysiot
stage.SeeAnderson, 477 U.S. at 255 (“Credibility determinations, the weighing of the evidence,
and the drawing of legitimate inferences from the facts are jury fusctian those of a
judge . .. .”).1°

The defendant next argues that even if Ryan made the commemsitfficient to
establishdiscrimination because “the undisputed evidence demonstrates that [Ryargtwas
decision[Jmakevith respect to her terminatiorDef.’s Mem. at 10see alsd®ef.’s Reply at
11-12, given thdBaylor [ ] made the decision to terminate [the p]laintiff's employment,”
Def.’s Reply at 12by “instruci[ng] . . . Ryan [to] prepare[]’ the Rule 24 natdiion letterthat
was sento the plaintiff,Def.’s Facts ¥7. Additionally, the defendant argues that Ryan’s
comment lacks probative value because “it was remote in time from [the plainéffishation,

was completely unrelated to [her termination]d fime p]laintiff does not allege that any

0 The Court notes that contrary to the defendant’s position, the plarté&ftimony is not necessarily contradicted
by her “coworker and spervisor . . . [, who] deny any recollection of” Ryan’s comment, D&fes. at 10,

because the plaintiff testified that her supervisor, McClinton, left Ryadfice before Ryan allegedly made the
commentseeSaid Dep. 90:510, and her cavorker, Lockhat, only stated that he largely does not remember the
events of that dageePl.’s Opp’n, Ex. M (Affidavit of Lee Lockhart (Sept. 28, 2013)) (statimat the “vaguely
remember[s] the crew base asking [him] if [the plaintiff] was at het;"parsd that he told the crew base “to the best
of [his] memory [ ] [the plaintiff] was doing her job,” but that fdofes] not remember anything else from that day
besides smoking a cigarette with [the plaintiff] in front of the craseb).
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discriminatory conduct or comments took place in the interim.” Def.’s Mem. attedn@l
citations omitted).

It is well established that “an isolatesitebasedemarkunrelated to the relevant
employment desion [does not], without more, pernaifury to infer discriminatiofi. Morris v.
McCarthy 825 F.3d 658, 669 (D.C. Cir. 201@ternal citation omitted). Therefore, to establish
discriminationbased on a “stray workplace remar&,plaintiff must genetly show “a clear
nexus betweethe . . remark[]and the [termination,] . . . [which] can be shown if the remark
was made by an individual with the power to influence [the p]laintiff's termingtod . . .was

temporally close in time to the terminatiorAjisefinni v. KPMG LLP, 17 F. Supp. 3d 28, 44

(D.D.C. 2014) fourth alteration in original)citation omitted). However the Supreme Court and
this Circuit have “caution[ed] lower courts against discmgntliscriminatory statements ‘not
made in the direct context’ of the challenged employment actvoriis, 825 F.3d at 670

(quotingReeves530 U.S. at 152-53), or “made significantly before the relevant employment

action,”id. As this Circuit explaineth Morris,

[e]ven if such a statement carries less weight than one made at the time of the
[adverse employment actigni is nonetheless probative evidence of a supergisor’
discriminatory attitude, at least when it is targeted directly at the plantsfone

of a pattern of similar remarksnstead of reviewing each racially charged remark
individually and finding it insufficient, [courts mustonsider it alongside any
additional statementsand all other evideneeto determine whether a plaintiff fia

met her burden.

Id. (citation omitted).

First,the Court concludes that the facts in the record could lead a reasonable jury to
conclude that Ryan had “the power to influence [the p]laisttérminatiori. Ajisefinni, 17 F.
Supp. 3d at 44. Even accepting as true that Baylor, not Ryan, made the decision to send the Rule
24 notification letter, a fact that the plaintiff has not directly dispiged,generallyl.’s Opp’n,

it is clear that Ryan actively participated in the termination prdmepseparing, signing, and
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sending the defendant’s Rule 24 correspondesea®)ef.’s Factd\[{ 4748, 52. Furthermore,

after the Rule 24 notification letter was returned as undeliverable, it appatRyan took a
number of steps on his own without any instruction from Baylor or anyone else, including
contacting Bateman to identify tipdaintiff's correctaddress,eeDef.’s Facts | 50 (asserting that
“[a]fter [ ] Ryan’s October 12, 2011 letter was returned to Amtrak undelivetadéontacted | ]
Bateman to determine whether the [Union] had a different address for [theifb]lggmnphasis
added)), and notably, preparing and sending the letter that ultimately tedtimajgaintiff's
employmentseeid. I 52 (“Because [the p]latifif did not respond to the October 1[2], 2011 []
letter, [ ] Ryanfollowed up with a November 4, 2011 letter[.]” (emphasis added)). Although the
defendant attempts to minimize Ryan'’s role in the plaintiff's termination byidesghis
“responsiblility] for . . . issuing Rule 24 letters” aeerely“administrative,”id. { 45, and

asserting that Ryan “was not [the p]laintiff's d@yday supervisor,” id. I 46, as the plaintiff
notesseePl.’s Opp’n at 27, Ryan admitted in his DCOHR interview that “[p]er the union
contract, [he] wagthe plaintiff's] supervisor,” Def.’s Mot., Att. (Waxman Decl.), E. (Ryan
Interview) atDCOHRO000038. In light of all of these facts, a reasonable jury could conclude that
Ryan had the power to influence the decisionmakioggss regardinthe plaintiff's

termination. SeeThreadqill v. Spellings377 F. Supp. 2d 158, 165 (D.D.C. 2005) (“When one

with a discriminatory animus participates in the decision making process togéthethers,
the court cannot say conclusively that those others were completely insubatdthis

influence” (citing Griffin v. Wash. Convention Ctr., 142 F.3d 1308, 1311 (D.C. Cir. 1998)).

Secondthe Court disagrees with the defendant Byein’salleged remarks too “remote
in time from [the plaintiff's] termination” to be probative. Def.’s Mem. at Tbe plaintiff

testified that Ryan’s comment was made approximately two months beforegsimehae leave
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of absence on February 2, 20%&eSaid Dep. 89:9-10, and therefongs allegedly made
approximately eleven months before her termination on November 4, Jef.’s Facts

1 52. Although eleven months is a significant period of ttinie Circuit has instructed that
“[e]ven if [ ] a statemenimade significantly before the relevant employment actaniies less
weight than one made at the time of thetjor], it is nonetheless probative evidence of a
supervisor’'s discriminatory attitude, at least when it igatad directly at thplaintiff.” Morris,
825 F.3d at 670cpnsidering racially charged remategedly made bthe plaintiff's
supervisors as early #weeyears prior tdhe challengeduspension Here, the plaintiff alleges
that the remark was targeted directly at HfeéeeSaid Dep. 87:22—-24 (asserting that Ryan
“mentioned to [her] . . . | thought it was you, because you all look alike”). Additioralhtrary
to the defendant’s contentioseeDef.’s Mem. at 10the fact that there is no evidenoghe
record that Ryan made anther racebased comments twr about the plaintiff durinthe eleven
months between Ryan’s alleged remark and the plaintiff's termination partatularly
probative given that for nine of teemonths, the plaintiff was not at work and theorelcreflects
that her contact with Ryan was limitemld single phone call in May 201EkesSaid Dep. 85:10-
15. Although evidence of additional race-based comnimns/an would certainly bolster the
plaintiff's showing of discriminatory intent, the Court cannot conclude that theecbdsé
additional comments, especially under these circumstances, foremiasésenceof racial

animus!!

1 The defendant relies in gaon the Circuit’s decision in Hall v. Giant Fadti75 F.3d 1074 (D.C. Cir. 1999), for
the proposition that Ryanalegedremark cannot give rise to an inference of discriminatideeDef.’s Mem. at 9
(citing Hall, 175 F.3d at 10780). However, as the Circuit explainedMiorris, the remark at issue Hall was a
“statement made after the challenged employment decision by [an] indiuvidinablved in that decisionMorris,
825 F.3d at 670 (citinglall, 175 F.3dat 1079-80), and therefore, is easily distinguishable from Ryaléged
remark, which wasllegedlymade prior to the plaintiff's termination by an individual with the power to émibe
the termination. The defendant also relies on Garrett v. | #@gnF. Supp. 198 (D.D.C. 1992ZgeDef.’'s Mem. at
9 (citing Garrett 799 F. Supp. at 200); however, that decision is also distinguishable farsmaisonsseeGarrett
(continued . . .)
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In sum, the Court concludes that Ryaalleged remark is evidence of Ryan’s
discriminatory intent that muske “consider[ed] alongside . . . all other evidence[] to determine

whether [the] plaintiff has met her burderMorris, 825 F.3d at 670 (citingka v. Wash. Hosp.

Ctr., 156 F.3d 1284, 1290 (D.C. Cir. 1998And, for the reasons explained in the follogvin
section of this memorandum opinion, the Court concludes that Ryffegedstatement,
combined with the plaintiff's evidence casting doubt on the defendant’s profferetisdasthe
plaintiff's termination, is sufficient to satistyer burdennecessarto avoid summary
judgment!?

2. EvidenceChallenging the Defendant’s Proffered Reasons for the
Plaintiff's Termination

“Proof that the defendant’s explanation is unworthy of credence is [antuhearpf
circumstantial evidence that is probative of intentional discriminagiod,it may be quite
persuasive.”"Reeves530 U.S. at 147. Indeed, “[ipppropriate circumstances, the trier of fact
can reasonably infer from the falsity of the explanatia the employer is dissembling to cover

up a discriminatory purposeld.; see alsé&t. Mary’s Honor Ctr. v. Hicks, 590 U.S. 502, 517

(...continued)
799 F. Supp. at 200 (findirenalleged disdminatory comment “immaterial” because it was made by an employee
“not involved in the employment decisignaking process”).

2 The plaintiff also argues that “Ryan had a discriminatory animus agairisfdecause] she kind of reminds him
of a black woman who had a [child] with [his] son, . . . [who] was isqgprifor . . . killing his [child] with that black
woman.” Pl.’s Opm at 24. As support for her claim, she relies on Ryan’s testimonymiamdi that his son is
incarcerated for the murder of his child, whose mother is an Africagridan womanseePl.’s Opp’n at 36; Ryan
Dep. 32:2%334:2, and her assertion that “it waslikknown at work([] that [ ] Ryan was very angry that his son was
in jail for murder, and that he has saidi pjut for that black woman([] [his] son ‘mixed up with’ he would not have
been injail,” Pl.'s Opp’n at 24. However, as the defendant negeRef.’s Mem. at 11, the plaintiff admitted in

her deposition that she did not hear Ryan make any statementshtebewents surrounding his son’s incarceration,
seeSaid Dep. 91:1520, but that she only “heard indirectly from other coworkers talkinghat [Ryan] was not too
fond of AfricanAmerican women,id. 91:2-7; see alsad. 91:13-14 (“It was just the buzz that was going around.”).
Deposition testimony “based on secdmhd information rather than personal knowledge, [ ] amount[s] to
inadmissiblenearsay and may not be considered in resolving a motion for summary ptdgiresmmons 431 F.
Supp. 2cat90. Therefore, the plaintiff has failed to provide any evidence to denatenthat Ryan harbors
discriminatory animuagainst her becausé the events surrounding his son’s incarcerati®aeBennett v. Solis

729 F. Supp. 2d 54, 69 (D.D.C. 2010) (“[S}séirving statement[s] . . . without substantiatipai[] not create an
issue of material fact.”).
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(1993)(“[P]roving the employes reason false becomes part of (and often considerably assists)
the greater enterprise of proving that the real reason was intentionahdstion.”); Aka, 156
F.3d at 1290 (“[A] plaintif s discrediting of an employer’s stated reason for its employment
decision is entitled to considerable weight.”)

As previouslyindicated the defendant assettsat

[the p]laintiff was terminated pursuant to Rule 24 of the [UiS|0BBA after failing

to communicate with Amtrak during her extended leave of absence, failing to

advise Amtrak of the reason she continued to be areleaher expected return
date, and failing to respond to corresponddrm® Amtrak regarding the same.

Def.’s Mem. at 6 Rule 24 of the CBA, which governs “Unauthorized Absératatesthat
“[e]mployees who are absent from work for terdpys witlout notifying[Amtrak] shall be
considered as having resigned from the service, upessak] is furnished satisfactory
evidence that circumstances beyond their control prevented such notificateod.Deép., Ex. 3
(CBA) at 30.

The plaintiff disputes each of the defendant’s proffered reasons for her teomirgee
generallyPl.’s Opp’n. The defendant responds that the plaintiff has fadeaffer credible
evidence that Amtrak’s proffered reason for her terminatias unwaothy of credence. .
becausashe can offer nothing but her own self-serving speiomdhat anyone at Amtraklet
alone everyone at Amtrakis lying.” Def.’sReplyat 10 (internal citations omitted}or the
reasons explained below, the Court conclutlasthe plaintiff has identifiesufficient evidence
to cast doubt on some of the defendapt&fferedreasons.

I The Plaintiff’'s Alleged Failure to Communicatewith the Defendant
During Her “Extended Leave of Absence”

The plaintiff firstdisputes the defendant’s assertion that‘thged] to communicate
with Amtrak durirg her extended leave of absence,” Def.’s Mem, atgblingthat“she was in

constantontact wih” her managers and supervisors, Pl.’s Opp’n &l&ough it is not entirely
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clearwhattime period the defendant considers to be the plaintékséended leave of absente
the defendarppears to be referring e period betweeApril 2011 and February 2012, when
the plaintiff attempted to return to worl&eeDef.’s Reply at8 (asserting that the plaintiff “did
not speak with anyone at Amtrak from April 2011 until January 2012,” “except for bumping int
[ ] Brewer in a grocery store’see alsad. at 1 (asserting that the plaintiff “did not contact
Amtrak for [ten] months abauner status”) Theevidence before the Court, viewed in the light
most favorable tehe plaintiff, showsthatduring this time periodthe plaintiffhadat leasthree
contacts with Amtrak employeeg-irst,the plaintiff testified that shepoke with McClinton on
thephone“*sometimebefore early May 2011,” when McClinton callkdrto “check[] to see how
[she] was doing” and told her that “she[] [would] continue to put [her] on leave without pay.”
SaidDep. 85:16—20see alsdef.’s Facts  18‘[The p]laintiff and [ ] McClinton spoke [ ] at
some point in or around April 2011, at which time [ ] McClinton verbally extended [the
p]laintiff's leave without a specific return date.”gecondthe plaintifftestified that shepoke
with Ryan on the phorgsometimein May 2011, when he called her regardangequest for
informationhe had receiveftom herdeceased husband’s life insurance carri&reid. 57:4-14;
85:10-15see alsdef.’s Facts | 28-29 (acknowledginipat Ryan “called [the p]laintiff on her
phone” when he “received correspondence from [the p]laintiff's husband’s inswamies,”

but asserting that the phone call occurigd [or] about April 2011”). And thirdit is
undisputed thahe plaintiff spoke with Brewein persorat a grocery store in July 2011, when
the two womerunexpectedly encountered each other th&8exDef.’s Facts B0, see alsd’l.’s
Opp’n at 18 (describing the encountath Breweras “a chance/unscheduled fdodace
meeting”) Although the Court is not convinced tlaateasonable jyrcould find that the

plaintiff's chance encounter with Brewer at the grocery store constittesranunicdion]
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with Amtrak;” Def.’s Mem. at 6the factsshowthat herothercontactsvith McClinton and Ryan
occurred when those employees werengicis representatives of Amtrake®ef.’s Facts 18
(agreeinghat during McClinton’s phone call with the plaintiff in or around April 2011,
McClinton “verbally extended the plaintiff's leave”); id. 1 29 (representwag) Ryan’s phone
call to the plaintiff concerned her husband’s life insurance carrier’s “rgjjtiest Amtrakverify
certain information” andAmtrak’sresponse” to that request (emphases adddthgrefore,
although the plaintiff does nassert that she had any other speciintacts with the defendant’s
employees during thisxtended leave of absengeriod,seeSaid Dep86:4-12 (testifying that
after her May 2011 phone call with McClinton, she did not speak with McClinton again until
February 2012), a jury coulgdasonablgonclude from thesevo contactghat the plaintiff did

not “fail[] to communicate with Amtrak during her extendedvJe of absence,” Def.’s Mem.
at6.

i. The Plaintiff's Alleged Failure to Advise the Defendant of the Reason
She Continued to Be on Leave or Her Expected Return Date

As to the defendant’s assertion that the plaintiff “fail[ed] to advise Amtrékeofeason
she continued to be on leave,” Def.’s Mem. at 6, which appears to refer to “the reasordete nee
to continue her leave beyond the initial bereavement period,” Def.’s Replthat @aintiff
argues thatAmtrak[] and its managers. . knew everything about the reason behimed][
absence from work[] [and] her ill health, including surrounding circumstances ppdrhiags,”
Pl.’s Opp’'n at 18. As suppoihe argues that “McClinton, . Brewer,. .. ard . . . [another
employeejsigned and put into her personnel file[] three [ ] separate Leave of Absehce][] [
form[s] on [her] behalf,” and that she discussed her health issues with her supervisor
presumably referring to Brewer and McClinton, who consaty “gave hepral permission

over the phone . to take allthe time she needed to get well[] before returning to Wold. at
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15; see also, e.gid. at 20(asserting that she “informed [ ] McClinton that she had been dropped

from her husband’s health insurance, and that she ha[d] no money to pay for her dod®rs’ visi
or to buy needed medication, and asked [ ] McClinton whether Amtrak would coverSesd)
Dep. 55:46 (testifying that “McClinton and [ ] Brewer said [to her] take all the tiha [you]
need to get well’}® The defendant responds that the plainti#Verprovided Amtrak with any
doctor’s note regarding her condition, nor did she tell anyone at Amtrak thlecigtailsof her
medical condition,” an€[s]he also never notified her [dion that she needed an extended
medical leave of absence or requested [Family and Medical Leavie@&wt] from Amtrak.”
Def.’s Reply at 18.

Viewing the evidence in the light most favorable to the plaintiff, the Court corsctbde
the plaintiff hasidentifiedevidence creating a genuifaetual disputes towhether shéfail[ed]
to advise Amtrak of the reason she continued to be on leave.” Def.’s MenFiasttthe
defendant admitthatduringthe plaintiff's phone conversatiowith McClinton“in or around
April 2011, . . . McClinton verbally extendethg plaintiff's| leave wthout a specific return
date.” Def.’s Facts { 18A reasonable jyrcouldfind this fact compellinggiven that
McClinton presumably would not haeatendedhe plaintiff's leave of absence without a reason
provided by the plaintiff Cf. Aka, 156 F.3d at 1292 (“Events have causes|[.Fyrthermorethe
plaintiff testified thatduringa phone call witiMcClinton sometime beforearly May 2011,
potentially the same phone call just referendee plaintiff “told [McClinton thatshe] still

wasn’t doing well” and that her “body was deteriorating,” to which McClintopaededthat

B The plaintiff also argues thttte defendant “had reason to know [of the reason for her extended leave] because she
was collecting sickness benefits” from the Board, Pl.’s Opp’n at 19th@nBoard “is obligated by an Act of

Congress][] to inform the employer” of her sickness benddfitst 33. However, even if the Board notified the

defendant of the plaintiff's sickness benefits, that fact would nobdstrate that the plaintiffdvised the defendant

of the reason she continued to be on leave. In any event, for the reasomeeigtai the Court finds that the

plaintiff hasidentified other evidence sufficient to create a genuine dispute of matetiakfacwhether she advised

the defendant of the reason she continued to be on leave.
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she would “continue to put [the plaintiff] on leave without pay.” Said Dep. 85:16—-36S.

plaintiff further testified thatvhen she spoke with Ryan over the phonearlyMay 2011, “[h]e

asked [her] how [she] was doing” and she “told him not that good,” to which he responded, “take
all the time you need to get well to return to workd’ 57:10-14. Notably, the defendant does

not appear to disputbe occurrence dhese communations or their contentSee generally

Def.’s Mem.; Def.’s Reply.Based on these factsreasonable jury could conclude that, contrary

to the defendant’s position, the plaintiff did not “fail[] to advise Amtrak of the reas®on sh
continued to be on leaveDef.’'s Mem. at 6.

In an apparent attempt to dispute that the plaintiff notified the reasons for her
continuedeaveof absence, the defendant argues ‘tthet fact that the CBA governing [the
p]laintiff's employment prohibitganyleave exceeding [ninety] days without joint agreement
between Amtrak and tH&]nion (which indisputably did not occur here) undermines any
argument by [the p]laintiff that she hadpéssion for an unlimited leaveDef.’s Reply at 89,
invoking Rule 22 of the CBAsee alsdef.’s Facts T 20 (“McClinton did not have authority to
grant a leave of absence of more than [ninety] days.” (cititgr alig Rule 22) see als&aid
Dep., Ex. 3 (CBA) at 28-20Except for physical disability . . ,leaves of absence in excess of
ninety [ ] days in any calendar year shall not be granted unless by agreemeenbet.
[Amtrak] and . . . the [Union].”). Howevethe significance of this argument is uncleathe
Court, given thathe defendant has not assettteat it terminated the plaintiff because she did
not have permissiofito be on leave omore specifically, because she violated Rul@lte
CBA. Rather it has admitted thdin or around April 2011, McClinton verbally extended [the
p]laintiff's leavewithout a specific return date,” Def.’s Facts { @a8twithstanding her alleged

lack of authorization. Furthermore, in this litigatiorhasexplicitly invoked Rule 24, not Rule
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22, as the reason for the plaintiff's terminatiseeDef.’s Mem. at6 (“[The p]laintiff was

terminated pursuant to Rule 24 of the [ ] CBA].]"), ahd Court is unaware of any evidence in

the record demonstrating that at any point prior to this litigation, the defendantdnackeof
authorization or violation of Rule2Z2as a justification for the plaintiff's terminatioifherefore,

for these reasorthe Court concludes that this argument has no bearing on its summary judgment
analysis of whether the plaintiff has identified sufficient evidena@asb doubt on the

defendant’s proffered reasons for the plaintiff's terminati@eeChudson v. Watt, 125 F. Supp.

3d 255, 269 (D.D.C. 2015) (“The relevant question [for the Court] is whether the employer’s
actualreason was legitimate and non[]discriminatoryst-whether the employer can articulate a
‘post-hoc rationale’ that would have been legitimate and non[]discriminatorggh(asis added)

(quoting_ Newsom v. Barnhart, 116 F. App’x 429, 434 (4th Cir. 2004)).

However the Court cannot conclude that the plaintiff has successfully disputed that she
“fail[ed] to advise Amtrak of . . her expected return date.” Def.’s Mem. at 6. Although the
plaintiff purports to dispute this asserti@ege, e.g.Pl.’s Opp’n at 4, she has not produced any
evidence to demonstrate that she notified the defend&et @xpectedeturnto-work date or
that the defendant was otherwise aware of it. As the defendant poirgseidef.’'s Mem. at 17,
although the plaintiff testifieth her deposition that her doctestimated that she would be able
to return to work on February 19, 2052eSaid Dep. 144:22—24he also testified that she did
not notify the defendant of that retutmrwork date until she reported to work on February 7,
2012, id. 143:19-144:18ee alsdef.’s Facts | 38 (asserting that the plaintiff did not “provide
any information about an expected return to work date until approximately torebsmafter her
termination” (emphasis removed)). And, although thengfatestified that her returto-work

date appeared andoctor’s slipshe submitted to the Board in connection with her sickness
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benefits claimseeSaid Dep. 137:11-2festifying that a document introducddring the
plaintiff's depositionas Exhibit 21 was a “doctor’s slip” that reflected ara-to-work date of
February 192012) id. 140:8-12 (testifying that she provided Exhibit 21 to the Board), she
testified that she never provided this document to the defendant, id. 140:19-21 and t
plaintiff’'s broad claim that the Board must “give a railroad employer noticeeves an
application for [benefits] is made,” Pl.’s Opp’n at 33, even if true, is plainly ilcgerft to
establish that the Board specifically notified the defendant gilthetiff's expected returto-
work date or provided the defendant with documentation of the date.

iii. The Application by the Defendantof Rule 24 to the Plaintiff

Theplaintiff alsodisputes that her conduct violated Rule 24 of the CBecifically,
she argues th&Rule 24 is predicated on [an] employer’s lack of knowkedf an employee’s
whereabout$,Pl.’s Opp’n at 18and“[b]ecause [the d]efendant knew thahfl was absent from
work due to illness, . . . Rule 24 was not avaddb [it] and [its] use of [the Rule] to terminate
[the p]laintiff[] was[ ] pretext,”id. at 19. The defendant argues thabthing in Rule 24 limits
its use to cases where Amtrak has no information about the reason for an era@bgeate,”
Def.’s Reply at 9, and nothing in the record demonstrétes circumstances under which] [ ]
[R]ule [24] is normally invoked,” idat 7. The defendarfurther argues thdit is neither [the
p]laintiff's nor the Court’s role to question how Amtrak and the [Union] interpret Rule 2¥or t
circumstances under which Amtrak customarily invokes it, so long as there is no ewtience
discriminatory @plication, as is the case héréd. Although the defendant is correct that the
plaintiff has not introduced any evidenaiethe circumstances under which Amtrak typically
invokes Rule 24the plaintiff's position that Rule 24 was inapplicable to her situation fatse
support in the plain language of Rule 24, which purports to apgpiye an “[e]mployeg] [is]

absent from work for ten [ ] days without notifying the corporation.” Said Dep., Ex. 3 (@BA)
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30 (emphasis added). Therefore, the Court finds that because a reasonable jury could conclude
that the plaintiff notifiedhe defendant of her absence and the reasons dee#upraPart

[11.B.2.ii, it could also conclude that the plaintiff's conduct did not violate the lettBug# 24,

which in turn could lead the jury to be “quite suspicious” of the defendant’s Rilist#itation

Morris, 825 F.3d at 671 (quoting Evans v. Sebelius, 716 F.3d 617, 622 (D.C. Cir. 28€3));

alsoid. at671-72 (where thdefendant’s assertgdstification for the plaintiff's suspension was
that she violated an order of her supenieversing the district court’s grant eimmary
judgmentfor the defendanin part becausa reasonable jyrcould conclude that the plaintsf
conductdid not violate the letter of that order

Thedecisions the defendant cites for the proposition that it is not “the Court’s role to

qguestion how Amtrak . . . interpret[s] Rule,2Bef.’s Reply at 7(first citing Dudley v. Wash.

Metro. Area Transit Auit., 924 F. Supp. 2d 141, 169 (D.D.C. 2013); then citing Barbour v.
Browner, 181 F.3d 1342, 1346 (D.C. Cir. 199%)jedistinguishable. Although bottourts in

Barbour and Dudley declined to questaamemployer’s reliance on the plaintiff's

noncompliance with a rule or policy to justify the challenged adverse emplowctet there

are two significant differencdsetween those cases and this one. Firéih casest was
undisputed that the employee had not complied with the rule or policy in quesg®arbour,
181 F.3d at 1344where an employee challenged the employer’s invocation of a rule requirin

that employeeseeking a promotion undergo a desk atajustify the plaintiff's nonpromotion

1 The plaintiff also argues that “Rule 24[,] by its terms, makes teriaimabluntary,” and therefore does not apply
to the plaintiff's situation. PIl.’s Opp’n at 14. She further argues thdfdfefendant’s own ‘Separation Checklist
for Cheryl Said,” [which] continuously classified her teration as ‘Involuntary Separation,” “contradict[s]” Rule
24. |d. at 15. However, the plaintiff's interpretation of Rule 24 is not suppduydts text, which states that
“[elmployees who are absent from work for ten [ ] days without notifghe corpaationshall be considereals
having resigned from the service,” Said Dep., Ex. 3 (CBA) at 30 (empuésl), and contrary to the plaintiff's
position, does not purport to apply only when an employee voluntarily resigns.
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the court noted that the plaintiff had refused a desk audit, while the employee to whom she
compared herself as the basis for her discrimination claim received atgnoimly after
completing a desk audtitDudley, 924 F. Supp. 2d at 154&here an employee challenged the
employer’s invocation ain attendance polidy justify suspending the employee, the court
notedthat theemployee “conceded that [[he showed up late ten times and violated [the
employer]’s policy”). Herg as explaine@bove the plaintiff has raised a genuine factual dispute

regarding whether her conduct violatbé terms of Rule 24. Second, in both Barbour and

Dudley,thecourts determined that the plaintiffs had failed to provide suffi@eitence of the
employer'sdiscriminatory intent SeeBarbour, 181 F.3d at 1344, 13@@jecting the plaintiff's
claim that her nonpromotion based on her failure to comply with a desk audit rulacredly
discriminatory becausehe “sole affirmative evidence of [her employer’s racial] bias [wa]s [an]
applesandoranges comparison she dr[e]w between herself anchite employeayhose
“promotion[concededlyffollowed a desk audiy; Dudley, 924 F. Supp. 2d at 159-@8jecting

the plaintiff’'s claim that his suspension based onaompliance with his employer’s attendance
policy was racially discriminatory, because he failed to demonstrate ¢hdétbndant had
“enforced its policy in a discriminatory manner”tbat his employer was “so racist and hostile
towards [him] that angxplanation [it] provide[d] for [his] suspension would be ‘unworthy of
credence’). By contrast, the plaintiff in this ca$eas profferedt least somevidence of
discriminatory intent in the form of Ryanédlegedremark,seesupraPart 111.B.1,as well as
evidence calling into question the defendant’s proffered reasons falldggddiscrimination.

Therefore Barbour and Dudley do not support the defendant’s position that its application of

Rule 24 to the plaintiff cannot be questioned.
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2 The Plaintiff’'s Failure to Respond to the Defendant’s Rule 24
Correspondence

Finally, although it isundisputed that the plaintiff did not respond to the defendRiis
24 correspondencsee, e.g.Pl.’s Opp’n at 32 (acknowledging that “both letters [were] returned
undelivered [to the d]efendantithe plaintiff appears to assert tlcattain circumstances
surrounding the Rule 24 correspondedemonstraté¢hat this proffered reason is pretekirst,
the plaintiff argues thdahe defendarttintentionallysent her notice and termination letters via
FedEx to her old addresshgcause it wagart of[its] schem§ to insure that she d[id] not find
out [about her terminationn]timd] to challenge her manager®!.’s Opp’nat 3 when it
“knew, ha[d] reason to know, or should have known . . . her [correct] address, 1.
Furthermore, she argues that pretext is demonstrated by the fact that thiamtefeen[t] mail
for a second time to the same address, when the first mail had come back undeawer#uk”
“[d]efendant and its managers and supervisors and Human Resources office, who had her
telephone number in their ‘system’ — the same number [ ] Ryan called her on[Jlfh Apr
2011 ..., did not use the phone and call [the plaintitf)."at 32.

The Court concludes that the vast majority of the plain@¥slence fails talemonstrate
that Ryan or anyone else involved in her termination knew or should have keoworrect
address.Although the plaintiff testified that “Ryan had [her] address on the letter the [life]
insurance company that was sent to [her] home,” Said Dep. 114:24-25, the plaintiffduamofail
produce any evidence to demonstrate that Ryan recgisddetter® Furthermore, although

the plaintiff testified that McClinton and other employees knew her comldotsssee, e.g.

15 The plaintiff has not attached herComplaint or opposition any letters from Security Mutual lsémtto Ryan
that reflect her correct address. The only letter from Security Mutuabh# haproduceds a letter from that
companythat was senb her, which does indeed reflect her correct address, but does not indictdie tetier was
ever sent to Ryan or seen by hi®eeCompl., Ex. D (Letter from Pat Bush, Advanced Life Claims Examiner,
Security Mutual Life, to Cheryl R. Said (May 26, 2011)).
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Pl.’s Opp’n at 22 (asserting that she “g[a]ve [her] address to [ ] McClinton’henezafter

“receive[d] a condolence card from McClinton at her new address”); Said Dep. 116:13
(“Everybody knew where | lived.”), she does not claim that any of these pefmimed Ryan

or anyone else who was involved in her termination of the new addeesgenerallpl.’s

Opp’n; Said Dep. Nor does she claim that Baylor, Brewer, or Bateman, the individhaals

were copied on the defendant’s Rule 24 correspondseebgf.’s Facts %8, 52, had

knowledge of her new address. Indeed, she admits that “she did not inform [her] Union” of her
newaddress. Said Dep. 101:18-20.

Moreover, as the defendant notes, the plaintiff has not shown that there is reason to
believe that her address was ever updated in the defendant’s regeeflef.’'s Mem. at 8
(“[N]either Amtrak nor the [ ] Union had any [ ] address [other than her old addres &or fi
her[.]”). She has not provided sufficient evidence to dispute Ryan’s deposition testirabny
the plaintiff's address on recowthenthe Rule 24 correspondensassent wader District of
ColumbiaaddressseeDef.’s Facts 47 (asserting that in preparing the Rulefcation
letter, “Ryan. . . us[ed] the address on file in Amtrak]sdatabase . . . [and] also contacted
Amtrak’s Human Resources Department to confirm [the p]laintiff's agtéSor the
defendant’s internakcordssupportingts assertiorthatthe plaintiff's address was never
updated in the defendant’s filesee, e.g.Said Dep., Ex. 13 (the defendanesord of the

plaintiff's February 9, 2012 phormall with an AmtrakHuman Resources representative,

18 The plaintiff has generallgrgued that during his deposition testimony, Ryan “obfuscatetb&hdutright lies

and contradicted himself many times,” Pl.’s Opp’n at 26, for exampl&jdny[ing] any kind [of] supervisory
responsibility over [the p]laintiff,id. at 27, and “cookfig] up a fantastic and totally untrue and different story from
what actually happened” in 2010 when he allegedly made a discriminatorkrentbe plaintiff,id. at 25.

However, the plaintiff has given the Courtmeason to question the accuracy of Ryan’s testimony regatiaing
absence dfiernewaddress in the defendant’s files, and in any event, as already edpthmé&ourt may not

resolve issues of credibility at the summary judgment st8geAnderson477 U.S. at 255.
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reflecting that theepresentativéadvised [the plaintiff that her] address in [the defendant’s]
system ha[d] not been change]d}” Additionally,the plaintiff'stestimony that she informed
various employees of her new address does not establish that any of those enypldgesl her
address in the defendant’s recor@ee e.g, Pl.’s Opp’n at 22 (assang that she “g[a]ve [her]
address to [ McClinton” and thereafter “receive[d] a condolence card from [ ] McClinton at her
new address”); Said Def07:25-108:19 (asserting that she notified an employee named
Cassandra at the “crew basd#’her new addreys And, evidence in the record regarding her
attempts to update her addresth the defendant ésnot establish that those attempts were
ultimately successfukeeSaid Depl13:17-25asserting thashe faxed her new addrdssthe
defendant’s Wilmington, Delaware office “about a week after . . . [she] movedhdghe was
uncertain as to whethshe received a fax receipt confirmadipseealsoid. 115:12-15
(testifying that she could not remember whether she received or returnadgeahaddress
form sent to her by Amtrak in April 2013articularlyin light of the defendant’s assertitmatit
“has no record of a fax from [the p]laintiff in or around February 20td¢4rding a change of
addresg Def.’s Facts 26, and thait “has no record of [the p]laintiff returning the charmje-
address form ...sent to her in April 2011,” id.  27.

However, the Court cannot entirely dismiss the plaintiff's argument that pretex
some extent demonstratedthy circumstancesurrounding the defendant’s Rule 24
correspondencef-irst, the plaintiffhas provided somaelbeit very little evidence that Ryan

knew her correct address at the time he sent her Rule 24 correspondence, in théaéorm of

17 Although a number of the records identified by the defendant as evidendeetpéintiff's address was never
updated in the defendant’s files appear to have been printed nearly a year &ftde thé correspondence was sent,
see, e.g, Said Dep., Ex. 13 (record of the plaintiff's February 9, 2012 phone chlawitmtrak Human Resources
representativerinted bythe defendant on July 31, 2Q1&e plaintiff has not submitted any evidence to suggest
thatheraddress was ever updated in the defendant’s files at any point pherdate that these records were
generated. Therefore, the Court finds that these records support the d&Sgraiatidn that the plaintiff’'s address
was never updated in the defendant’s files.
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testimony thatRyan knew about [her] new address because [during their] call[] . . . [in thte] firs
part of May[2011],” Said Dep. 124:23-24, “[she] told him [she] had moved,” id. 125:7-8.
Second, it is undisputed thegpproximately six months later, when the Rule 24 notification letter
was returned as undeliverabdiRyan. . . did not use the phone and call [the plaintiffpl’’s

Opp’n at 32. Although the defendant argues tRatah did not attempt to contact [the p]laintiff
by telephone[] becauseis Amtrak’s policyto send Rule 24 communications exclusively in
writing, so as to have a clear record of the same,” Def.’s Fa&gdjting Rya Dep. 53:20—

56:4), andhat“[i]t is not the Court’s role to assess whether Amtrak’s procedures were gptima
but [only] whether its actions were motivated by discriminati@ef.’'s Mem.at 7 (citing

Dudley, 924 F. Supp. 2d at 169he plaintiff's att@k on the employer’s explanation must
always be assessed in light of tb&at circumstances of the cas@Ka, 156 F.3d at 1291. And it

is undisputed that in or around May 2011, just six months before he sent the Rule 24 notification
letter, Ryan “calledthe p]laintiff on her phone (the number of which did not change when she
moved)” and spoke to her regarding her life insurance cl@etf.’s Facts 129. Therefore,
although the record demonstrates that Ryan did make some efforéstigatethe plairiff's

correct address after tiule 24 notificatiorietter was returned as undeliverable, ised 50
(asserting that Ryan “contacted [ ] Batentamletermine whether the [Union] had a different
address for [the p]laintiff’), it is clear that Ryan knefvanother way to contact the plaintiff, but
failed touse it. The Court concludes that a reasonable jury could be “quite suspicious” of this
omission in light of thether evidence proffered by the plaintiff, includithg plaintiff's

testimony that Ryaknew she had moved, as well as other evidence undermining stimee of
defendant’s proffered reasons for her termination and the plaintiff's testiragayding Ryan’s

allegedlyracially discriminatory remarkSeeMorris, 825 F.3d at 672 (concluding treplaintiff
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cast doubt on the defendant’s explanation for her suspension in part because her supervisor
provided “unpersuasive explanations for [Harlure” to reply to a memorandum accusing the
plaintiff of unprofessional conduct).

In sum, the plaintifhasidentifiedfactsin the recordufficientto cast doubt on two of the
defendant’s proffered reasons far termination-that the plaintiff failed to communicate with
the defendanduring her extended leave of abseand failedto notify the defendant of the
reason for her extended leave of absegmeDef.’s Mem. at 6—and to make a reasonable jury
“quite suspicious” of the defendant’s application of Rule 24 to the plaintiff and thenstances
surrounding the defendant’s Rule 24 correspondesged]orris, 825 F.3d at 671The Court
acknowledges that the plaintiff has not cast doubt on all of the defendant’s profeeyedser
her terminationspecifically,that the plaintiffdid not commuicate her expected retuto-work
dateto the defendant and did not respond to the defendant’s Rule 24 corresppaddtic in
the absence of any other evidence of discrimination, this might mean that thié plaiidence

attacking the legitimacy of the prefied reasonsaould fall short._$8e, e.g.Barbour, 181 F.3d at

1347-48 (concluding that evidence that “calls into doubt only part of the [defendant]’s mroffere
explanation” was not sufficient to demonstrate preitekght of the plaintiff's “inability to

adduce anyther evidencg. Howevergiventhe plaintiff's testimony that Ryan made a racially
discriminatory statement to her of the type that this Circuit has waisgttt courts not to
ignore,seeMorris, 825 F.3d at 670, the Court concludes #ibdf this evidence, taken together,

is sufficient to allow the plaintiff to survive summary judgmeseteid. at 672 (concluding that

the plaintiff's evidenceindermining the defendant’s proffered explanat@rthe plaintiff's
suspension combined with evidence of her supervisor’s “disparaging comments ab®ut whit

employeesincluding one statement about [the plaiftifEtould lead a reasonable “jury [to] find
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that the plaintiff'sinsubordination charge was pretext for racial discriminatis€g als@\ka,
156 F.3d at 1290 (“The court must consider all the evidence in its full context in deciding
whether the plaintiff has met its burden of showing that a reasonable jury couldgdeotinat
[s]he had suffered discriminatipfi). Therefore, the Courtilvdeny summary judgment to the
defendant as to the plaintiff's section 1981 clafm.
C.  The Plaintiff's DCHRA Claims®®

1. Statute of Limitations

The defendant argues that “[a]lthough the DCOHR accepted [the p]laintifiarfg{of
discrimination] it should have been dismissed as time-barred because the only thing [the
p]laintiff submitted to the DCOHR within the otyear statute of limitations was andke
Questionnaire,” and the “content of the Intake Questionnaire . . . does not satisfy #ma&upr
Court’s test for when filing a document short ¢tHnarge olls the statute of limitations.Def.’s

Mem. at 14 n.Jciting Fed. Express Corp. v. Holowecki, 552 U.S. 389, 400—03 (2008)).

However, his argument is misplaced.

In order for DCHRA claims to be timely, a plaintiff need ofilg a “complaint” with the

8 The plaintiff also asserts that she “can establish proof of disparate trefitbecause she is the only black
employee at Amtrak[] who [ ] Ryan has addressed the way he has.” ph’s & 30. Although a plaintiff may
“support an inference that the employer’s stated reasons were pretextytiafritie real reasons were prohibited
discrimination . . ., [by citing] the employer’s better treatment oflangisituated employees outside the plaintiff's
protected group,Walker v. Johnsar798 F.3d 10851092 (D.C. Cir. 2015), here, the “[p]laintiff fails to specifically
identify even one .. [Jother employee to whom [she] was similarly situated,” anditfiwut even the identification
of an alleged comparator, the Court cannot determine that [thetifflaiemployment situation [was] nearly
identical to any other employee’sShith v. Jacksarb39 F. Supp. 2d 116, 137 (D.D.C. 2008) (rejecting as
insufficient the plaintiff's argument that “he was the only employee[bigssupervisor] mistreated, atttht he

ha[d] therefore showper sethat he was treated differently than other similarly situated employeéstidn and
internal quotation marks omitted)). And, as the defendant notegpitaritiff concede[d] [in her deposition] that
she is not aare of any . . . Caucasian employees who were treated more favorably by #ratrake was.” Def.'s
Mem. at 13 (emphasis removed)herefore, the plaintiff's argument fails.

¥ The plaintiff's Complaint also references the Americans with Disabilkigt“ADA”") in the context of her
wrongful discharge claingeeCompl. § 66 (“[The p]laintiff believes she was wrongfully discjeat in violation of
public policy under the ADA, Fifth Amendment, and D[.]C[.] HumRights.”), but the plaintiff conceded inrhe
opposition that she “did not make [a]n ADA claim,” Pl.’'s Opp’n at 43. Cagusetly, the Court need not consider
an ADA claim.
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DCOHR *“within [one] year of the occurrence of the unlawful discriminatoagtce, or the
discovery thezof.” D.C. Code § 2-1403.04(a). And, a DCOHR intake questionnaire constitutes
a “complaint’within the meaning of thBCHRA. SeeFile a Discrimination Complaint,

DCOHR, https://ohr.dc.gov/service/fildiscriminationcomplaint(last visitedJune 27, 2018)
(instructing that “[t]o file a complaint with the [DCOHRY],” a person must “simpiynpltete a

intake questionnaire and submit it to [the DCOHR$8e alsd eftwich v. Gallaudet Univ., 878

F. Supp. 2d 81, 93 (D.D.C. 2012) (concluding that the “[p]laintiff [Héell a complaint with
the DCOHRY],” and citing an exhibit purporting to be a DCOHRY{g@loyment Intake
Questionnaire”f° And courts only require a plaintiff to have filed a “charge” or its equivalent
within the statutory periodvhenthe relevant statute explicitlgvokes that term. €, e.qg.
Holowecki, 552 U.S. at 39&alyzingwhether an EEOC intake questionnaoastituteda
charge alleging unlawful discriminatibunder the Age Discrimination in Employment Act,
which is a “ghrase. . . used in the statute” (quoting 29 U.S.C. § 62¢{dM)). Therefore, the
Court concludeghat the plaintiff's DCOHR claims are timely.

2. The Plaintiff’'s Raceand Gender Discrimination Claims

The defendant further argues that the Court should grant it summary judgment as to the
plaintiff's race and discrimation claims under the DCHRA for the same reasioasserted
regardinghe plaintiff's§ 1981 claim.SeeDef.’s Mem. at 15 (“[The p]laintiff's race and gender
claims under the DCHRA fail . . . [because] Amtrak has articulated a legitimsiteebs ream

for terminating [the p]laintiff's employment and she can offer no evidencentomigrate that

20The Court may take judicial notice of information on official public websifegovernment agencieSee

Pharm. Research Eifrs. of Am. v. U.S. Dep't of Health & Human Seryd43 F. Supp. 3d 28, 33 (D.D.C. 2014)
(“[Clourts in this jurisdiction have frequently taken judiciatine of information posted on official public websites
of government agencies.9ee alsd-ed. R. Eid. 201(d) (providing that “a court may take judicial notice at any
stage of the proceeding”).
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Amtrak’s reason was pretext for race discriminationThedefendant is correct that the

absence of direct evidence of discrimination,sameMcDonnell Douglas burdeshifting

framework appliesn evaluatingdiscrimination claimainder the DCHRA See, e.g.Mitchell v.

Nat'l R.R. Passenger Corp., 407 F. Supp. 2d 213, 226 (D.D.C. 2005) (“Discrimination claims

brought under ... 81981[]. .. and IMHRA are governed by thdcDonnell Douglak

burden shifting framework[.]”). However, contrary to the defendant’s posliEcguse the
Court has concludetthat the plaintiffsatisfied her burden under that framework as to her § 1981
race discriminatiorlaim, it must also conclude that she has satisfied her baslemher race
discrimination claim under the DCHR/ASeeid. at 247 (concluding that “because the plaintiff
ha[d] presented enough evidence to create a genuine issue of material factpgithtceser
claim[] of race . . . discrimination . . . [under § 1981], she also has presented enough evidence to
withstand summg judgment with respect to her claim[] of race . . . discrimination . . . under the
DCHRA").

The Court also concludes that the same evidence relied upon by the ptamditiblish
her race discrimination claims also suppogtgen though less convingly, her gender
discrimination claimunder the DCHRA. As to Ryan’s alleged remark, “you all look alisajt
Dep. 87:23-24, which the plaintiff assentas “directed toward[] [her and] black [ ] womeng”
93:7-8 (emphasis added), given the “difficulties inherent in parsing out [employment
discrimination] claims brought by individuals, [such as] African American amgrwho fall

under more than one protected clagégsby-Grant v. City of Hagerstown, 630 F.3d 326, 336

(4th Cir. 2010), the Court “cannot conclude at this stage thaio reasonable juror could accept
[the plaintiff]'s interpretatioi of the remarkUzoukwu, 130 F. Supp. 3at 414. Furthermore,

the Court findghat thisallegedcomment, combined witthe plaintiff's evidencecasting doubt
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on some of the defendant’s proffered reasons for her termination, could lead abiegson#o
conclude that thdefendant'groffered reasons were pegt for gender discrimination.
Therefore, the Court concludes that it mustydeummary judgmerio the defendant on both the
race and gender discrimination claiasserted by the plaintitihder the DCHRA.

3. The Plaintiff’'s Disability Discrimination Claim

Thedefendant argues that the plaintiff's disability discrimination claim under the
DCHRA must fail because thgaintiff cannot establish a prima facie case of disability
discrimination seeDef.’s Mem. at 1517, and “cannot establish pretext for the samseaea that
she is unable to do so with respect to her race and gender discrimination clhimus]7. Like
the plaintiff's race and gender discrimination claims, her disability discatmim claimmust be

analyzedunder the McDonnell Douglas burden-shifting framewdskeGiles v. Transit Emps.

Fed. Credit Union, 794 F.3d 1, 5 (D.C. Cir. 2015) (alteration in origi{f{ay]here the plaintiff

lacks direct evidence of discrimination, . . . DCHRA[ ] [disabilitycdisination] . . . claims are

[ ] evaluaed under the familiar [McDonnell Douglas] framework][.]”). Pursuanh&b

framework becaus¢he defendant has proffered legitimate nondiscriminatory reasons for the
plaintiff's termination, the Coumnust considerwhether the plaintifproducedsufficient
evidence for a reasonable jury to find that the [defen@aadlerted nondiscriminatory reason
was notthe actual reasdlfior the plaintiff's terminationpnd that the [defendantjtentionally
discriminated against the plaintiff on . [the]basis[of her disability],”seeid. at 6 Quoting

Adeyemi v. District of Columbigs25 F.3d 1222, 1226 (D.C. Cir. 2008)hich, as already

explained,ncludes evidenctshowing either ‘that a discriminatory reason more likely motivated

the employer or . . . that the employer’s proffered explanation is unworthydeinoe,”
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Oviedo, 299 F. Supp. 3t 60(quotingTex. Dep’t of Cmty. Affairs450 U.Sat 256). For the

reasons explained below, the Court concludes that the plaintiff has failed fip lsatisurderr!

The defendant argues that the plaintiff has faileelstablish a prima facie case of
disability discriminatiorfor two reasons. First, althoughe defendant does not dispute the
plaintiff's allegations that she “had a disability [because] she suffeved[h]ypertension,
[[ilnsomnia, and [d]epression among other ills,” Pl.’s Opgt'd0, it argues that thfp]laintiff
can offer no proof that Amtrak or [ ] Baylor . . . knethdtthe p]laintiff was disabled or
perceived her as being disabled,” Def.’s Mem. at $6cond, it argues that the plaintiff cannot
“establish that she was able to perform the essential functions of her positiar without
reasonable accommodatibnid. at 16-17. However, as the defendant acknowledges elsewhere
in its brief seeid. at 5, “once the employer asserts a legitimate, non[]discriminatory réason [
its challenged action], the question whetherdimployee actuly made out grima facie case is
no longer relevant and thus disappear[s] and drops out of the pichiles"794 F.3d at 6
(quotingBrady, 520 F.3d at 493). Therefore, the Court need not determine whether the plaintiff
has established a prima facese of disability discrimination.

Nonetheless, the Court finds it appropriate to consider the defendant’s arguaént
lackedknowledge of the plaintiff's alleged disability. Whether an employer knew aout
employee’s disability is &hreshold questidgh” with respect to the issue of disability
discriminationvel non, Conn, 149 F. Supp. 3d at 143'an employer cannot fire an employee

because o4 disability unless it knows of the disabilityd at 149 (emphasis added) (quoting

21To evaluate the plaintiff's DCHRA disabilifiscriminationclaim, the Court considered deoiss interpreting the
ADA, which are “persuasive” in the DCHRAoatext,Giles 794 F.3d at 5 (quotinGrant v. May Dep'’t Stores Co.
786 A.2d 580, 5834 (D.C. 2001)), as well as decisions interpreting the Rehabilitatibrasstatutehe District of
Columbia Court of Appeals hascognizeds “analogous” to the DCHRAJaiyeola v. District of Columbjat0 A.3d
356, 368 (D.C. 2012).
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Hedberg v. Ind. Bell Tel. Co., 47 F.3d 928, 932 (7th Cir. 1998 als€Crandall v. Paralyzed

Veterans of Am.146 F.3d 894, 898 (D.C. Cir. 1998) &rRehabilitation Act case, concluding

that “[i]f [a plaintiff’'s] behavior isnot so obviously [a] manifestation[ ] of an underlying
disability that it would be reasonable to infer that an employer actually kit disability
and the employer has no other notice of the disability, there can be no actionabiardhson”
(third and fourth alterains in original)(internal citation and quotation marks omittedjunt v.

District of Columbia 66 A.3d 987, 991 (D.C. 2013) (recognizing that “an employer’s duty . . .

under the DCHRA] [is] to make reasonable accommodation to the kpbysical or mental
limitations of [a disabled] . . . employee” (second omission and third alteratmrginal)
(emphasis added) (internal quotation marks omitted)). “To establish the engpkyowledge
of [an employee’stlisability, ‘notice . . . need not be pregibet it must put the employer

sufficiently on notice of the existence and nature of the disability.” Greemv.UXiv., 647 F.

Supp. 2d 21, 33 (D.D.C. 2009) (Walton, J.) (quoting Evans v. Ddem’l| Goodwill Indus, 133

F. Supp. 2d 24, 28 (D.D.C. 2000

Here, theplaintiff argueghat the defendant “knew [ ] and had reason to know” that “[i]t
was [the p]laintiff's disability that took her out of work for abauwgear . . . because she was
collecting sickness benefit[s] from the [Board] and the [Board] gave [the defgnd&né of
that as [it] was required to do under the [&wP1.’s Opp’n at 41 She further argues that
“Brewer[] knew that [she] was . . . ill] antidt she was on sickness benefid: However,
even assuming th#te defendarknew that the plaintiff had not reported to work because she
was‘ill” andcollecting “sickness benefit[sfrom the Board, such knowledge is not sufficient to
demonstrate thahe defendanwas “on notice of the existence and nature of [her] disability.”

Green 647 F. Supp. 2d at 33 (quoting Evans, 133 F. Supp. 2d.aif®8)plaintiff testifiedn
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her deposition that although she informed McClinton, Brewer, and Ryan that she weglit a
not feel well she did not inform the defendamtany of its employeesf her diagnosis or any
details regarding her illnessge Said Dep. 145:3-10 (“Q: Did you speak to anyone at Amtrak
about your disability? A: Not as far as the actual[] diagnosis, no, . . . but they lkatehwias
sick, that | had a[n] illness.”see alsad. 150:19-25 (“Q: . . . Did you discuss your medical
symptoms with [ ] McGhton? A: No. I jus{ ] t[old] her . . that | wasn’t feeling well. My body
[wa]s deteriorating. | [wa]s just mentaliping through so mucl). Moreover, the plaintiff
does not argue or allegiee existence adiny facts to support the positidrather“behavior

[wa]s so obviously [a] manifestation[ | of an underlying disability that it wouldebeanable to

infer that an employer actually knewtbe disability’ Crandall 146 F.3d at 89&s general

illness does not necessarily imply the plaintiff's alleged disabilitie$hdypertension,
[(flnsomnia, and [d]epression,” Pl.’s Opp’n at 40.

Furthermoreeven if the defendarknew that the plaintiff was receiving sickness
benefits that knowledge would only necessarily put the defendant on notice that the plaintiff had
demonstrated to the Board that she suffered fiogone of a number of conditionsge45
U.S.C. 8 351(k) (2012providing that “sickness benefits” are available to railroad employees
who are unable to work due tarfy physical, mental, psychological, or nervous injury, illness,
sickness, or disease, . . . [or] pregnancy, miscarriage, or the birth of a chiffigéessradded)
which do not necessarily qualify as a “disability” within the meaning of {GeIRA, seeD.C.
Code 8§ 2401.02(5A) (defining “disability” as “a physical or mental impairment that
substantially limits one or more of the major life activitiesmfradividual having a record of
such an impairment or being regarded as having such an impairment”). Additialthtygh

the plaintiffasserts thathe submitted documenislicatingher diagnosis to the Boarshe has
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not asserted that she provided these documents to the defendant, nor established tat the Bo
did so or was required to do s8eePl.’s Opp’n at 33 (only broadly claiming that the Board

must “give a railroad employer notice whenever an application for [bghisfihade”); see also

45 U.S.C. § 355(b) (only requiring that the Board “provide notice of [ ] claim[s for b&jnefi
the claimant’s [ ] employer’¥> Therefore, for all of these reasons, the plaintiff has failed to
establish that the defendant was on ndtiee¢ she suffereftom a disabilityunder the DCHRA.
Thedefendantlso argues that the plaintiffannot establish pretext. [because s]he
simply has no evidence of discriminatory animus other than her own rank conjeghicg] is
patently insufficient to medterburden.” Def.’s Mem. at 17The Court agrees that tp&intiff
has not proffered sufficient evidenceestablish thathe defendant’s proffered reasonstier
terminationarepretext fordisability discrimination As already discussed at lengthhaugh the
plaintiff has provided evidence that some of the defendant’s proffered reaspnstexg unlike
in the context of her race and gendescrimination clairs, she has ngirofferedany
discriminatory statements other evidence that could giviseto an inference afiscrimination
on the basis of her purportddsability. SeeGiles, 794 F.3d at gexplaining that “the plaintiff
[must] produce]] sufficient evidence for a reasonable jury to find that the genjgd@sserted
nondiscriminatory reason was not the actual reasaithat the employer intentionally
discriminated against the plaintiff orpeohibited basis” (emphasis added) (quotaeyemi
525 F.3d at 1226)). And|though this Circuit has rejected a requirement that “employment

discrimination plaintiffs [ ] be routinely required to submit evidence over and abovémglibe

22|ndeed, as the defendant notemeDef.’s Reply at 1314, the regulations implementing tRailroad
Unemployment Insuranckct prohibit the Board from providing access to a claimant’s medical reexakpt
pursuant to “special procedures” that the plaintiff has not alleged wererdd heresee20 C.F.R. 800.5(e)
(2018).
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employer’sstated explanation in order to avoid summary judgmérttds simultaneously
recognized thdta plaintiff who creates a genuine issue of material fact as to whether the
employer has given the real reason for its employment decisiofnai]lalwaysbe demed to
have presented enough evidence to survive summary judgnfea,”156 F.3d at 1290
(emphasis removep3ee alsd@siles 794 F.3d at 9 (“[THere are ‘instances where, although the
plaintiff has . . . set forth sufficient evidence to reject the defendant’sratjga, no rational
factfinder could conclude that the action was discriminatory.” (qudtieeves530 U.S. at
148)). The Court comades that is the result here.

In sum, although the plaintiff has providsdifficient evidencéor a reasonable jury to
find thatsomeof the defendant’s proffered reasons for her termination “w[ere] not the actual
reason([s]” for her terminatio®ydeyemj 525 F.3d at 1226, the plaintiff has not provided
sufficientevidenceto demonstrate that the defendant had notice of her alleged disabilities or
“intentionally discriminated against her on” the basis of her disahdityTherefore, the Court
will grant summary judgment to the defendant on the plaintiff's disability discrimmakzom
under the DCHRA.

D. The Plaintiff’'s Due Process Claims

In responseo the plaintiff's claimthat the defendariviolated herdue process rights
under thdFifth Amendment tdhe United StatesTonstitution” when it “took awaydr property
interest in her job,” Compl. | 64, tdefendant argues that tt{p]laintiff cannot demonstrate
either a procedural or substantive Due Process violation,” be¢aieseglig theplaintiff has not
“identiflied] the source of [her alleged] property intereBlef.’s Mem. at 22 As the defendant
notes seeDef.’s Reply at 23, the plaintiff's only response to this argunethiatshe ‘ma[d]e[]

a legitimate due process argument[] andprasided probative evidence [ ] tHdt [the
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d]efendant intentionally planned and orchestrated her termination in a manneaghat w
deliberately intended to ensure that she had no opportunity to defend herself, or to gotttieough
CBA process with her [U]nion.” Pl.’s Opp’n at 43.

The Due Processl@use of the Fifth Amendment provides that “no person shall be
deprived of life, liberty, or property, without due process of law.” U.S. Const. amend. V.
assessing the plaintiff's due process claim, therQOwotes as an initial matter titae plaintiff
does not specify whether siseasserting procedural osubstantive due proceslaim, or both.
However, @enassuming that she assertindpoth types otlue processlaims, theCourt agrees
with the defendant that bothck merit

To establish a Fifth Amendment procedural due process claim “based on termination
from employment, . . . a plaintiff must demonstrate [bjte has a ‘property interest in

continued employment.”_Dave .C. Metro. Police Dep;t905 F. Supp. 2d 1, 8 (D.D.C. 2012)

(quoting_Orange v. District of Columbia, 59 F.3d 1267, 1274 (D.C. Cir. 1995)). “RAjad,

determine whether [one] ha[s] a property interest in continued employment, [tHer@istirask
if [s]he ha[s] a legitimate expectation, based on rules (statutes ortiegsilar understandings

(contracts, expressed or implied), that [s]he would continue in [her] job.” Int’l Unioited)

Gov't Sec. Officers of Am. v. Clark, 706 F. Supp. 2d 59, 66 (D.D.C. 2010) (second, third, and

seventhalteratiors in original) (quoting Hall v. Ford, 856 F.2d 255, 265 (D.C. Cir. 1988p

alsoCleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, §B335) (“Property interests

[cognizable for a procedural due process clamnshot created by the Constitutionfthey are
created and their dimensions are defined by existing rules or understandingsnifabist an
independent source such as state law . . citationomitted)). Although “[p]rivate employment

contracts,” such as collective bargaining agreements, “may create a prof@dsgtientied to
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due process protection,” Int’l Union, 706 F. Supp. 2d at 65, the plaintiff has tail@entify any

provision in the CB. or any other “law[s], rules[,br understandings that supporefj[claims to
continued employmentDave 905 F. Supp. 2d at 10. Therefosbe hasfailed to prove
that. . . [s]he had any legitimate expectation of continued employmamd¢onsequently, her

procedural due process clafails. 1d. at 8 see alstMuwekma Ohlone Tribe v. Salazar, 813 F.

Supp. 2d 170, 196 (D.D.C. 2011) (Walton, J.) (granting summary judgment to the defendant on
the plaintiff’'s procedurabdue process claim because phaintiff failed to meet itsburden of
proving the existence of a constitutionally protected property interest”).

To assert a substantive due process violation, a plaintiff must demonstrate tvass
arbitrarily deprived of a fundamental righberty, or property interest that is based in the United

States ConstitutionSeeRegents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 229 (1985)

(“While property interests are protected by procedural due process even theuwgferest is
derived from state law rather than the Constitution, substantive due procesamegiresated
only by the Constitution.(internal citation omitted) For several reasons, this claim also fails.
First, “there is substantial doubt as to whether sim@erest in publicraployment is protected

by substantive due process.” Winder v. Erste, 511 F. Supp. 2d 160, 183 (D.D.C. 2007)

(collecting cases armbncluding in dictdhat “employment interests are not patésl by

substantive due processaff'd in part,rev’d and remandeth part on other grounds, 566 F.3d

209 (D.C.Cir. 2009);see als®Am. Fed’'n of Gov't Emps., Local 2741 v. District of Columbia,

689 F. Supp. 2d 30, 36 (D.D.C. 2009) (“[I]n substantive due process cases|,] . . . courts have
consistently held that ‘there is no fundamental right to government employn{enti8sion in

original) (quotingMcManus v.District of Columbia 530 F. Supp. 2d 46, 71 (D.D.C. 2007)).

Even assuming for the sake of argument that such an interest is protected dytiselsdte
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process, the plaintiff has failed d@monstrate that the @gfdant’s conduct satisfies the stringent
“conscienceshocking” test necessary to support a substantive due process violation, which
requires a plaintiff to show that the government’s conduct is “so egregious [andiageous]]

that it may fairly be said to shock the contemporary conscierigtéra v. District of Columbia

235 F.3d 637, 651 (D.ir. 2001) (quoting County of Sacramento v. Lewis, 523 U.S. 833, 847

n.8 (1998)). More spedically, “a plaintiff must showgrave unfairness’ by [government]
officials,” either by showing “a substantial infringement of the law prompyguebsonal or
group animus, or ] a deliberate flouting of the law that trammels significant personal or

property rights.” Crockett v. D.C. MetroPolice Dep’t 293 F. Supp. 2d 63, 69 (D.D.C. 2003)

(quoting_Tri Cty. Indus., Inc. v. District of Columbia, 104 F.3d 455, 459 (D.C. Cir. 198iéxe,

theplaintiff's assertion that th§d] efendant intentionally planned and orchestrated her
termination in a manner that was deliberately intended to ensure that she had no opportunity
defend herself, or to go througire CBA process with her [dion,” Pl.’'s Opp’nat 43,while
troubling if true,is simply not sufficient t@atisfy“the exceedingly high standard required to

show a substantive due process violation,” Anderson v. Ramsey, Nu-3B{GK), 2006 WL

1030155, at *10 (D.D.C. Apr. 19, 2006) (rejecting the plaintiff's argument that hisvisgre
“acted from personal motives” in taking disciplinary action against him, expdgihat

“however questionable [the supervisor]'s actions may have been],] . . . the recorgdlys sim
insufficient to establish that he exercised his powers arbitrarityyat he deliberately flouted the
law”). Therefore, the Court concludes that it must grant summary judgment to the detendant

the plaintiff's due process clas?®

22 The defendant also argues that any due process claim must fail because tmiffipfiairs no basis for

application of the Fifth Amendment to Amtrak,” Def.’s Mem. at 22, drat the plaintiff's procedural due process

claim must fail because the plaintiff “eventually receive[d] notice” of henitetion,id., and “could have
(continued . . .)
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E. The Plaintiff’'s Wrongful Discharge in Violation of District of Columbia Public
Policy, Fraudulent Misrepresentation, and Negligent MisrepresentationClaims

Finally, the defendant argues that the plaintiff's claiarsvrongful discharge in
violation of District of Columbigpublic policy, fraudulent misrepresentation, and negligent
misrepresentatioare barred by the applicable statuté limitations, and therefore, the Court
should grant summary judgment to the defendant as to these ciB@®def.’'s Mem. at 2324.
The defendant is correct that these claims are subjecthreeyear statute of limitations under

District of Columbia law.SeeDrake v. McNair 993 A.2d 607, 617 (D.C. 2010The statutory

limitation period governing [a plaintiff]’s fraud and [negligentisrepresentation claims is three

years” (citing D.C. Code 8§ 12-301(7§8) (2001)) Stephenson v. Am. Dental Ass’'n, 789 A.2d

1248, 1249 (D.C. 2002) (“There is no dispute that [a wrortgfahinatior) claim, based on

public policy, is governed by the thrgear statute of limitations set forith D.C. Code § 12—
301(8) (2001)). And, this“statuteof limitationsbegins to run when a plaintiff has either actual
or inquiry notice of (1) the existence of the alleged injury, (2) its cause jrafet{3) some
evidence of wrongdoing.Drake 993 A.2d at 617Here, the plaintifftestifiedthat she learned

of her terminationthe injury for which she seeks relief in this caseFebruary’, 2012. Said

Dep. 61:2-3. In light of this testimony, and the defendant’s concession tisédttite of
limitationsdid notbegin runninguntil February 7, 201ZeeDef.’s Mem. at 23, the Court
concludes thathe plaintiff was required to initiateer wrongful discharge and fraudulent and

negligentmisrepresentatioolaimson or before February 7, 2015. However, she didilectber

(...continued)

attempted to, but did not, institua formal grievance procesg] at 2223. However, because the Court concludes
that it must grant the defendant summary judgmenhemlaintiff's due procesdaims on other grounds, the Court
need not address these arguments.
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Complaintuntil August 11, 2015,eeCompl. at 1, nearly six months after the statutory
limitations period expired.

Theplaintiff argueghat the defendant should testopped from claiming thashe]
brought her action untimely because it intentionally and actively ensured thadtdivel out
[Jtimely so as to havéhe opportunity to know what ha[d] been done to her and appropriately
defend herself.” Pl.’s Opp’n at 44. Although the doctrine of equitable estoppel maydlde use
toll a statute of limitations in situations where “the defendant takes active stepgeot phe

plaintiff from suing in time,"Gonzalez v. Internacional de Elevadores S.A., 891 A.2d 227, 241

(D.C. 2006)(citation omitted) for example, by taking “affirmative acts . . . to fraudulently
conceal either the existence of a claim or facts forming the basis of a causemf actio

Chappelle’s Estate v. Sandedg2 A.2d 157, 158 (D.C. 1982he plaintif has offered no

explanation for how the defendant’s actions prevented her from witimg the statutory
limitations period To the extenthat she intends to rely on her position, asserted with respect to
her discrimination claims, th#te defendantifitentionally sent her notice and termination letters
via FedEx to her old address besa itwas part of their scheme[] to fejure that she d[id] not
find out on time, to challenge her managers,” Pl.’s Opp3) this positioncannot support a
claim to equitably toll the statutory limitatiopgriod given that the accrual date of February 7,
2012, already takes into accotiné¢ factthat the plaintiff did not learn of her termination until
several months after the Rule @4mination letter wamailed toher.

Theplaintiff further argues that as a result of the defendant’s acsbascould not have
brought her action prior to when she did, before trying to exhaust [her] administestigdies
open to her, even at that late time that ®ound out skhwas terminated;d. at 44 howevershe

again has failed toffer any explanation for this positiors the Court explained in its prior

54



opinionin this casethe plaintiff“had the right” to file a grievance on her own behalf but “opted

not to,” Saidv. Nat'l R.R. Passenger Corp., 183 F. Supp. 3d 71, 77 (D.D.C. gftjon

omitted);see als&aid Dep. 66:14-21 (admitting that she did not pursue a formal grievance),
and the record demonstrates that after the plaintiff contacted her Union négireseand
learned shortly thereafter that the Union would not represerngdeaid Dep. 62:16—63:14, she
did not take any further steps to pursue her administrative remédiesefore the plaintiffs
needto “exhaust [her] administrative remedid=fore filing suit, Pl.’s Opp’n at 44, cannot
explain her delayn initiating this case Accordingly, becausthe plaintiffs wrongful discharge
in violation of public policy, fraudulent misrepresentation, and negligesrepresentation
claims are timéarred anghe has failed to provide any basis for equitably tollingafi@icable
statute of limitationsthe Court must grant summary judgment to the defendant as tahhese
claims
V. CONCLUSION

For the foregoing reasons, the Court conclubatthe plaintiff hasproducedsufficient
evidence for aeasonable jurto find in her favor on heaace discrimination claim undde
U.S.C. § 1981Count Il)andher race and gender discrimination claims under the DCHRA
(Count IlIl), and therefore, summary judgment in favor ofdeéendant as to those claimss
denied However, the Court concludes that the plaintiff has failed to produce sufficieahegid
to support her disability discrimination claim under the DCHRAunt 111) and her due process
claims (Count IV), and thereforeghe defendant is awardedmmary judgment as to those
claims Finally, the Court concludes that it madsogrant summary judgment to the defendant

on the plaintiff's claims of race and gender discrimination ufdér VII (Count 1), wrongful
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dischargan violation of public policy (Count IV), fraudulent misrepresentation (Count V), and
negligent misrepresentatig@ount VI)because those claims aisotime-barred.
SO ORDERED this 10th day ofJuy, 20182

REGGIEB. WALTON
United States District Judge

24 The Court will coremporaneously issue an Order consistent with this Memoranduno@pini
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