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UNITED STATES DISTRI CT COURT
FOR THE DISTRICT OF COLUMBIA

CHARLES SIMON

Plaintiff, : Civil Action No.: 15-cv-1310(RC)

V. : Re Document Ne: 2,3,4, 7,9, 11,
: 13, 17

U.S.DEPARTMENT OF JUSTICEet al.

Defendans.

MEMORANDUM OPINION

DENYING PLAINTIFF 'SMOTION FOR DISQUALIFICATION ; GRANTING DEFENDANTS MOTION
TO DIsMISS; DENYING AS M OOT PLAINTIFF ’SM OTION FOR PRELIMINARY |NJUNCTION,
NOTICE OF DEFAULT , MOTION FOR JUDGMENT ON THE PLEADINGS, M OTION TO EXPEDITE
| SSUANCE OF THE PRELIMINARY INJUNCTION, MOTION FOR RULE 11SANCTION S, AND
MOTION DEMANDING IMMEDIATE ACTION.

I. INTRODUCTION

Pro sePlaintiff Charles Simon has filedcamplaint against the United States
Department of Justicé@OJ’), United States Court of Appeabsr fthe District of Columbia
(“Court of Appealy, Federal Prison Industries, INtFPI’), andSteve $hwalb! an individual
formerly employed by FPI. Mr. Simaitempts tae-litigate the compensation award he
received pursuant to the Inmate Accident Compensation Act, 18.l188126et seq. for a back
injury he sustainedhile incarcerateth 1987. SeeCompl.at 1-6 ECF No. 1.In 1998, the
D.C. Circuit affrmedadistrict courts denial of Mr. Simon’s petition for a writ of mandamus,
holding that his “award of compensation was properly calculated umelénrate Accident

Compensation Act and its implementing regulatjotizat there was “no merit to [his] challenge

LIn his complaintMr. Simonhasmisspelled Mr. Schwalb’s name. The Courtstbe
spellingused in Mr. Schwalb’s January 1995 letter to Mr. Sim8aeCompl. Ex. B.
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to the validiy of the inmate compensation system,” and that he “ha[d] not shown tlsat he |
entitled to medical treatment after his releas®irnon v. Fed. Prison Indus., In¢59 F.3d 637
(D.C. Cir. 1998) (unpublished table decisioir).recent yeardr. Simonhascontinued tdile
similar actionsin this districtagainst FRIScwalb, and various other defendants. Those actions
have been dismissed as barred by the dostohelaim preclusiorand collateral estoppebee
Simon v. Bickell737 F. Supp. 2d 10, #45(D.D.C. 2010);Simon v. Fed. Prison Indysnc,,
No. 090692 2009 WL 261834%t *1 (D.D.C. Aug. 24, 2009) Additionally, Mr. Simon has
filed similar casesgainst FPandother agencies anstrumentalities of the United Stat@und
the country Seee.g, Simon v. Fed. Prison Indus., Intlo. 0310792JLT, 2003 WL
26128191, at *1D. Mass. Jul. 15, 20033ee also Simon v. Robinsd®6 F. App’x 54, 55 n.1
(3d Cir. 2006) (noting thair. Simon has “filed suit and lost in the Unit8tates DistricCourts
for the District of Wisconsin, the District of Massachusetts, therfeow District of New York,
the District of Columbiaand the District of New Jersey”Mr. Simonhas again filed meritless
pleadings in this Court in his ongoisgmpaign againddefendantoncerning thesame
compensation for an inmate work injury

Defendantdhiavemoved to dismiss Mr. Simon’tatest suit As an initial matter, the Court
denies Plaintiff's meritless motion for disqualificatiohhe Courtfurtherconcludeghatclaim
preclusion bes Mr. Simon’s claimsagainst FPI and itormer employedr. Schwall, while the
doctrine of collateral estoppel bdrs claims against DOJ and the Court of Appeéisthe
alternative, he Courtfinds that the time period in which M&imon couldhave litigated the
compensatiommount he receivefdr his back injuryhas far lapsedandthat his claims arethus,
time-barred. Accordingly, the Courgrants Defendants’ motion to dismiss and denies Mr.

Simon’sother pendingnotionsasmoot.



. FACTUAL BACKGROUND

Mr. Simon commenced this action in August 20digllenging the monetary awané
receivedas a result of a back injury he suffesgldile incarceratednore than two decades ago.
SeeCompl.at 1-6. In 1994, as compensatitor this inmatework injury, Mr. Simonwas
awarded $73.57 per month, an amount to be adjirstéte withincreases ithe federal
minimum wage.SeeDefs. Mot. to Dismiss & Opp’n to Pls.” Motfor Prelim. Inj (“Defs.

Mot.”) Ex. 2at 12, 13, 17, 1&ECF Nbo. 41.2 Following an administrative appeal Mr.
Schwalb, at that time FIP’s Chief Operating Officer, Mr. Simon ashedged and accepted the
award as a “full and final settlementld. at15-17.

In the present syilthough Mr. Simon’s complaint is hard to folloivappears thair.
Simononce agairtlaimsthat thesettlemenaward he received was insufficient and unf&ee
generallyCompl. Mr. Simonbases this claim on purported violationsTafe VIl of the Quvil
Rights Act of 1964, the Fair Labor Standards Act, the Federal EpggdZompensation Act,
and the ConstitutionSeeCompl.at 1-2. Defendarg havemoved to dismiss the complaint on
two grounds. FirstDefendantg@rgue that Mr. Simon’s claim isalred by the related doctrines
of claim preclusiorand collateral estoppebeeDefs.” Mot. at 3-5. Second, Defendants argue
that Mr. Simon’s claimaretime-barred. See idat 5-6. For his partMr. Simonhasfiled a
variety ofothersmotions including one requesting that the undersigned disqualify himSel
Pl.’s Mot for Disqualification, ECF No. 17

BecauseMr. Simonhas failed to raise any issue requiring disqualification or maduict

disqualification advisablehe Courtdenieshatmotion. In additionbecause the Court agsee

2 Because the DOJ has not provided page numbeits exhibits, the Court cites to the
page numbering provided BCF.



that Plaintiff's claims are barred by the related doctrines of clagtiysion and collateral
estoppeland are also timbarred the Court will dismiss Mr. Simon’s complaimnt its entirety

Consequentlythe Court delesas moot Mr. Simon’sarious other motions

[ll. MOTION FOR DISQUALIF ICATION

As best the Court can disceMy. Simon’s basigor requestinglisqualificationappears
to be hisdissatisfaction with this Cougtenial of his motion for a pretrial settlement
conferenceseeDec. 15, 2015 Order, ECF No. 16, and his claims that there has bekr “un
delay . . attend[ing] these proceeding[s]’ and that the Court has exhibited-Seted [blias”
and “favoritism” tavard the Defendant®l.’s Mot for Disqualificationat -2 Thesearguments
are frivolous. First, “judicial rulings like the Court’s denial of Mr. Simon’s motion for a pretrial
settlement conference “alone almost never constitute a validfoasibias or partiality
motion.” Liteky v UnitedStates 510 U.S. 540, 5561994) fioting that judicial rulingsc¢an only
in the rarest circumstances evidence the degree of favoritism or antagequsrad). Second,
beyond his dissatisfaction with the pace of litigatigin, Simon fails to articulate any intelligible
basis for his belief that this Court has shown bias or favoritiBnatfive months havelapsed
since Mr. Simon filed his complaint does not demonstrate that thersigned “has a personal
bias or prejudice either against [Mr. Simon] or in favor of any a#vparty’requiringrecusal.
28 U.S.C. § 144. In addition, to succeed on a motion for disqualificatiparty is required to
file “a timely and sufficient affidavitthat “state[s] the facts and the reasons for the bislgtf
bias or prejudice exists Id. Here,Mr. Simon has not filed an affidavaiccompanyindnis
motion See Potter v. Toei Animation In839 F. Supp. 2d 49, 57 (D.D.C. 2012) (dismissing a
pro selitigant’s motion for disqualification because the litigantefd to file an affidavit).

Accordingly, Mr. Simon’s motion for disqualification is denied



IV. MOTION TO DISMISS
A. Standard of Review

The Federal Rules of Civil Procedure require that a complamtam “a short and plain
statement of the claim” in order to give the defendant fair nofiteecclaim and the grounds
upon which it rests. Fed. R. Civ. P. 8(a)@)¢ordErickson v. Pardus551 U.S. 89, 93 (2007)
(per curiam). A motion to dismiss der Rule 12(b)(6) does not test a plaintiff's ultimate
likelihood of success on the merits; rather, it tests whetherraifflaas properly stated a claim.
SeeScheuer v. Rhode416 U.S. 232, 236 (1974brogated on other grounds by Harlow v.
Fitzgerald 457 U.S. 80(1982) Brewer v. District of Columbia891 F. Supp. 2d 126, 130
(D.D.C. 2012). A court considering such a motion presumes that tfy@aiat’s factual
allegations are true and construes them liberally in the pfarfaivor. See, e.gUnited States
v. Philip Morris, Inc, 116 F. Supp. 2d 131, 135 (D.DZ000). It is not necessary for the
plaintiff to plead all elements of his prima facie case in the contpl&@eSwierkiewicz v.
Sorema N.A.534 U.S. 506, 514 (2002);Bryant v. Pepcp730 F. Supp. 2d 25, 289 (D.D.C.
2010).

Nevertheless, “[t]o surve a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is péaanilik face.”” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomby550 U.S. 544, 570
(2007)). This means that a plaintiff's factual allegations ‘tyesenough to raise a right to relief
above the speculative level on the assumption that all the allegatithesaomplaint are true
(even if doubtful in fact).”Twombly 550 U.S. ab55-56 (citations and footnote omitted).
“Threadbare recitals of the elements of a cause of action, supported by neusay

statements,” are therefore insufficient to withstand a motiorstoisk. Igbal, 556 U.S. at 67.8



A court need not accept a plaintiff's legal conclusions as $eeggl., nor must a court presume
the veracity of the legal conclusions that are couched as factual allsgsg@wombly 550
U.S. at 555.

A pro secomplaint is held to “less stringent standards tftamal pleadings drafted by
lawyers.” Erickson,551 U.S. at 94internal quotation mark omittedguotingEstelle v. Gamble
429 U.S. 97, 106 (1976)). But evpro selitigants “must pleadfactual mattérthat permits the
court to infer' more than thenere possibility of misconduct. Jones v. Horng634 F.3d 588,
596 (D.C. Cir. 2011jinternal quotation marks omitte@uotingAtherton v. D.C. Office of the
Mayor, 567 F.3d 672, 68B2 (D.C. Cir. 2009) Moreover, “[a] pro se complaint, like any
othe, must present a claim upon which relief can be grant€dsafi v. Holland 655 F.2d
1305, 1308 (D.C. Cir. 1981per curiam)

B. Claim Preclusion& Collateral Estoppel
1. Claim Preclusion Bars Simons Claims Against FPI andSchwalb

Mr. Simon’s claimsagainst DefendasfPI andits former employeeMr. Schwalb, are
barred by the doctrine of claim preclusion, whioheclosessuccessive litigation of the very
same claim, whether or not relitigation of the claim raises the samesiss the earlier suit.”
Taylor v. Sturgell 553 U.S. 880, 892 (2008) (internal quotation marks omitted) (quitvy
Hampshire v. Maine532 U.S. 742, 748 (2001)Under the doctrine of claim preclusiangclaim
“will be barred if there has been prior litigation (1) involvimg same claims or cause of action,
(2) between the same parties or their privies, and (3) there has beah @afid judgment on the
merits, (4) by a court of competent jurisdictiorSialls v. United State471 F.3d 186, 192

(D.C. Cir. 2006). The Couaddresses each requirement in turn.



First, Mr. Simors complaint against FPI and MrclBwvalbinvolvesthe same claims or
cause of aabn as his complaint against the same defendarpreviousuit lodged irthis
Court SeeSimon 2009 WL 2618340at *1 (summarizing previous cases in this district and
dismissing Mr. Simon’s complaint against FPI amtvalb as “plainly barred by the doctrine of
res judicatd); accord Simon2003 WL 26128191, at *ghoting that the case constituteat “
least the seventh atterf\pd bring claims against FRhd the fifth attempt to bring claims
against $hwalb). In assessing whether two cases share the same claims or cause of action, a
court must detenine “whether they share the ‘same nucleus of facts,” that is, “whetheadtse f
are related in time, space, origin, or motivatioApotex, Inc. vFDA, 393 F.3d 210, 217 (D.C.
Cir. 2004) (internal quotation mark omitted) (quotidgake v. FAA 291 F3d 59, 66 (D.C. Cir.
2002);1.A.M. Nat’l Pension Fund v. Indus. Gear Mfg. C623 F.2d 944, 948.5 (D.C. Cir.
1983)). In hisl997lawsuit, Mr. Simonalsochallenge the sufficiency of the settlement amount
he received as a result of his inmate workrinjuSeeSimon 159 F.3d at 637 (describing Mr.
Simon’s claims as challenging whether his “award of compensatisrproperly calculated” and
whether “he is entitled to medical treatment after his releas&dje, Mr.Simoris claims are
substantially thesame hiscomplaint does not assert any new cause of acBa@eCompl at 3-4
(referring to Mr. Simon’s monthly compensation and a government@ags recommendation
of “future medical treatment and back surgeryBecause MrSimoris complaintassets the
sameclaim or cause of action as a previ@ase lodged ithis district the two cases share the
same “nucleus of factsApotex 393 F.3d at 217 (quotifigrake 291 F.3d at 66), and thus
involve the “same claims or cause of acfidBmalls 471 F.3d at 192.

Second, Mr. Simohas brought laimsagainst the sameagtiesashe did n hisprior

lawsuits. In this case, M&imonhassued FPI andits former employee MiSchwalb See



Compl.1. Inhis1997 lawsuit in this districtMr. Simonsimilarly brought claims againsPI
andMr. Schwalb Simon 159 F.3dat 637 (listing “Federal Prison Industries, Inc.” and “Steve B.
Schwalb, Chief Operating Officer” as defendappellees) Mr. Simon’s claims again$tPIl and
Mr. Schwalbin this case and his claims agaitigisedefendants irhis previous caséhus

involve the “same parties” fqgurposes otlaim preclusion Smalls 471 F.3d at 192.

Third, because a court in this distrmeviouslyenteredand the D.C. Circuit affirmed
merit-based ruling forDefendant®n the same issue, the adverse judgment was a final and valid
judgment on the meritsSeeSimon 159 F.3dat 637.

Finally, a United States district court is a court of competent jatiediforthe purposes
of claim preclusion SeeThunder v. U.S. Parole Comm’No. 14159EGS) 2015 WL
5692876, at *3 (D.D.C. Sept. 28, 20X8hding a district courto bea court of competent
jurisdiction forres judicatapurposes).Therefore, all four elements olaim preclusion are
satisfiedandclaim preclusion bars Mr. Simon’s claims against DefendatandMr. Scwalh
Accord Simon737 F. Supp. 2d at +45(finding Mr. Simon’s claims barred by the same 1997
case) Simon 2009 WL 2618340at *1 (same)

2. Collateral Estoppel Prevents Mr. Smon from Litigating the Amount of his
Compensation Award Against the Other Named Defendants

To the Court’s knowledgeMr. Simon has not previously brought claims against
Defendants DOJ and the Court of Appeatdeast in this districtAlthoughthose claims might
nonetheless bearred by claim preclusion based on Mr. Simon’s cases in othectdistee, e.g.
Simon v. U.S. Dep’t of Justic@9 F.3d 823 (1st Cir. 1996) (unpublished table decision), they are,
in any event, certainliparred by the related doctrine of collateral estoppel.

Underthe doctrine otollateral estoppel, “once a court has decided an issue of fact or law

necessary to its judgment, that decision may preclude relitigatidne issuen a suit on a



different cause of actioinvolving a party to the first caseAllenv. McCurry, 449 U.S. 90, 94
(1980). As just explainedMr. Simon’sclaims regarding the validity of his inmate wankury
awardhave been litigated prior to the present caseeSimon 159 F.3dat 637;Simon 2009
WL 2618349 at *1. In those casespurtshaveheldthatMr. Simon’s inmate accident
compensation award was calculated appropriategeSimon 159 F.3dat 637 (affirming district
court’s meritsbased judgment). Thuseven if ostensibly assertagainst new defendartdo
the extent that Mr. Simon continues to challenge his inmat& injury compensation or the
validity of the inmate compensation systeghe doctrine of collateral estoppel bars his claims
Mr. Simon cannot continue sguandejudicial resources with “repeated litigation of the same
issue as long as the supply of unrelated defendants holdsBiahtler-Tongue Labs. Univ. of
lll. Found., 402 U.S. 313, 329 (1971).

Accordingly, Defendants’ motion to dismiss is granted d@eeéoemainder of the
defendants that were not previously sued

C. Mr. Simon’s Claims are Time-Barred

In the alternativeandto the extenMr. Simon attempts to assert a cause of adiased
onnewtheoriesunderthe Constitution, Title VIl,or any of thennumerablelegal provisions his
complaint nonsensically listshis claims areime-barred.

Pursuant t@8 U.S.C 8 2401(a), “gery civil action commenced against the United States
shall be barred unless the complaint is filed within six yeaes #fe rightof action first

accrues.” Defendants’ motion argues that Plaintiff's claims against theeiStates are

3 Mr. Simon has nonsensically refermedthe Constitution, Title VII, the Administrative
Procedure Act, and a hodgepodge of other statutes, cases, and legal theeyieg)ECF Nas.
1,2,3,8,9, 11. Because the bases for these theories are not adequiatialydztpe Court will
not addrss them further.



untimely because they were not brought witlnygars of their accrual datédr. Simon failed
to respond tahisargument. As result, Mr. Simon has concedéed SeeSingh v. District of
Columbig 55 F. Supp. 3d 55, 66 (D.D.C. 20140 he rule in this circuit is clear that when a
plaintiff fails to respond to an issue raised in a dispositivgan, the Court may treat that
argument asanceded.”).

Going beyondMr. Simon’s concessioand reaching the merits of the argumdims
Court easily concludes that Plaintiftgaims aretime-barred As Mr. Simonhimself concedes,
he has been aware tie injury he suffered while incarcerated and the amount of the inmate
work injury settlement award he receiv@dceat least twentypne yearsagq when hditigated
this case in the first instanc®l.’s Mot. for J. on the Pleadings$ 9 ECF No. 7(“Plaintiff [hag
litigated this case for twenty one (28ars.”) Indeed, Mr. Simormttached to his complaiat
1995 letter fromMr. Schwalb, then the Chief Operating Officer#fl, ruling on Mr. Simon’s
administrativeappeal of his original awardSeeCompl. Ex. B. Thaletter, and the D.C.
Circuit’s affirmance of his 1997 lawsuit, both plainly indicate that Mr. Simemlbng been
aware of his cause of actiofiherefore, thesix year period duringvhich he could have brought
suit against the United States atglagenciesr employeesiaslong agolapsed Mr. Simon’s
claims against Defendants are tivared and the Defendants’ motion to dismiss is gramted
this basis as wedls to allclaims. Accord Simon2003 WL 26128191, at *@iting § 2401(a)
and noting that “[t]o the extent that plaintiff is seeking jiueiceview under the APA of his
initial award or his purporteiability to have the fees for his back surgery compensated after his
release, his claims are subject to dismiseahbise plaintiff has not alleged.that his claims for

review are timely given that plaintiff atjedly received an award in 1994”).

10



V. CONCLUSION
For the foregoing reasorBlaintiff's motion for disqualificationis DENIED,
Defendants’ motion to dismiddr. Simon’s complaints GRANTED, andMr. Simon’svarious
othermotiors areDENIED AS MOOT .* An order consistent with this Memorandum Opinion

is separatlg and contemporaneously issued.

Dated: February 3, 2016 RUDOLPH CONTRERAS
United States District Judge

4 Thesemotionsare:motionfor preliminary injunctioECF No. 2);notice of
Defendang’ default (ECF No. 3)motion for judgment on the pleadin@BSCF No. §; motion to
expedite issuance of the preliminary injunct{&CF No. 9);motionfor Rule 11 sanctia(ECF
No. 11); andmotion demanithg immediateaction (ECF No. 13)
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