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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

K. WENDELL LEWIS, et al,
Plaintiffs,
V. Civil Action No. 15-1328 (RBW)

PENSION BENEFIT GUARANTY
CORPORATION

N N e N N N N

Defendant.

)

MEMORANDUM OPINION

The plaintiffs approximately 700 formerDelta Air Lines, Inc. (“Delta”)pilots, initiated
this action againghe defendant, the Pension Benefit Guaranty Corporatiei'Corporation”
or the"PBGC”), challenging the Corporation’s benefits determinations regatdenBelta Pilots
Retirement Plan (the “Pilots Plan” or “Planifiderthe Employment Retirement Income Security
Act (the “ERISA”), 29 U.S.C. § 1303(f) (20125eeFirst Amended Complaint £m. Compl.”)

11-14, 73-150. Currently pending before the Coarethe Plaintiffs’ Motion for Summary

! The plaintiffs also assert a claim for breach of fiduciary deggAm. Compl. 1 6372, and a claim under the
Administrative Procedure Act (“APA”), 5 U.S.C. 8§88 06 (2012) seeid. 11 15356. The Court earlier dexd the
Corporation’s motion to dismiss the plaintiffs’ claim for breach ofdidwy duty, but granted the Corporation’s
motion to certify the issue for interlocutory appe8kelLewis v. PBGC No. 151328 (RBW), 2017 WL 7047932,
at *1-4 (D.D.C. Jan. 23017) (Walton, J.). Resolution of that issue is currently pendirggdéie District of
Columbia Circuit. SeeLewis v. PBGC No. 175068 (D.C. Cir. filed Apr. 12, 2017)As for the plaintiffs’ APA
claim, the plaintiffs explain in their briefing that they only brougk taim “in the alternative, in case the
Corporation was to argue . . . that the . . . APA . . . should govern thieascl Plaintiffs’ Reply in Support of Their
Motion for Summary Judgment and in Opposition to Defendant’'s @asi®n for Summary Judgment (“Pls.’
Reply”) at 42. Both parties agree, however, “that [the p]laintiffs’ claimsilsl be governed Hyhe] ERISA.” Id.;
see alsd’ension Benefit Guaranty Corporation’s Memorandum in Support ofdss®lotion for Summary
Judgnent and in Opposition to the Plaintiffs’ Motion for Summary Judgmentf(glem.”) at 45 (claiming that
the plaintiffs’ APA claim “is simply a restatement of their ERISA clgiijn The Court therefore dismisses the
plaintiffs’ APA claim as duplicative Seeb U.S.C. § 704 (limiting judicial review of agency action pursuant to the
APA to “final agency action for which there is no other adequate remedy intf) ceae als®avis v. PBGC864

F. Supp. 2d 148, 167 (D.D.C. 2012) (dismissing the plaintiffs’ APA claitheasummary judgment stage because
the plaintiffs “concede[d] that . . . [the APA claim] was brought solslg arotective claim, in case the PBGC
sought to argue that thisise was not cognizable undiive] ERISA"), aff'd, 734 F.3d 1161 (D.C. Cir. 2013).
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Judgment“Pls.” Mot.”) and the Pension Benefit Guaranty Corporation’s Cross-Motion for

Summary Judgment and Opposition to the Plaintiffs’ Motion for Summary Judgmesit'$‘D

Mot.”). Uponcarefulconsideration of the parties’ submissiohthe Court conclude®r the

reasonghat follow that it mustlenythe plaintiffs’ motion andjrantthe Corporation’s motion.
l. BACKGROUND

A. Statutory Background

TheERISA a “comprehensive and reticulated statutégthman Corp. v. PBGC, 446

U.S. 359, 361 (1980)yas enacted in part to “ensure that employees and their beneficiaries
would not be deprived of anticipated retirement benefits by the termination of pension plans

before sufficient funds [had] been accumulated in the pI&BGC v. R.A. Gray & Co., 467

U.S. 717, 720 (1984). The PBGCadministers and enforces Title IV [phe] ERISA” PBGC v.
LTV Corp., 496 U.S. 633, 637 (199@yhich “created theHBG({ and a termination insurance
program to protect employees against the loss of ‘nonforfeitable’ benefits upomatiéon of
pension plans that lack sufficient funds to pay such benefits in[Ndichman 446 U.Sat 361
n.1;see als®9 U.S.C. § 1302(a)(2) (providing that the Corporation’s purposeirgé¢o alig
“provide for the timely and uninterrupted payment of pension ldsrefparticipants and
beneficiaries under plans to whighitle 1V] applies”). As the Supreme Counasexplained:
When a plan covered under Title IV terminates with insufficient assedisi$fysts
pension obligations to the employees,RB& Cbecomes trustee of the plan, taking
over the plan’s assets and liabilities. HBGCthen uses the plan’s assets to cover
what it can of the benefit obligations. TRBGCthen must add its own funds to
ensure payment of most of the remaining “nonforfeitable” benefits, i.e., those
benefits to which participants have earned entitlement under the plan terms as of

the date of termination.The] ERISA does place limits on the benefitse] PBGC
may guarantee upon plan termination, however, even if an eegls\entitled to

2In addition to the filings already identified and the Administrative Re¢#R"), the Court considered the
following submissions in rendering its decision: (1) therfifss’ Memorandum in Support of Motion for Summary
Judgment (“Pls.” Mem.”); and (2) the Pension Benefit Guaraotp@ration’s Reply Memorandum in Support of Its
CrossMotion for Summary Judgment (“Def.’s Reply”).
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greater benefits under the terms of the plan. In addition, benefit increaskig

IL(I)Ir_n plan amendments adopted within five years of the termination are not paid in
LTV Corp., 496 U.S. at 637-3&(ernalcitations omittell When the Corporation becomes a
plantrustee, it becomes a fiduciary of thlan,see29 U.S.C. § 1342(d)(3), and must “discharge
[its] duties . . . solely in the interest of the participants and beneficartks. . for the exclusive
purpose of: (i) preiding benefits to participants and their beneficiaries; and (ii) defraying
reasonable expenses of administering the pldng 1104(a)(1)(A).

1. Compensation and Qualified Benefit Limits

A provision of the tax code limits the “annual compensation of each employeeinthat a
ERISA-qualified pension plan may “take into account” in calculating that employeeéitse
under the plan (the “compensation limit'3eel.R.C. § 401(a)(17) (2012)es alsAR 15 (“The
IRC §401(a)(17) limit . . . caps the amount of earnings a plan may use to calculate benefits
under a taxqualified plan . . ..”). On June 7, 2001, Congress increased the compensation limit
to $200,000 in the Economic Growth and Tax Relief Reconciliation Act of 2601 (
“EGTRRA"). SeePub. L. No. 107-16, § 611(c)(1), 115 Stat. 38, 97 (2088:alsd.R.C.
8 401(a)(17). Congress provided that the increased compensation limit applied to @an year
beginning after December 31, 2008eePub. L. No. 10716, § 611(i)(l), 115 Stat. at 100. An
IRS notice setting effective dates for the increased compensation limit, Sspenber 17,
2001, furtherprovided:

In the case of a plan that uses annual compensation for periods prioiirst hiarh

year beginning on or after January 1, 2002, to determine accruals or allocations for

a plan year beginning on or after January 1, 2002, the plan is permitted to provide

that the $200,000 compensation limit applies to annual compensation fariguch

periods in determining such accruals or allocations.

I.R.S. Notice 2001-56, 2001-2 C.B. 277.



Another provision of the tax code limits the annual benefit payments thaat agn make
to a participant or beneficiary (the “qualified benefit limit3eel.R.C. § 415(b).The EGTRRA
increased the qualified benefit limit to $160,0@xePub. L. No. 1076, §611(a)(l), 115 Stat.

at 96;see alsd.R.C. § 415(b¥ Congress provided that the increase to the qualified benefit limit

applied to plan yeamnding after December 31, 200&ePub. L. No. 107-16, 8§ 611(i)(l), 115
Stat. at 100.

2. Priority Categories

The ERISA establishesix categories, in descendingder of priority,to which the
Corporation must allocate a terminated plan’s asgsigits termination See29 U.S.C.
8 1344a)(1)«6). The first two priority categorigsPCs”), which concern benefits “derived
from the participant[s’] mandatory contributions,” id. 8 1344(g)§2e notelevantin this case
because the Pldnever required mandatosmployee contributions,” AR 87 7Therefore, the
highest priority categorgelevantin this case is PC3, which includes benefits for pilots who were
retired or eligible to retire “as of the beginning of the [thwgedr period ending on the
termination date of the plan, . . . based on the provisions of the plan (as in effect during the
[five]-year period ending on such date) under which such benefit would be the least.” 29 U.S.C.
§ 1344(a)(3)(A), (B).

PC3 benefits are compriseflthe following two categories:

(A) in the case of the benefit of a participant or beneficiary which was in pay

status as of the beginning of ththreelyear period ending on the
termination date of the plan, to each such benefit, based on the provisions

3The EGTRRA also provided cesf-living adjustments to the qualified benefit limit that would occur in
subsequent year§eePub. L. No. 10716, §611(a)(4), 115 Stat. at 98ee alsd.R.C. § 415(d). Although the
plaintiffs initially challenged the Corporation’s determination of thest-af-living adjustments in Claim Four of
their First Amended ComplairggeAm. Compl. § 115 (“The PBGC also erred in excluding the Congressional cos
of-living adjustments to the [g]ualified [b]enefit [[Jimit.”), they pgar to have abandoned that challergethey do

not raise the issue at all in their motion for summary judgnseetgenerallf?ls.’ Mot.; see alsdls.” Reply. As a
result, the Court need not address the issue.
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of the plan (as in effect during the [fivg¢ar period ending on such date)
under which such benefit would be the least, [and]

(B) in the case of a participant’s or beneficiary’s benefit (other than a benefit
described in subparagraph (A)) which wouldié been in pay status as of
the beginning of such [three]-year period if the participant had retired
to the beginning of the [thregpar period and if his benefits had
commenced (in the normal form of annuity under the plan) as of the
beginning of such period, to each such benefit based on the provisions of
the plan (as in effect during the [fivgjear period ending on such date)
under which such benefit would be the least.

For purposes of subparagraph (A), the lowest benefit in pay status during a
[three}year period shall be considered the benefit in pay status for such period.

Id. § 1344(a)(3)(A)—(B). “These provisions exclude certain benefits from [PC3] based on
whether (1) they were in pay status (i.e., actually being paid) or couldbkamen pay status (if
an individual had retired) within three years of the date of the plan terminatio)ahe (
provisions of the plan creating them were ‘in effect’ within the five-yeaogeatior to plan

termination.” Davis v. PBGC, 734 F.3d 1161, 1165 (D.C. Cir. 201Bg@f/is II").

The other PC relevant to this cas®G5 which includesall other nonforfeitable
benefits under the plan,” 29 U.S.C. § 1344(a)(5), that are not guaranteed by the Corgemtion,
id. 8§ 1344(a)(4)(A)andhas two sulzategories. The firgubcategoryPC5(a), constitutes
vested benefits as of five years prior to the plan’s terminat@eid. § 1344(b)(4)(A)de€fining
PC5(a) benefits as those “under the plan as in effect at the beginning ofehgdé period
ending on the date ofgn terminatn”). The second subcategory, PC5(b), constitutes all other
vested benefits that went into effect on a later date, which cannot be fundedalifdessfits in
PC5(a) are fundedgeid. § 1344(b)(4)(B) (stating that PC5(b) benefits “shall be determined”
only “[i]f the assets available for allocation under [PC5(a)] are safftdio satisfy in full th[ose]

benefits”).



3. Recovery Benefits
Benefits that are neither funded by the terminated plan’s assets nortgedray the
Corporation may be funded, to the extent possible, by funds recovered by the Corparaten f

plan’s contributing sponsoiSeeid. 88 1322(c); 1362(afk); see als@llied Pilots Ass’'n v.

PBGC 334 F.3d 93, 95-96 (D.C. Cir. 2003) (“If the terminated plan lacks sufficient funds to
satisfy existing obligations to employees, thus requirind®€&Cto use its own funds to pay
benefits, thd®BGChas authority to recover ‘the total amount of the unfunded benefit liabilities’
from the plan’s sponsor and members of the sponsor’s ‘cadrgtoup,’i.e., entities that

belong to the same corporate family as the sponsor . . . .” (citation omitted)). tNéhen
Corporationrecoveraunfunded benefit liabilitiegsee29 U.S.C. § 1362(b)(1)(A), it is required to
share a portion of thogecoveries under the priority allocatischeme set forth in § 1344(ages
id. 8 1322(c).The statute designatbsw the Corporation should calculate the portion of the
recovery funds available for paymeatparticipants and beneficiariesmust“multiply[] —(A)

the outstanding amount of benefit liabilities under the plan (including interestatatt from the
termination date), by (B) the applicable recovery ratio.”S 1322(c)(2).For plans where “the
outstanding amount of benefit liabilities eetls $20,000,000like the Plan in this casthe
statute defines “recovery ratio” as the ratio of

0] the value of theecoverieof the [Clorporation [foasingleemployer plan
terminatedundera didress terminationfo

(i) the amount of unfunded Inefit liabilities under such plan as of the
termination date

1d. § 1322(c)(3)(C).



4, Benefit Determinations and Appeals
The District of Columbia Circuit has summarized how the Corporation handlestbenefi
determinationgind appeals of those determinations as follows:

ThePBGCmakes initial determinations “with respect to allocation of assets under
[29 U.S.C. § 1344 29 C.F.R. 8§ 4003.1(b)(4)They are issued in writing and
must “state the reason for the determinationd. 8 4003.21. “Any person
aggrievedby an initial determination . .may file an appeal,id. §4003.51, to be
considered by thé®BGC Appeals Board, which is composed of thieBGC
officials, id. 8 4003.2.In a written appeal, appellants can requestgpear before

the Board and present witnesses to testify before the Bddr@ 4003.54. The
Board has discretion to reject such requegis§ 4003.55(b).A decision issued

by the Appeals Board “constitutes the final agency action byB&Cwith respect

to the determination whiclvas the subject of the appeald. § 4003.59(b).

Davisll, 734 F.3cat 1166 @lterationsn original).
B. Factual Background

The plaintiffs in this case, former Delta pilots (heir beneficiariegs are participantsr
beneficiaries under thelan which isasingleemployer, taxgualified deferred benefit plan.

Lewis v. PBGC 197 F. Supp. 3d 16, 19 (D.D.C. 2016) (Walton, Jhe relevant facts regarding

the Plan andhe Corporation’s actions takevith respect to the Plan are satth below.

1. The Plan’s Compensation Limit

On June 21, 2001, two weeks after BH@TRRA wagassedseePub. L. No. 10716,
8§ 611(c)(1), 115 Staat 38, Delta and the “pilots in the service of Delta[,] . . reggesented by
the Air Line Pilots Association, International” (th&LPA”), signed the Pilots Working
Agreementthe “PWA"), acollective bargaining agreemehttupdaedthe PlanseeAR 3411—
12. The PWA providethat any statutory increase to the compensation limit “will be
effectivefor the. . .[Plan]as of the earliest date that the increased [g]ualified [p]lan [[Jimits
could have become legally effective for that Plan, had that Plan not been cdifdmingaineg’

AR 3697, and that the provisiowill be effectiveon September 1, 20014AR 3695.



On June 27, 2003, Delta signed the Fourth Amendment to the Delta Pilots Retirement
Plan As Amended and Restated Effective July 1, 1996 (the “Fourth Amendm®e&AR 244,
251. The Fourth Amendment, which states that it is “[e]ffective July 1, 2002, or such other
effective date as may be provided in a provision below,” explains that its purposeafett
certain provisions of . .[the] EGTRRA,” and thatt “is intended as good faith compliancétw
the requirements ¢the] EGTRRA and is to be construed in accordance {ihig EGTRRA
and guidance issued thereundeAR 244. To that end, the Fourth Amendment adds the
following paragraph to the Plan:

The Earnings taken into account in deterngrienefit accruals of an Employee in

any Plan Year beginning after June 30, 2002 shall not exceed $200,000n . . .

determining benefit accruals pktired ejmployees. . .in Plan Years beginning

after June 30, 2002, the annual compensation limit provided in this paragraph for

Plan Years beginning before July 1, 2002 shall be $200,000, or, if greater, the

annual compensation limit in effect under Section 401(a)(17) of the Code for that

Plan Year. . . .
AR 245.

2. The Plan’s Qualified Benefit Limit

The PWAprovision governing the qualified bendfihit also governghe compensation
limit, and statethatany statutory increade the qualified beefit limit “will be effective for the
.. . [Plan] as bthe earliest date that the increased [q]ualified [p]lan [l]imits coalcelbecome
legally effective for that Plan, had that Plan not been collectively barga®Rd3697, andhat
the provision Will be effectiveon September 1, 2001AR 3695.

The Fairth Amendment amended the Plan to incorpdregeEGTRRA's increase in the
gualified benefit limitas follows:

Benefit increases resulting from the increase in the limit of Section 415(b) of the

[Tax] Code undefthe] EGTRRA shall be provided to all current and former

participants (with benefits limited by Section 415(b)) who have an accruefitbene
under the Plan immediately prior to July 1, 2001 (other than an accrued benefit



resulting from a benefit increase solely as a result of the increases itidinsita

under Section 415)); provided, however, that such increase shall only be applied to

the annuity payments made from this Plan to former participants on or after July 1,

2002.
AR 248. The Fourth Amendment also providiedtit

shall be effective witlthe [Plan] year starting on July 1, 2001 for those Employees

whose Annuity Starting Date is on or after July 1, 2001. With respect to

[p]articipants whose Annuity Starting Date was before July 1, 2001, the increased

415 limit . . . shall be effective f@nnuity payments made on or after July 1, 2002,
AR 248.

3. Bankruptcy Proceedings and_etter of Agreement #51

In September 2005, Delta filed for Chapter 11 bankruptcy in the United States
Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”). AR 6.
Thereafter, the Corporation determined that the Plan had insufficient assetet its
guaranteed benefit liabilities as of the proposed date of the Plan’s termin&Ron. In the
course of the bankruptcy proceedings)tanegotiated witthe ALPA regarding the Plan’s
termination and the befis thatnon+etired Delta pilots (the “Active Pilots”Wwould receive,
which resulted in the execution of Letter of Agreement #5deAR 932. Upon approval by the
Bankruptcy Court, Letter of Agreement #51 would modlifg PWA by requiring Delta to issue
$650 million in senior unsecured noteshie ALPA (the “ALPA Notes”) “[ijn the event
the . . Plan is terminatetd AR 968,for the ALPA’s distribution among its memberseeAR
971 (noting that “[d]istribution mechanics, eligibility and allocation [of Aw€*A Notes] among
such pilots or pilot accounts [would] be determinedtbg] ALPA”). Letter of Agreement #51
also provided the ALPA with a “general npniority unsecured claim. . in the amount of $2.1

billion (the ‘ALPA Claim’),” AR 967, to ballocated among th&ctive Pilots by the ALPA’s

Delta Master Executive Council, SAR 966—67.



The Corporation objected to Delta’s motion for the Bankruptcy Court to authorize the
exealtion of Letter of Agreement #5an the grounds that the agreement would vidlete
ERISA. SeeAR 1050. The Corporation’s objections were basedsopositionthat the ALPA
Notesand the ALPA @im (collectivdy, the “ALPA Payments”jvere intended “to replace
unfunded benefits under the Pilots Plan by using the proceeds to fund follow-on netipéame
and other payments or distributions to pifot&R 1049. The Corporatioarguedhat the ALPA
Notes were intended to serve as replacement paynoemtahbenefits because Letter of
Agreement #51 “provides to tha] ctive [Plilots $650 million in notes if and only the Pilots
Plan terminates, AR 1064, andthe ALPA claim is clearly intended to make up for some
portion of thefA] ctive [P]ilots’ pension benefits lost as a result of the Pilots Plan termination”
because Letter of Agreement #51 permitspitteeeds of the ALPA Claim (as well tie ALPA
Notes) to be received “as retirement benefitg., on apretax and taxdeferred lsis; AR
1068.

The Corporation objected to the execution of Letter of Agreemerbédusehe ALPA
Paymentsvould violatethe“ERISA’s explicit statutory provision assigning the claim for a
pension plan’sotal underfunding exclusively tighe] PBGC and . . . [would] establish[] a
follow-on arrangement to replace benefits under the Pilots Plan that rmhysige of the
pension insurance systemAR 1049-50. The Corporation explained in its objections that the
total amount of unfunded guaranteed benefits that it can pay to beneficiaries “depends on the
amount [it] recovers for unfunded benefit liabilities from the plan sponsor and itsltsoht
group.” AR 1053. And, if Letter of Agreement #51 were executed, tloéivie Pilots “would
recover [ulnfunded [n]Jonguaranteed [b]enefits from both the employer,” in the foima of t

ALPA Paymentsand from the Corporatioonce it became Plan trustee upon the Plan’s
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termination which would constitute an improper double recovery that “would be distributed
contrary to the [ERISA] statutory schemeAR 1064.

The Bankruptcy Countverruledthe Corporation’s objections tetter of Agreement
#51, finding no “sufficient basis . . . to reach the conclusion that [Letter of Agreement #51]
infringes any provision of law or any legal ruling by a CoulR 453, and authored Delta and
the ALPA to executeLetter of Agreement #5keAR 1091, 1093. The Corporation initially
noted an appeal of the Bankruptcy Court’s rulsgpAR 1099-1102, but subsequsntl
dismissed that appe#R 1153, afteeenteing into a settlement agreement with Dekdr 1105.
In that settlement agreement, the Corporatemeived a “prepetition, general, npnerity

unsecured claim against Delta. in the amount of $2.2 billionAR 1105 see als®R 1126,

1130.

4. The Corporation’s Allocations and Benefit Determinations

In December 2006, Delta and the Corporation executed an agreement appointing the
Corporation as the Plan trustee and terminating the Plan as of September Z&68.5436—
38. The Corporation valued the Plan’s assets at approximately $1.984 billion and iteeBadilit
approximately $4.552 billionSeeAR 848, 877. The Corporation also allocated the “plan
liabilities by priority category” pursuant the ERISA’s statutoryscheme._SeAR 877;see also
29 U.S.C. § 1344). The Corporation’s allocations and benefit determinationsatieste
subject of the plaintiffs’ claims in this case are explained in further detail below

a. The IncreasedCompensation Limit

The Corporatioetermined that thecreasedompensation limiestablishé bythe

EGTRRA in 2001, which was incorporated into the Plan through the PWA in 2001 and the

Fourth Amendment in 2003geAR 15, did not apply to its calculationstbk plaintiffs’ PC3
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benefis because the increasedmpensation limitid not go into effect untthe plan year
beginning on July 1, 2008eeAR 13-14 (“Since the plan year for the Pilots Plan began on July
1 and ended on June 30, [the] $200,000 limit went into effect on July 1, i200h¢ first day
of the plan year beginning after December 31, 20Q1rigl the Plan terminated leban five
years later, on September 2, 2086cAR 2. Accordingly, lkecausehe ERISArequiresa benefit
to be in effect for five years prior to thiate of the plan’s terminatian order toqualify as a
PC3 benefitsee29 U.S.C. § 1344(a)(3), the Corporation determined that the increased
compensatiotimit did not apply to its calculations tifie plaintiffs PC3 benefits, &eAR 16
(“[T]he benefit amount in PC3 is based on the plan provisions ‘in effect’ during theefare
before the plan’s termination date ‘under which such benefit would be the least."h(p26ti
U.S.C. §1344(a)(3))).
b. The IncreasedQualified Benefit Limit

The Corporatiorlso determined thaithough the PWA incorporatéde EGTRRA’s
increased qualified benefit limitto the Pla on July 1, 2001, more than five years prior to the
Plan’s terminationthe PWA did so onlfor pilots who were active at that timee., pilots “who
had_not retired or separated from service prior to . . . July 1, 2001.” AR 22. However, for
participarts who retired before July 1, 2001, the Plan was not amended to incorporate the
gualified benefit limit increase untihe adoption of the Fourth Amendment in June 2003, which
was less than five years prior to the Plan’s terminati®eeAR 29-30. As a result, the
Corporation applied the increased qualified benefit limit éoyts calculations of the étive

Pilots’ PC3 benefitsand not for the plaintiffs’ PCBenefits SeeAR 30.
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C. The Recovery Benefits

The“PBGCdetermined that the totahlue of its recoveries [from Delta] under the
settlement was $1,279,506,423 as of May 3, 2007 (approxinjeighi] months after [the
Plan’s termination]).” AR 42. But, “[t]o reflect interesfthe] PBGCdiscountedh[at]
value . .. by $50,501,683, resulting in a . . . recovery value of $1,229,004 AR043. The
Corporation allocated $240,263,3tt0the Plan’s assets, which “significantly increased the
funded PC3 benefits thihe] PBGCpalid] to PC3eligible participants and beneficiaries. ,
which include[d]the [plaintiffs],” and allocateb988,741,430 to its unfunded benefit liabilities
funds. AR 46.

For the unfunded benefit liabilitigands, the Corporation calculated the recovery ratio,
i.e. “the percentage of the [P]lantdherwise unfunded benefits that bec[a]me funded due to
[the] [unfunded benefit liabilitiesjecovery; which was 38.51%. AR 47. The Corporation then
multiplied the valuef the Plan’s unfunded benefit liabilities, as of the date of the Plan’s
termination, by the recovery ratio to arrive at a total figure of $681,259,882, whshsed to
pay otherwise unfunded nonguaranteed benefB&€AR 47. That amount funded the
remainder othe Plan’sPC3 benefitiabilities, seeAR 49 n.137, and almost 52% of tRE€5(a)
benefitliabilities, seeAR 50. “[T]here were no remaining funds to allocate to [ | PC5(BR’
50.

The Corporation determined that ithereasedcompensation and qualifidzenefit limits
which it had already determined could matapplied to the plaintiffs’ PC3 benefits, belonged in
the PC5(b) category because those increases were not “in effect” for tineefykdr period

prior to the Plan’s terminatioms required for inclusion in PC5(e&8eeAR 48. Consequently,
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becausé¢here were no remaining funds to allocate to PC5(b), the Corporation was unable to pay
these increases. SAR 48.

5. The Appeals Board’s Decision

After the Corporation issued final benefit determinations for the Plan’siparits and
beneficiariesseeAR 2, e plaintiffsfiled a consolidated appeaith thePBGCAppeals Board
raising thirteen issueseeAR 1, 3. On September 27, 2013, the AgdpdBoard issued its final
agency decisianSeeAR 1. The Appeals Board’s conclusiahat are relevant to the plaintiffs’
claims in this casare set forth below.

a. The ALPA Payments

The plaintiffs argued before the Appeals Board that the Corporation should have taken
into account the ALPAaymentshat the Active Pilots receivgalrsuant td_etter of Agreement
#51 by construing tise paymentas received pension benefits under the P&aeAR 35-36,
40-41. The Appeals Board disagreehsoimg that “[tlhe ALPA Payments were not made
from Plan assets and, thus, they were never funds that ‘[left] the Plan ust[thed] PBGC
assumed its role as statutory trusteéAR 36 (second alteration in original) (citation omitted).
Thereforg theAppeals Board concluded thidte“PBGC [wa]s not required to take the ALPA
Payments into account in allocating the Plan’s assetflaldPBGC’'srecoveries. AR 36. As
justification for its position, the Appeals Boaggplained:

[The] ERISA does not requerfthe] PBGCto account for the ALPA Payments for

purposes of allocating the Pilots Plan’s assets[thed PBGC’srecoveries to the

Plan’s benefit liabilities.[29 U.S.C. § 1344(a)provides thafthe] PBGC upon

plan termination, “shall allocate the atsof the plan (available to provide benefits)

among the participants and beneficiaries of the plan.” [29 U.S132%(c)]

provides for[the] PBGCto allocate a portion of its recoveries un{z9 U.S.C.

8 1362]to benefit liabilities that are neitherrfded by plan assets nor guaranteed

by [the] PBGC The ALPA Payments were nevlan assets, nor were they funds
that[the] PBGCrecovered under Title IV d¢the] ERISA.
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.. .Rather, the ALPA Payments are funds that were transferred directhDedtm

to [the] ALPA pursuant to a coudpproved collective bargaining agreement.

Furthermore, the ALPA Payments did not change the pension liabilities owed by

the Pilots Plan to its participants and beneficiaries as of the Pilots Plan’s tesmina

date.
AR 41 (footnotes omitted)see als®R 41n.116 (“The mere fact that a participant received a
payment from a source outside dPBGGtrusteed plan does not establish that a pension liability
under the terminated plan has been reduced or extinguished.”).

b. The Increased Compensation Limit

The plaintiffs argued before the Appeals Board that the Corporation should have applied
theincreased compensation linmtits calculations of theiPC3benefits because“was
incorporated into the Pilots Plan’s provisions more than [five] years beforeldbte Fan
terminatedi(e., before September 2, 2001)8R 12-13. The Appeals Board disagrestdfing
thatthe Corporation’s regulation provides that a plan provision is “in effect” under 29 U.S.C.
§ 1344(a)(3)(A)*on the later of the date on which it is adopted or the date it becomes effective,”
29 C.F.R. § 4044.13(b)(6) (20184nd it “becomes effective” on the date that it becomes
“payable; seeid. § 4044.13(b)(3)(i)see als®AR 16. And, “[b]enefit increases that wefia]
effec{] throughout the [five]-year period” are included in PG&eAR 17 (quoting 29 C.F.R.
8 4044.13(a)).Therefore, the Appeals Board explained, “a benefit increase canhotditect
for purposes of PC3 before the date on which the increase becomes operativel[,] . . . even if the
plan provision that provided for the increase has an earlier ‘stated’ effdateé AR 16.
“Thus, if a benefit increase does not go into effeet, (s not payable) until after [five years
before the plan’s termination] and if a participant’s payable PC3 benefit amouick beoldwer

based on the plan provisions that were in effect before the increase, then the iacretise

included in the participant’s PC3 benefitAR 17.
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The Appeals Board concluded that the Corporation correctly applied its regubettien t
Plan as follows(1) the adoption date of the Plan provision incorpatpthe increased
compensation limit was June 21, 20€he date the PWA was signede AR 245;see als®R
3412, 3697(2) the PWA's stated effective dat®r the increasedompensation limit was
September 12001, seAR 3695, 3697; an(3) the increased compensation limit became
payable on July 1, 2002, becatise Planincorporated the $200,000 limit “for purposes of
‘determining benefit accruals of an [ejmployee in any [p]lan [y]eameqgg after June 30,
2002;" AR 17 (quotingAR 245). Therefore, the Appeals Board affirmed that the increased
compensation limitvas“in effect” on July 1, 2002because that was the date wheyincrease
in benefits would beomepayable.SeeAR 17. And, because that date occuredtér five years
before thePlan’s termination, those increased benefits could not be included inS&E38R 17.
The Appeals Board noted that another member of this Court had “Jgiredl@BGC’s
interpretation ofthe] ERISA’s PC3 provisions as a ‘permissible construction of the statute,™

AR 18 (citing_Davis v. PBGC, 864 F. Supp. 2d 148, 157 (D.D.C. 2012)), which the Circuit

subsequently affirmed after the Appeals Board’s decision was ismefdhvis I, 734 F.3d at
1168 (“The statutory phrase ‘in effect’ . . . is ambiguous, an®B@Chas interpreted it. . . to
mean ‘payable.”). Thus the Appea Board affirmed the Corporation’s conclusion that the
increased compensation lingthould not be applied to the calculations of the plaintiffs’ PC3
benefits SeeAR 18.
C. The IncreasedQualified Benefit Limit

The plaintiffsfurtherargued before the Appeals Board that, although the Corporation

“correctly determined” that the PWA constituted a Plan amendment that was aalogted

effective five years prior to the Plan’s termination, the Corporatioced inconcluding “that the
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increased [galified benefit] limit under the PWA applied ‘only for those pilatiso were active
at the time the [ PWA was signed.”” AR 28 (citation omitted).The Appeals Board disagreed,
stating that “based dthe] ERISA, [the] PBGCregulations, and the Pilots Plan’s provisions, [
[the] PBGCapplied the appropriate [qualified benefit] limivhen it determined PC3 benefits
for the[plaintiffs] and for thdA] ctive [Plilots.” AR 23.

The Appeals Boarteasonedhat the PWA did not amend the Plan for retired pilots
because the PWAL1) is defined as “the basic collective bargaining agreement between Delta Air
Lines, Inc. and the air line pilots in the service of Delta Air Lines[,ln&s represented by the
Air Lines Pilots Association International®R 28; (2)“states that it ‘cover[s] the pilots in the
employ of the @mpany,” AR 28 (alteration in original); and (3) “defines ‘Pilot’ as ‘an
employee of Delta Air Lines, Inc. whose name appears on the Delta Ag Riluts’ System
Seniority List;” AR 28. TheAppeals Boardhoted that “the law does not presume that a
collective bargaining agreement covers retired employ@és 29 (“To the contrary, the
Supreme Court has found that, ‘[s]ince retirees are not members of the bgrgaihithe
bargaining agent isnder no statutory duty to represent them igotiations with the employer.”

(quotingAllied Chem. & Alkali Workers of Am. v. Pittsburgh Plate Glass,d@4 U.S. 157,

181 n.20 (1971))), and “found insufficient evidence to establisltthegtALPA was
representing the interests of retired pilots whienegotiated [the] PWA AR 29.

The Appeals Board pointed to the Foultihendnent as further support for its
conclusion that the PWA did not apply to retired pildggeAR 29. It concluded that, undgére
Fourth Amendment, the qualified benefit limit increases were effectividive Pilots as of
July 1, 2001, but were not effective for retired pilots until July 1, 2802AR 25, because “the

Fourth Amendment provides that benefit increases regutom [the] EGTRRA’s amendment
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of the [qualified benefit] limit are effective on different dates depending®employee’s
Annuity Starting Date (‘ASD’),’AR 25n.69. The Plan defines employee’#\SD as “the first
day of the first period for whichr@tirement benefit is paid as an annuity,” and therefore,
according to the Appeals Board, “a pilot’'s ASD is on or after his ordtieement date.”AR 25
n.69. Because the Fourth Amendment provides that the qualified benefit loretses “were
effecive July 1, 2001 for employees with ASDs ‘on or after July 1, 20Q#,, for Active

Pilots, “and were effective on July 1, 2002 for employees with ASDs ‘before July 1,201,
for retired pilots AR 25 n.69, the Appeals Board foutidht “the Foutt Amendment’s
establishment of different effective dates for the two groups of parttsigasignificant with
respect to the Boadresolution of [PC3 benefit§]AR 25-26. As the Appeals Board
recognized;[tlhe Fourth Amendment explicitly providesrfdifferent effective dates for the
[qualified benefit] limit increase depending upon the ASD,” and therefore Hadlywconsistent
with the PWA only if . . the PWA does not amend the [qualified] benefit limit for retired
pilots,” because “[o]therwiseéhere wouldbe a clear conflict between the ‘earliest effective date’
language in the PWANd the delayed effective date for the retired pilots in the Fourth
Amendment.” AR 29.

Based on these reasons tAppeals Board concluded that tiRBGCcorrectly
determined that the retired pilots are not entitled to have their PC3 benefits abingsed on
the [increased qualified benefit] limit undéne] EGTRRA” because the “Fourth Amendment,
which provided the [qualified benefit] limit increase to the retired pilots, was ediopt June
27, 2003,” and provided that “the retired pilots could not receive payments based on the
increasedqualified benefitllimit . . . until July 1, 2002.” AR 30Due to the fact thdtoth of

these datewere less thafive yeas before the Plan’s terminatiofR 30, the Appeals Board
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found that, “[f]or the retired pilots, the plan provision that provides the lowest annuitytbenef
payable during the fivgear period before [the Plan’s termination],” as require@bgpaation
regulation “is the benefit provision in effect between September 1, 2001[,] and June 30, 2002
AR 30.
d. The Recovery Funds

The plaintiffs argued before the Appeals Board that BEBGCmade an error of ‘simple
arithmetic’ when it allocatedhe funds it recovered from Delta and related entities after Plan
termination.” AR 42. The Appeals Board found no error, explaining that the Corporation
properly discounted the value of its recovery as of May 3, 2@®iich was$1,279,506,423)y
$50,501,683t0 reflectthe value of its recovery as of thate of the Plan’s terminatiorfSeeAR
43.

The plaintiffs also argued that the Corporaiieorrectlyallocatedthe compensation and

gualified benefit limit increases CHa) instead of to PC5(b)SeeAR 42;see als®R 48

(“The [plaintiffs’ a]ppeal contends thithe] PBGC’s[§ 1322(c)] allocation was improper
because it did not accord priority within PC5 to [the compensation] and [qualifiedthbméfi
increases.”) The Appeals Board disagreed, concluding “that the same rules gowshenca
plan provision or amendment is ‘in effect’ for purposes of determining the PC3tkaaefi
applying the phase limit should be applied iassigning beefits to the PC5 subcategories.
AR 51.
. ANALYSIS

A. The Applicable Standard of Review

As an initial matter, the parties disagree as to what standard the Court shoyid appl

reviewing the Corporation’s t&rminatiors of the plaintiffs’ benefits under the Plafhe
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plaintiffs argue that thetandard of review should be de ndexause “[a] court reviews an
ERISA fiduciary’s ‘statutory and legal conclusions de novo,” Pls.” Mem. at 12 (o &rown

v. Cont’l Airlines, Inc., 647 F.3d 221, 226 (5th Cir. 2011)), and that the Court should mpt app

the twostep process the Supreme Court adopted in Chevron U.S.A., Inc. v. Natural Resources

Defense Council, Inc., 467 U.S. 837 (198%)any other “form of administrativiaw type of

deference,seeid. The Corporation argues in response that “[b]oth the Supreme Court and the
[District of Columbia]Circuit have made cleathatthe Chevronframework applies to its

interpretations ofhe ERISA. Def.’s Mem. at 1213 (first citing MeadCorp.v. Tilley, 490 U.S.

714,722, 726 (1989); then citihdV Corp., 496 U.S. at 650-51; then citiBgck v. Pace Int’l

Union, 551 U.S. 96, 104 (2007); and then citing Davis v. PBGC, 571 F.3d 1288, 1293 (D.C. Cir.
2009) (‘Davis I)).

1. Whether the ChevronFramework Applies

The law in this Circuit is clear that tli&hevron framework applies to the Corporation’s
interpretations ofhe ERISA. At leasteightdifferent Supreme Court and District of Columbia

Circuit opinions suppothis conclusion? SeeBeck 551 U.Sat97 (“The Court has traditionally

41n addition, several decisions authored by members of this Court Blvtadt theChevronframework applies to
the Corporation’s interpretations of the ERIS3ee, e.g.PBGC v. Asahi Tec Corp979 F. Supp. 2d 46, 70
(D.D.C. 2013) (“Under Chevron step two, the Court finds [the] PBG@&pretation to be reasonable Quality
Auto. Servs., LLC v. PBG60 F. Supp. 2d 211, 217 (D.D.C. 2013) (“Thus, far from being ‘manifesttyacgro
the statute,’ [the] PBGC's interpretation represents a reasonable reftliegstatute.” (quotin@€hevron 467 U.S.
at 844));Vanderkam vPBGC 943 F. Supp. 2d 130, 145 (D.D.C. 2013) (“[The] PBGC's interpretation is a
permissible construction of the statute and should be accorded deferencEhmden[s]tep [tjwo.”); Davis v.
PBGC 864 F. Supp. 2d at 155 (“[T]he Court will ap@hevrondeference to those claims in which [the p]laintiffs
challenge [the] PBGC's interpretations of ambiguous ERISA prowsipiiBrown v. PBGC 821 F. Supp. 26, 31
(D.D.C. 1993) (The Court has found that the [d]efendant’s interpretation of [the] ERISubstatial owner
restrictions is consistent with the plain language of the stakitgever, assuming arguendo that an ambiguity
exists in the statute, the Court would nonettleave to reject the [p]laintiffinterpretation ofthe] ERISA. When
an agencynterprets an ambiguous statutory provision, the second prd@hesfron. . . mandateshat the Court
uphold an agencyg’decision under that provision so long as that interpretation is a rekesonal); see alsdRettig
v. PBGC 744 F.2d 133, 14@1, 19, 155 (D.C. Cir. 1984) (employing ti@hevronframework, but determining
that the Corporation’s interpretation of the statute was not reasomalde step two because it “d[id] not represent
‘a reasonable accommodation of conflicting policiescommited to the agency’s care by the statute™ (second
alteration in original) (quotin@hevron 467 U.S. at 845)Fisher v. PBGC151 F. Supp. 3d 159, 1659 (D.D.C.
(continued . . .)
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deferred to th&BGCwhen interpretindthe] ERISA.); LTV Corp., 496 U.S. at 648 fere, the
PBGChas interpretefP9 U.S.C. § 134J7as giving it the power to base restoration decisions on
the existence of follovon plans. Our task, then, is to determine whether aay cbngressional
desire to avoid restoration decisions based on successive pension plans exists, amswethe a
is in the negative, whether tRBGC’spolicy is based upon a permissible construction of the
statute.”);Tilley, 490 U.Sat 722 (applying Chevron deference to the Corporation’s
interpretation of the ERISA provision at issue, as expressed in its amicusPRaigé)v. PBGC,
968 F.2d 1310, 1313-14 (D.C. Cir. 1992p(fr initial question, amstructed by the Supreme
Court’s 1984 leadingecision inChevronjs whether Congress had a specific ihtegarding

the matter at hand. . .If it appears, however, that ‘Congress did not actually have an intent’
regarding the statutorgonstruction question at issue, we will uphold a readinghey
Corporation,the agncy entrusted with the statute’s administrdtiahthe agencys reading
‘represents a reasonable accommodation of conflicting policiegf€ss] committed to the
agencys care’ (fourth alteration in original) (quoting Chevron, 467 U.S. at 84Bpttig v.

PBGC 744 F.2d 133, 141 (D.C. Cir. 1984yVe areinitially confronted with the familiar task of
reviewing an agency’s construction of the statute it is charged with implemeatasgk which

of course we undertake with ddeference to the agency’s congressional mandate and

expertise.” (citingChevron, 467 U.S. at 837Belland v. PBGC, 726 F.2d 839, 843 (Dir.

1984 (‘{The] PBGC'sinterpretation ofthe] ERISA is entitled to great deference.”); see also

(...continued)

2016) (declining to decide whether “the Appeals Board’s decision would digdiwarrantChevrondeference”
because “it is clear that the Appeals Board’s decision in this case does ragerfay’s unreasoned adjudication of
a question of law does not warrant deference of any sort,” and in that[gaseAppeals Board’s decision suggests
that the PBGC read[] the statute to permit such a result[, bJut the decisionatomeplain why” (internal citations
and quotation marks omitted)ss’n of Flight AttendantsCWA, AFL—CIO v. PBGC No. 051036 (ESH), 2006

WL 89829, at *7 (D.D.C. Jan. 13, 2006) (employing @ievronframework, but “conclud[ing] that [th&?BGC's
reliance on the Agreement in deciding to terminate the [ ] Plan is not a §sé@rlaiconstruction’ of § 1342(a)(4)”
unde step two (quotingChevron 467 U.S. at 84243)).
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Deppenbrook vPBGC 778 F.3d 166, 172 (D.C. Cir. 2015) (“Had PBGCAppeals Board

offered its statutory interpretation in its decisletter to Deppenbrook, that interpretation would

likely be subject to the twstepChevronframework.”} Boivin v. U.S. Airways, Inc., 446 F.3d

148, 156 (D.C. Cir. 2006) (“The pilots concede thatRB&C’sinterpretations of the relevant
statutory and regulatory provisions are entitled to judicial deference, @ndde¢hmust uphold
them if they are reasonable.”).

The plaintiffs argu¢hatof thethreeSupremeCourt casesited above—Beck LTV

Corp., andrilley—“two [LTV Corp. andTilley] . . .are outdatedhe third[Beck . . . is

inapposite, and all . . . are distinguishable on their facts.” Pls.” Replgaé3lsad. at 3-4
(“The Corporation nowhere acknowledges the sea change that took place in the field of

administrative law when the Supreme Court decided United States v. Mead Corp., 533 U.S. 218

(2001).")> According to the plaintiffs, the Supreme Court decideddéad Corpthat “informal
agency decisions, such as the informal adjudication at issue here, would no longer be
presumptively entitled t&€hevrondeference.”Id. at 4.

The Court disagreesith the plaintiffs’ assertion thafTV Corp. andTilley are no bnger

good law after Mead Corp., and tligdck does not apply herdn Mead Corp., the Supreme

Court held that “a tariff classification ruling by the United States Customs Setvitgd] no

claim to judicial deference und€hevron, there being no indication that Congress intended such
a ruling to carry the force of law.” 533 U.S. at 221. Instead, the Court “h[e]ld that under

Skidmore v. Swift & Co., 323 U.S. 134 (1944), the ruling is eligible to claim respect according

to its persuasivenessltl. The Court explained that

5> The plaintiffs do not address the Circuit’s decisionBétiand Deppenbeckor Boivin at all, seePls.” Mem. at iii-

vi (not listing these cases in the Table of Authorities); Pls.” Reply-atiisane), and mentioRettigonly in their
discussion of Claim 5 of the First Amended ComplagagPIs.’ Reply at 37. The plaintiffs’ argument regarding the
Circuit’s decisions irPage Davis |, and Davis lare explorednfra.
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administrative implementation of a particular statutory provision qualifies for
Chevrondeference when it appears that Congress delegated authority to the agency
generally to make rules carrying the force of law, and that tecggnterpretation
claiming deference was promulgated in the exercise of that authority. Deategatio
of such authority may be shown in a variety of ways, as by an agency’s {wowe
engage in adjudication or notieedcomment rulemaking, or by some other
indication of a comparable congressional intent.
Id. at 226—275see alsad. at 230 (“It is fair to assume generally that Congress contemplates
administrative action with the effect of law when it provides for a relativeinal
administrative procedurtending to foster the fairness and deliberation that should underlie a
pronouncement of such force.”). The Court noted that “as significant as antdoe@mment
rulemaking is in pointing to Chevron authority, the want of that procedure [ ] does nat thexid

[question], for we have sometimes found reasons for Chevron deference even when no such

administrative formality was required and none was affordégl.&t 230—31see alsad. at 231
(“The fact that the tariff classification here was not a prodtistich formal process does not

alone, therefore, bar the application of ChevionThe Court in Mead Corp. fourtthat the

statute itself “g[a]ve no indication that Congress meant to delegate aytbdditistoms to issue
classification rulings with théorce of law,”id. at 231-32, andhereforeconcluded that “to claim
that [such] classifications have legal forse&o ignore the reality that [fortgix] different
Customs offices issue 10,000 to 15,000 of them each year,” id. at 233. Theidizad, “

Corp. . . . requires that, for Chevrdaference to apply, the agency must have received
congressional authority to determine the particular matter at issue in thelparmanner

adopted.”_City of Arlington, Tex. v. FCC, 569 U.S. 290, 306 (2013

TheCourt is not persuaded that, after Mead Corp., the Chevron framework no longer
applies to the Corporationits interpretations ahe ERISA made through its benefit

determinations. Notably, the Supreme Court’s decisi@erkwas issued six yeaedterMead
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Corp., and in that case, the Supreme Court chose, once again, to defer to the Corporation’s
interpretations othe ERISA as articulated in an amicus bri€deeBedk, 551 U.Sat103-04. In
Beck the Courtwas tasked to decide whether merger wasetanissibleform of plan
termination undejthe] ERISA.” Id. at 102(emphasis removed)The Court noted that, in order
“[t]o affirm the [decision below], [it] would have to decide that merger is a permissible method”
of plan termination under the statute, id. at 103-04, and it “would have to do that over the
objection of the®?BGC which . . . tfook] the position that [tla@plicablestatutory provision]
does_nopermit merger as a method of termination because (in its view) merger israatalée
to (raher than an example of) plan termination,” id. at 104. The Court noted that it has
“traditionally deferred to theBGCwhen interpretindthe] ERISA, for to attempt to answer
these questions without the views of the agencies responsible for enftinelfgRISA, would
be to embar[k] upon a voyage without a compaskl.” (first quoting Tilley 490 U.S. at 722,
725-26; then citindt. TV Corp., 496 U.S. at 648, 631

The plaintiffs argue that iBeck “the Court did not grant (or even discuss) Chevron
deference[, which, according to the plaintiffs,] is unsurprising giverBbek unlikeTilley, was
issued after the Court’s landmark decision in_. . . Mead Corp.” Pls.” Reply at 5. Although the
plaintiffs are correct that the Court did ramtuallyuse the word “Chevron” in its discussion of
the deference affordedto the Corporation’sterpretation®f the ERISA, in the Court’s view,
the Supreme Court’s statememBeckthat “[w]e have traditionally deferred to tRBGCwhen

interpreting[the] ERISA,” see551 U.S. at 104s a reference tthe Chevronframework see

Cuomo v. Clearing House Ass’n, LLC, 557 U.S. 519, 525 (2009) (“Under the familiar Chevron

framework, we defer to an agency’s reasonable interpretation of a stasutbatged with

administering.”) and thus shows that the Supreme Court continues to apply the Chevron
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framework to the Corporation’s statutory interpretationheERISA. Furthermorethe

Supreme Court iBeck an opiniordecided after Mea@orp.,citedapprovinglyTilley andLTV

Corp. in support of its decision that it would continue to defer to the Corporation’s statutory
interpretations othe ERISA. Seeid. Consequently, the Court is convinced thatChevron
framework continues to apply to the Corporation&gbry interpretations dhe ERISA, even
after the Supreme Court’s decision in Mead Cérp.

Notwithstanding the precedent discussed above, the plaintiffs assert foloredidit
reasonsvhy theChevron framework does not apply to the Corporation’s stgtuiterpretations
of theERISA under the facts of this cas@he Court Wil considereach reasom turn.

I. Whether the Appeals Board’s Decision Was a Policy Matter

First, the plaintiffs argue that because “the legal interpretatiofie@fERISA atissue
here directly affect thousands of participants in this Plan and, as a matteseafgure thousands
more in other plans,” the Appeals Boardécsion constitutes a “policy matter’ that stands to
‘have a significant impact’ on Title IV’s ‘stakeld#rs,” and, as a result, “is reserved to the
Corporation’s Board of Directors, and cannot be delegated.” Pls.” Mem. at ((2tati®n
omitted). According to the plaintiffs, because the Appeals Board, and not the Board of

Directors, issued the decision hewader the Circuit’s decision irage “the Corporation failed

6 The plaintiffs argue that that “[w]hile some interpretations offered tiivanformal means may still warrant
Chevrondeference, it is well settled that those offered thramicusbriefs (as inTilley) do not.” Pls.” Reply at 5.
As an initial matter, whether tl&hevronframeworkapplies to the Corporation’s views as expressed in an amicus
brief is not the issue in this case because the Corporation’s views wezesexhthrough the Appeals Board’s
decision. In any event, the decisions that the plaintiffs cite in suppdhefaurportedly “well settled” proposition
(that theChevronframework does not apply to an agency’s statutory interpretation ad statn amicus brief) are
decisions from the Second, Ninth, and Sixth Circgiggjd., none of which constitute binding authority on this
Court. Moreover, in the Supreme Court’s decisioBéck which was issued six yeaafterMead Corp, the

Supreme Court deferred to the Corporation’s interpretations of theAE& xpressed in an amicus hrigee

Beck 551 U.S. at 1034
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to ‘engage in decision-making of the character required by the Corporatioulati@gs,’ in
order to make Chevrateference appropriatefd. at 13 (quotindPage 968 F.2dat 1315).

In Page, as the Court noted above, the Cireuitployingthe twapartChevronanalysis,
concluded “that Congress did not ‘precisely address’ the issue before [the]Qincdér step
one, and thereforeonsideredinder septwo whether “the PBGC'tterpretation of the original
[statutory provision] [was] a reasonable one in vadwhe policies that underlighe] ERISA.”
968 F.2d at 1315. The Circuit “conclude[d] that BRGCdid not engage in decisionmaking of
the character required by the Corporation’s regulations,” namely, the Carptsrétylaws
precludng the Boardof Directors from delegating “[f]inal decision on any policy matter that
would materially affect the rights of a substantial number of employess/ered participants
and beneficiaries.’1d. (citing 29 C.F.R. § 2601.3(b)(5)).The Circuit decided that theatter at
issue inPage “whether unlawful vesting terms retained in a planad¢@liminate the PBGC'’s
obligation to guarantee benefitgd: at 1314, constituted a policy matterder the bylaw
because “thousands of plans, and hence a significant number of participants coveredlander Ti
I, [we]re potentially affected by the Corporation’s interpretation of [tAei®ry provision] as
originally enacted,id. at 1316. Therefore, because the Corporation’s Board of Directors had not
issued a final decisioon the matterthe Circuit remandetthe caseo the district court “to invite
the Boardof Directors’] first-instance decision.’ld.

Upon review oPage the Court agrees with the CorporatisaeDef.’s Mem. at 14, that

Pageis distinguishable from the circumstances hereRdge the Circuit wasssessing

729 C.F.R. § 2601.3(b)(5) no longer exists, as the Corporation’s bylawswarecated in 29 C.F.R. part 4002.
The regulation analogous to the earlier version, now 29 C.F.R. § 4002)(Mg)provides that the Board of
Directors “may not delegate . [a]pproval of any policy matter (other than administrative policies)whould have
a significant impact on the pension insurance program.”
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Corporation decision that would “potentially affect[]” “thousands of plarge€968 F.2d at
1316 see alsad. at 1311 (explaining that the plans at issue “had not been amended prior to
termination to reflect the mandatory vesting provisions set qtliehERISA Title I"). Here, on
the other hand, the plaintiffs challenge the Corporation’s conclugibimsegard to a single
plan.

Furthermore, lte Court is not convincdaly the plaintiffs’ argumengeePIs.’ Reply at 7,
that the large number of participants and beneficiaries that stand to be inpatited
Corporation’s decision heresgeeAm. Compl. 1, transforms the Corporatiobé&nefits
determinationsinder the Pilots’ Plan into a policy matter under the bylaiwee plaintiffshave
notidentified, seePls.” Mem. at 12—-13; PIs.” Reply at 6—8, nor could the Court locate, a single
case other tharPagein which a court determinetthat a decision made by the Corporation
constituted a policy decision that, under the bylaws, could only be made by the Corporation’
Board of Directors. Accordingly, the Court concludes that the Corporation’s Isenefit
determinations here do not condita nordelegableolicy matter under 29 C.F.R.

8 4002.1(a)(3)(v), and therefore, the holdindgPagedoes not preclude the Court from applying

the Chevron framework ithis casé

8 The plaintiffs also argue that the Appeals Board’s decision “illustratsly how the Corporation uses its appeals
decisions to make and extend policy.” PIs.” Reply at 7. The plaintfésthat the Appeals Board cited its prior
decision inDavis, and argue that, “if affirmed here, the Corporation will cite its legatahitations in this case as
precedet for future decisions.’ld. Therefore, according to the plaintiffs, “[w]hat the Corporation is up to
incremental policymaking through informal adjudication . . . and is owed no deference bguhs ¢in light of its
own regulations anBag@, absent approval by the Board of Directorkl? The Court is not persuaded that the
Appeals Board’s reliance on its prior decisions, without the Board etirs’ approval, makes ti@hevron
framework inapplicable. To the contrary, it would be arbitrary and ¢gapsidor the Appeals Board twt consider

its precedentSeeFriedman v. Sebeliyu$86 F.3d 813, 828 (D.C. Cir. 2012) (“The [agency’s] decision . . . was
arbitraryand capricious with respect tthé determination at isspieecause it failed to explain its departure from the
agency’sown precedents); see alsWilliams Gas PocessingGulf Coast Co. v. FERG73 F.3d 1335, 1341 (D.C.
Cir. 2004)(“[W]e will not countenance an agensydeparture from its precedent without explanation.”).
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il Whether the ChevronFramework Applies to the Corporation’s
Interpretations of the ERISA as Trustee

Secondthe plaintiffs argue that “the Corporation’s interpretations concerning thie asse
allocation process were undertaken by the Corporation in its fiduciary rdk@s/trustee
not as Title IV regulatoor even guarantor, and thus they fall outside the scope of Chevron
deferencé,Pls.” Mem. at 13, becaugbkeydid not constitute an exercise of authority to “make

rules carrying the force of law” delegated to it by CongressidséguotingFogo & Chao

(Holdings) Inc. v. HS, 769 F.3d 1127, 1136-37 (D.C. Cir. 201 4ke alsd’ls.” Reply at 4
(same). The Corporation argues thatDavis |, the Circuit “expressly rejected” the plaintiffs’
argument that the Corporation’s asset allocation decisions as trustee do hGtheermn
deference, and therefore, the Court should reject that argumenSesieef.’s Mem. at 15.

In Davis |, the gaintiffs, retired U.S. Airwaygilots and their beneficiaries (the “U.S.
Airways pilots”), appealed the district court’s denial of their motion for a preliminary injunction
“to prohibit thePBGCfrom implementing its benefits determinations while the[ir] suit
[challenging those determinations] [wa]s pending.” 571 F.3d at 12Aihat case, like here,
“the PBGCwas appointed to serve as trustee of th&[ Airwayspilots’] retirement plan,id. at
1291, andalso like here, th&).S. Airways pilotsarguedthatChevron deference “should not
apply . . . when theBGCis acting as trustee rather than guaranidr,at 1293.The Circuit
rejected the).S. Airways pilots’argument, concluding:

We see no reason to depart from the usual deference we give tecemrey ag

interpreting its organic statute. The pilots point out that a private party sesving

trustee would not receiv@hevrondeference, but this point proves nothing. Unlike

a private trustee, tfeBGChas unique experience and “practical agency exgeérti

in interpreting[the] ERISA. The PBGG s therefore “better equipped” to interpret

[the] ERISA than courts, and it is for this reasae defer to the PBGC's

authoritative and reasonable interpretations of ambiguous provisiofihedf
ERISA.
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Id. (quoing LTV Corp., 496 U.S. at 651)Thereafter, the district court entered summary
judgment to the Corporation regarding the U.S. Airways pilots’,pduich a different Circuit
panel affirmed irDavis Il. See734 F.3d at 1164.

In Davis I, the Circuit determined that it “need not resolve the parties’ contentions
regarding whether theBGCis entitled to deference pursuant to Chevron . . . when it acts as the
trustee in an involuntary retirement plan termingtitsecause in that case, “[r]aegless of the
standard of deference, the [U.S. Airways plJilots’ claims relating t&® B®C’sinterpretation of
the statute and regulations must faild. at 1167. As a result, the Circuit also declined to
“decide whether the decision Bavis [l], regading the Pilots’ request for a preliminary

injunction, is the law of the case on the standard of revide.(citing Sherley v. Sebelius, 689

F.3d 776, 783 (D.C. Cir. 2012)).

Regarding th®avis 1l decision, the Corporation contends that “[a]lthough the D.C.
Circuit held. . . that it ‘need not’ resolve the level of deference to apply [to the Corporation], it
did not reject or modify the earlier holding iDdvis [.” Def.’s Mem. at 13 n.7see als®ef.’s
Reply at 45 (same).The plaintiffsdisagreecontending that thetandard of reviews still an
open question, despite the Circuit’s rulindavis |, becausé[rJulings involving challenges to
preliminary injunctions, when not made after the full briefing on the meritsaiypi@an ordinary

appedg are notstare decisis.’Pls.” Mem. at 13 n.Tfirst citing Va. Petroleum Jobbers Ass'n v.

Ped. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 1958); then citing Nat'l Org. for Women,

Wash., D.C. Chapter v. Social Sec. Admin., 736 F.2d 727, 744 n.154 (D.C. Cir. 1984)

(Robinson, J., concurring)see alsd’ls.” Reply at 6 (same).

The Court is required tadhere tdhe Circuit’'s decision iDavis |and applythe Chevron

frameworkto the Corporation’s asset allocation determinations for two reasons. Firstothe t
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cases the plairffs cite in support of their position do nattaally state that the doctrine of stare
decisisdoes not apply to a decision resolvangioton for a préminary injunction In

Petroleum Jobberthe petitioneffiled, among other motiongmotion for astayto enjoin

proceedingpending before the Federal Power Commissi®ee259 F.2d at 923. le Circuit
declinedto grantthe petitioner'snotion, andwice noted that its rulings wetpv]ithout
prejudice to a contrary showing at the time the cfjwete to] hedl th[e] case on the merits
Id. at 925;see alsad. at 926 (“Again, without prejudice to a later contrary shoviangthe]
responderi}. But nowhere in its opinion did the Circuit state that the principlegak decisis

would not apply to its decisiorSee generallyd. Likewise, in_Nat'| Org. for Women, the

Circuit in aper curiamopinionaffirmed the district court’s issuance of a preliminary injunction
barring the release of certain documents pursuant to a FOIA re@e=st36 F.2d at 728. In a
concurring opinion, Judge Robinson stated that he would have preferred to

remand the appead phases of these cases to the District Court with instructions to
remand in turn to [the agendyle question of release of information exempt under
FOIA but unaffeted by the Trade Secrets Act. [kejuld further instruct the court

to afford [the agend an opportunity to revise its faihding procedures in such
manner as it may desir@-He] would affirm the District Court’s rulings in all other
respects, and let the preliminary injunction remain in force subject to thescourt’
further order.This dsposition of these appeals, of course, would leave the parties
at liberty to litigate the merits fully, free of any preclusion or limitation by the
determinations leading to that injunction.

Id. at 744(emphasis addedRobinson, J., concurring). In a footnote, Judge Robinson noted that
“[t] he decision of a trial or appellate court whether to grant or deny a prelirmpargtion does

not constitutehe law of the castr the purposes of further proceedings and does not limit or

preclude the pées from litigating the merits. 1d. at 744 n.154 (emphasis added)

(quoting Berrigan v. Sigler, 499 F.2d 514, 518 (19.72herefore Petroleum Jobbers amht’l

Orq. for Women stand for the proposition that the Circuit’s rulings regarding motioas f
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preliminary injunction or tcstayproceedings in a cask® not constitute the law of the case, nor
do they preclude the parties from litigating the merits of the issueurefutoceedingsn that

case SeeNat'| Org. for Women 736 F.2d at 744 & n.4; Petroleum Jobbers, 259 F.2d at 925.

They do not, however, stand for the position that the Circuit’s rulings on such motions have no

precedential valuer stare decisigsmpact SeeNat'| Org. for Women736 F.2d at 744 & n.4;

Petroleum Jobbers, 259 F.2d at 925.

Indeed the Circuit has clearly distinguished between the doctrines of law of thercase

preclusion andtare decisis In Mahoney v. Babbitt, 113 F.3d 219 (D.C. Cir. 1997), the Circuit
declined to vacate its prior order issuing an injunction peyitie resolution of aappealon the
grounds of mootnesseeid. at220. The Circuistated:

While it is generally accepted that a mooted judgment should not preclude the
litigants in future litigation, preclusion is not the same thingtage decisisand it

is not selfevident that the precedential effects of a mooted judgment should be any
less persuasive than if the mooting events had not occlPredlusion is normally
based on a decision as to the controversy between the litigating fantiesdent
ordinarily is not. Precedent, more often than not, is drawn from cases not involving
either of the parties for or against whom the precedent is offered.

As one commentator has pointed dhére is no particular reason to assume that a
decision, later mooted, is any less valid as precedent than any other opinion of a
court. “So long as the court believed that it was deciding a live controversy, its
opinion was forged and tested in the same crucible as all opinions.”

Id. at 222(emphasis addgdquoting 13AWright & Miller, Federal Practice & Procedure

§ 3533.10 (2d ed. 198¢) Applying these principles to the case at,lmthoughthe Circuit's

ruling in Davis IregardingChevrondeferencelid not preclude the parties in thasedrom

further litigating that issue in subsequent proceedings, nor did it preclude a subsequent panel
from declining to decide that issue upon review of the district court’s decision oreths, itine

Davis| ruling regardingChevrondeference still has precedential value.

31



Second, even if thBavis |opinion were not binding on this Court, which obviously it is,
the Court wouldstill reach the same conclusioegarding the standard of reviepplicable here

as the Circuidid in that case The Circuitdecidedin Davis | thatChevrondeference is

applicable to the Corporation’s asset allocation determinatiorestakén as trustdeecause
“the PBGChas unique experience and ‘practical agency expertise’ in interpfet@)ERISA.
The PBGGis therefore ‘better equipp’ to interprefthe] ERISA than courts, and it is for this
reasorthis Court will also]defer to thd®?BGC’sauthoritative and reasonable interpretations of
ambiguous provisions ¢the] ERISA.” 571 F.3d at 1293 (quotingdV Corp., 496 U.S. at
651)°

The plaintiffs also argue that the fact that the Corporation’s asset allocation
determinations were made in its capacity as trustee

is especially relevant here, as [the p]laintiffs have plausibly allegeddkiztr than

in the detached environment of a regulator, the Corporation, in its capacity as

trustee, engaged in various conduct that resulted in the Corporation earn[ing]

massive investment returns off of assets that should have beenditoested to
the plaintiffs.

9 The Court notes that even though a trustee that is not the Corporation wouldeie¢ @hevrondeference, that
does not necessarily mean that such a trusteeislusions would be reviewel novo As the Circuit has
explained,

[i] n Eirestone Tire& Rubber Co. v. Bruch489 U.S. 101, 115 (1989), the Supreme Court held that
“a denial of benefits challenged under [29 U.S.CL1L182(a)(1)(B) is to be reviewed undede@novo
standard unless the benefit plan gives the administrator or fiduciseyettinary authority to
determine eligibility for benefits or to construe the terms of the plan.thifnlatter category of
cases, the standard of reviewariously described by the Court as “arbitrary and capricians’
“abuse of discretion” review-is plainly deferential.”

Wagener v. SBC Pension Benefit PlaNon Bargained Prgm407 F.3d 395, 402 (D.C. Cir. 2005). In other words,
the level of deference a plan trustee is afforded depends on the terms of teegiband is not, as the plaintiffs
argue necessarily alwayde novg seePls.” Mem. at 12see alsd’Is.’ Reply at 17 n.6. The plaintiffs do not raise
any argument regarding the level of discretion that the Plan affordstedrin its briefing before this Cousee
generallyPls.” Mem.; PIs.” Reply, nor did they do so in their appeal bet@®,generallAR 560-617, and

therefore, the Court need not consider this isseeNuclear Energy Inst., Inc. v. EBAB73 F.3d 1251, 1297 (D.C.
Cir. 2004)(“It is a hard and fast rule afiministrative law, rooted in simple fairness, that issues not raisem lagfo
agency are waived and will not be considered by a court on réuiew.
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Pls.” Mem. at 13-14 (second alteration in original) (internal quotation marks andrcitati
omitted);see alsd’ls.” Reply at 14 (same). Although it may be true that any assets that the
Corporation retained instead of allocattnghe plaintiffscouldyield a return to the Corporation,

that istrue in every case in which the Corporation is appointed as truste®iesh v. PBGC,

744 F.2d 156, 161 (D.C. Cir. 1984) (“The dual role of trustee and guarantor, a role that Congress
has specifically authorized for tiRBGC undoubtedly has some built-in poteht@ a conflict

of interest.”). And because the plaintiffs do not proadg specific evidence of seliterested

bias or misconduct that influenced thenefitsdeterminatios about which they disagresee

Pls.” Mem. at 13—14% the Court finds that the plaintiffs have mpdausibly alleged an

misconduct by the Corporation that would warrant the Codepartirefrom its conclusion that

the Chevronframework appliesn this case.

iii . Whether the Appeals Board’s Decision Is Todnformal for the
Chevron Framework to Apply

Third, the plaintiffs argue that “the informal nature of the Appeals Board’s dacisi
places it outside of Chevranscope.” Id. at 14 According to the plaintiffs, “the absence of

formal procedures ‘weighs against the application of Chestederence,” Pls.” Reply at 9
(quoting_Fogo de Chao, 769 F.8t1137), andhereforethe Court should examine the factors

that the Supreme Court set forth in Barnhart v. Walton, 535 U.S. 212 (20@8%essing

whether theChevron framework appliespecifically “the interstitial nature of the legal

guestionthe related expertise of tf@gency the importance of the question to administration
of the statutethe complexity of that administratipand the careful consideration flaggency

has given the question over a long period of tiBarnhart 535 U.S. at 222.

0 The plaintiffs’ challenges regarding the Administrative Record @@idsednfra.
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In Fogo de Chaahe Circuit declinedor the following reasons to apply tkxevron
frameworkto a decision by thBepartment of Homeland Security’s Administrative Appeals
Office derying a L-1B visato one of the restaurant’s churrasquaihefs. _Se&69 F.3d at 1130,
1135-37. First, the Circuit concluded that the agency’s regulation “largely paryo#fir
than interpret[edlthe key statutorylanguage’ and thusmerited no deferencdd. at 1136.
Second, th®epartmentopenly conceded at oral argument” that the Appeals Office’s ruling
was “nonprecedential,” and that, agesult,its “interpretation of the statutory langudgkd not
merit Chevrondeference._Sed. Thereforethe Circuit concluded théthe expressly non
precedential nature of the Appeals Offcdecision conclusively confirm[etfjat the
Department wa not exercising through the Appeals Office any authority it had to make rules
carrying the force of law.’ld. at 1137. Third, the decision “w[as] the product of informal
adjudication within th¢United States Citizenship and Immigratid®grvicgs], rather than a
formal adjudication or noticandcomment rulemaking,id. at 1136, nowas it “marked by the
gualities that might justifChevrondeference in the absence of a formal adjudication or Rotice
andcomment rulemaking,” id. at 1137.

The Court findghatFogo de Chao does not compel the conclusion that the Chevron
framework does not apply here because the three bases for the Circuit’'sioanolé®go de
Chaosimply do notapply to the circumstances in this cageérst, the plaintiffs do not argulkeat
anyCorporation regulatiomerelyparroted the ERISA statutege generalli?ls.” Mem.; Pls.’
Reply, and thereforghe first basigor the rulingin Fogo de Chao is inapposigge769 F.3d at
1136. Second, unlike the DepartmenEogo de Chaasee id., the Corporation has not
conceded here that its decision is not preceden&algenerall{pef.’s Mem.; Def.’s Reply, and

therefore would merit noChevron deference on that basis. Third, unlikeCtepartment’s
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decision in Fogo de Chao, the Court concludes that the Appeals Board’s decisiontarghalt
also an informal adjudicatiomas“marked by the qualities that might justiBhevrondeference
in the absence of a formal adjudicatiamotice-andeomment rulemaking. See769 F.3d at

1137(citing Barnhart 535 U.S. at 222).

Moreover, pplying theBarnhartfactors,the Court is convinced that the Corporation’s
decisionheremeritsChevron deference. Again, Barnhart the Supreme Court set forth five

factorsfor courtsto consider in determining whether an agency’s action merits Chevron

deference: the interstitial nature of the legal question, the related expertise [@fgemcy, the
importance of the question to administration of the statute, the complexity afithatistration,

and the careful consideration ffladgency has given the question over a long period of.'time

535 U.S. at 222. “There is no denying the complexity of the statutory regime under which the
[Corporation] operates, the [Corporation’s] expertise[,] or the cargdttl af the scheme it

devised to reconcile various statutory provisions.” Mylan Labs., Inc. v. Thompson, 389 F.3d

1272, 1280 (D.C. Cir. 20043ee alsdilley, 490 U.S. at 726 For a court to attempt to answer
these questions without the views of Hgengy] responsible for enforcinighe] ERISA, would
be to ‘embar[k] upon a voyage without@mpass’ (second alteration in original) (quoting Ford

Motor Credit Co. v. Milhollin, 444 U.S. 555, 568 (1980)And the administrative record in this

case makes clear that the Corporation and its Appeals Board carefully cechsielesral
complex questions regarding taéninistration of a complex, 17pagePlan seeAR 114-292,
in accordance with both the statute and the Corporation’s own regulations. pégABoard’s
decision is a seventyinepage, sing-spaced documergeeAR 1-79, which resolved thirteen
discreteand complexssuegaisedin an appeal thahvolved a recordconsis{ing] of more than

2,000 total pagesAR 3. In short, the thoroughature ofthe Appeals Board’decisionclearly
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supports the positiothat theChevron framework applies, and indeed, courts have afforded the

Corporation Chevrodeference fostatutory interpretationsr lessexhaustive.See, e.q.

Quality Auto. Servs., LLC VPBGC 960 F. Supp. 2d 211, 217, 221 (D.D.C. 2013) (concluding

that the Corporation’s statutory interpretatiortled ERISA in its “two-page determination”
“represent[ed] a reasonable reading of the statute”).
Lastly, thetwo cases that thdantiffs cite assupport for their proposition that the

Chevron framework does not appbgePls.” Mem. at 14f{rst citing Sun Capital Partners Il v.

New England Teamsters & Trucking Indus. Pension Fund, 724 F.3d 129, 140 (1st Cir. 2013);

then citingGCIU-Emp’r Ret.Fund v. Quad/Graphics, Inc., 250 F. Supp. 3d 551, 566 (C.D. Cal.
2017)), are not only not binding on this Court, iouany event aralsodistinguishable.

In Sun Capitalthe First Circuitonsidered “important issues of first impression as to
withdrawd liability for the pro rata share of unfunded vested benefits to a multienmgepsion
fund of a bankrupt company.” 724 F.3d at 132. The plaintiffs, “two private equity funds, [ ]
soughta declaratoryudgment against” the defendant, “a struggling portfolio company,” “which
brought into the suit other entities related to the equity funids."The Corporation was not a
party to the litigation, but filed an amicus brief in support of the defenciedid. at 133. The
Corporation “ha[d] not adopted regulations defining or explaining the meaninigé statutory
terms at issuggnd “[tlhe only guidance [the First Circuit] ha[d] from tRBGC[wa]s a 2007
appeals letter, defended in its amicus brigfl’ at 139. In its amicus brief, the Corporation did
“not assert that its 2007 letter [wa]s entitled to deference under Cliesatirer, it “claim[ed]

entitlement to deference und&uer v. Robbins, 519 U.S. 452 (1997)d. at 140. The First

Circuit disagreed tha&uer deference was warranteeécause, under Christopher v. SmithKline

Beecham Corp:‘such deference is inappropriate where significant monetary liabitityd be
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imposed on a party for conduct that took place at a time when that party lacked faiohttie
interpretation at is®1” 1d. (citing 567 U.S. 142, 156 (2012)). Further, the First Circuit
determined that “even €hristopher was not an impediment&oer deference, the
antiparroting principle would be . . . [, and t|R8GCJ’s] regulations mfl]e no effort to
define” the statutory terms at issué. at 141. Therefore, because the First Circuit’s decision
concerned whether or not to ap@lyer deference, na€Chevrondeference, anthe First Circuit
determined thafuer deference was inappropriate for two circumstammgpresent here, the
Court concludes that Sun Capitsdistinguishable.

In GCIU, the United States District Court for the Central District of California reviewed
an appeal of an arbitration decision regarding “withdrawal liability und€dithe].ERISA. . .
and the Multiemployer Pension Plan Amendments Act of 1980.” 250 F. Supp. 3d at 554. The
defendant, an employer that “ceased contributing to a multiemployer pensionglan,” i
“argue[d] that the [curt should defer to an opinion letter written by the . . . Corporation [ ] that
concluded that the [twenty]-year payment cap should be applied before the partdehwal
credit,”id. at 564. The court concluded that the opinion letter did not merit Chdeference
because “agency opinion letters do not warrant [sdefgrence,id. at 565 (citingChristensen
v. Harris Cty, 529 U.S. 576, 587 (2000)), and because “there is ho ambiguity under the [statute]
as to whether the [twentylear payment cap should be applied before the partial witladiraw

credit,”id. at566;see alsad. (“The PBGC’scontrary conclusion cannot supersede unambiguous

statutory language.”). The district court also “conclude[d] that the opleitar carrie[d] little
or no added persuasive force under Skidfhbegause itd[id] not address the myriad
arguments that cut strongly against its interpretation, andBi&Cd[id] not appear to rely on

any specialized knowledge or expertise in reaching its conclusidn.”
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The Court concludes th&CIU is distinguishabldor two reasons First, in that case, the
Corporation was not a party to the suit, nor was either party seeking judicial hae
Corporation decisionSeeid. at 554. Second, the Corporation opinion letter in that case was a
two-page letter, writte by the Acting Director of the Corporation’s Legal Departnrmeate than
thirty years before th&CIU decision was issued, responding to a “requedhisPBGC'’s
opinion concerning [a provision] ¢he] ERISA” SeeArbitration Record at 626—2GCIU—

Empr Ret. Fund v. Quad/Graphics, Inc., No. 16-3391 (C.D. Cal. Aug. 17, 2016), ECF No. 21-9.

Therefore, the Corporation’s “uncited, conclusory assertions of law in a shormaif

document that does not purport to set policy for future [Corporation] determinagesEg8x v.
Clinton, 684 F.3d 67, 78 (D.C. Cir. 2012), is unlike the Appeals Board’s decision in this case,
which “was offered in an ‘exhaustive [adjudicative] decisionwhich the agency . .'was

acting pursuant to an express delegation from Congress’ . . . [and] addressisglyptbei sort

of complex, interstitial questions that the [agency] deserves deferencad¢esaddl. at 77478

(first and final alterations in original) (quotiddenkes v. DHS, 637 F.3d 319, 326, 331-32 (D.C.

Cir. 2011)). Accordingly, the Court concludes that the Appeals Board’s decision is not too

informal forthe Chevron framework to appty.

11 The Court locate a third case in which a court concluded thatGhevronframework did not apply to the
Corporation’s actiongeeln re UAL Corp. (Pilots’ Pension Plan Terminatipa$8 F.3d 444 (7th Cir. 2006), but
concludes that it too is distinguishable from thewnstances here. In re UAL Corp, the Corporation filed an
adversary complaint in the United Airlines bankruptcy proceedsagid. at 44748, pursuant to its authority under
29 U.S.C. § 1342, which “requires the PBGC to initiate litigatiah,&t450. The Seventh Circuit determined that
the Corporation did not mei@hevrondeference for its actions under § 1342, which “requires the PBGCitdanit
litigation,” because that section “gives the resolution of” whether “thetLAgreement betweenriited and the
ALPA exposed the [PBGC's] insurance fund to an ‘unjustified incread&bility” “to the judiciary; [thus,] the
PBGC participates as a litigant, not as the decisiaker.” Id. at 4568-51. Here, the Corporation is not seeking
Chevrondeference for any action it took as a litigant under § 1342, but rather fariefibdeterminations, as
affirmed by the Appeals Board’'s comprehensive decisRgeSara Lee Corp. v. Am. Bakers Ass’n Ret. P&IP

F. Supp. 2d 32, 38 (D.D.C. 2007) (“The pigion at issue itunited Airlines however, actually interprets a different
provision of[the] ERISA,29 U.S.C. § 1342, which pertains to lawsuits initiatedthg] PBGC wherelit] acts as an
ordinary litigant, as opposed to actions, such asthes that challenge the agency’s determinations pursuant to
§1303Y).
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Iv. Whether the Administrative Record Is Facially Flawed

Fourth, the plaintiffs argue that “the Appeals Board’s degiganconsistent with the
gualities of an agency determination deserving of Chedederence because it relies upon a
facially flawed administrative record.” PIs.” Mem. at 14. According to thiefdfs, “by relying
upon an outdated and discredited evaluation of the Plan’s assets, the Corporation’s agtion is
only due no deference, but is, on its face, arbitrary and capricitdisat 15. In response, the
Corporation rejects the factual predicate of the plaintiffs’ argumentthat the administrative
record is flawed.SeeDef.’s Mem. at 17 (The] PBGCdid not, as the [plaintiffs] assert,
‘acknowledg[e] that its initiabaluation efforts were flawed.” (firslteration in original)
(quoting Pls.” Mem. at 8 n.5)). Although the Corporati@knowledgeshat it “initiated a re
evaluation of the Plan’s assets,” it asserts that “this was not becausekobanyflaw in the
initial valuation for this Plan, but rather, in an abundance of caution due to centzn fla
identified inothercases in which the initial valuation was performed by the same contractor.”
Id. According to the Corporation, it issued its determination while the re-evalua®pending
in order to “avoid[] delaying the [plaintiffs’] benefit determinations,l@lpreserving their right
to challenge any later adjustment to their benefild."at 1718. And the Corporation argues
that even if its determination “cannot be sustained on the administrative recoeiméuy( | is
not to eliminate the applicabtkeference,” but rather “to remand to the agency for addition

investigation or explanatich.ld. at 18 (quoting Cty. of Los Angeles v. Shalala, 192 F.3d 1005,

1023 (D.C. Cir. 1999).
The Court is not persuaded that the Corporation’s relianteeonitial evaluation of the
Plan’s assetwould render the Corporation’s statutory interpretatiorjthef ERISA ineligible

for Chevrondeference To the extent that the plaintiffs argue that the Corporation’s reliance on
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the initial evaluation was arbitraryd capriciousthe Courtrejects that argument becaubke
plaintiffs have not suffered any prejudice as a result of that reliance becausehkiaton has

since been completedgeeOlson v. Clinton, 602 F. Supp. 2d 93, 103-04 (D.D.C. 2009) (“When

aplaintiff alleges that an agerisydecision suffers from procedural flaws that render its decision
‘arbitraryandcapricious,” he must show that procedural errors existed and that prepsiitted

from these error§(citing Carstens. Nuclear Regulatory Comm’n, 742 F.2d 1546, 1558 (D.C.

Cir. 1984)). The new “value of the [P]lan assets is aboutloalt of 1% (0.5%) higher than in
the initial evaluation,” “6,000 of the 13,000 participants” will receive a benefiéasa, “[t]he
average increase in monthly benefits is less than four dollars, “95%haft] will be less than
ten dollars per month,” and “[p]articipants who receive a revised benefit destioni will be

able to appeal the new determinatioelta Pilot RetirementIBn’s Asset Reevaluation

Questions and Answers, Pension Benefit Guaranty Corporation, https://www.pbdmogtv/a

fag/deltaassetre-evalga (last visited Mar. 23, 2018j. And the Court agrees with the

Corporation that itmay base its defense of thedpitiffs’] benefit determinations only on the
documents that the agency considered,” and therefore, “[a]ny attempt titusellise agency’s

later assete-evaluation would not demonstrate the ‘careful consideration’ . . . but rather, violate

bedrock precepts of adminiative law.” Def.’s Reply at 10; see alBta. Power & Light Co. v.

Lorion, 470 U.S. 729, 743-44 (1985) (“[T]he focal point for judicial review should be the
administrative record already in existence, not some new record niizally im the reviewing
court.” The task of the reviewing court is to apply the appropriate APA standadef| 5

U.S.C. § 706, to the agency decision based on the record the agency presents @atimgrevi

2The Court takes judicial notice of the publicly available information on thipdCation’s website See, e.qg.
Seifert v. Winter555 F.Supp.2d 3, 11 n.5 (D.D.C2008)(Walton, J.) (collectingases that allow the taking
of judicial noticeof information published ogovernmentvebsites.
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court” (alteration in original)first quotingCamp v. Pitts411 U.S. 138, 142 (1973); then

citing Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 ()97Agcordingly, the

Court concludes that the Corporation’s decision to re-audit the Plan’s asseisjanadehich
the plaintiffs themseks requested in their appeal, #d& 1,and to issue new, appealable benefit
determinations based on the re-audit, does not render the Chevron framework inagpliteble
matter!?

2. The Applicable Standards of Review

For all of the reasons stateldowe, the Court concludes that the Chevframework
applies. With respect to questions of statutory interpretafitime ERISA, the Court willfirst
consider'whether Congress has directly spoken to the precise question at eassiiaf “the
intent of Congess is clear” from the statute’s language, “that is the end of the mattee for th
[Clourt, as well as the agency, must give effect to the unambiguously expressedfintent
Congress.”Chevron, 467 U.S. at 842-43. However, if the statute is ambiguous, the Court shall
defer tothe Corporation’s construction of the statueeid. Deference is due “not only

because Congress has delegatedrtaaking authority to th@Corporation] but also because that

B1n their reply, the plaintiffs assert a fifth reason why the Corporatlmenefits determinations should not be
affordedChevrondeference: “The fact that Congress clearly did not intend to provide tip@i@ton with
deference when serving in a trustee capacity allocating assets under 29 URBLlAa§ i$ further evidenced by
contrasting the language there with that oB884(f).” Pls.’ Reply at 15. According to the plaintiffs, the language in
§ 1344(f), which states that the Corporation’s determinatiortseofdlue of certain recovery payments “shall be
binding unless shown by clear and convincing evidence to be uneddsgid. (quoting 29 U.S.C. § 1344(f)(4)),
“stands in stark contrast to that of § 1344(a),” where Congress “dédbninclude the ‘clear and convincing’
standard later articulated in 8 1344(fg” at 15-16. As an initial matter, “[jjudges in thisi€rict have repeatedly
held that arguments may not be raised for the first time in a partyis"rdgytes v. Trustify, InG.297 F. Supp. 3d
191, 202 (D.D.C. 2018) (Walton, J.) (collecting cases). In any event, &wgdecision to not add a “cleada
convincing evidence” standard, or any other standard, suggests that€3dntgeded courts to apply the default
“arbitrary and capricious” standard that is typical of judicial review ehay actions._See, e.tinited Steel, Paper
& Forestry, Rubbe Mfg., Energy, Allied Indus. & Serv. Workers Int'l Union, AFCIO-CLC, ex rel. Participants
& Beneficiaries of Thunderbird Mining Co. Pension Plan v. PBBI7 F.3d 319, 323 (D.C. Cir. 2013]The]
ERISA permits plan participants who aaelversely affeted’ by an action of théCorporation]to bring suit against
the agency in district cour29 U.S.C. 81303(f), but the statute does not specify the standard of judicial relnew.
such a case, a court generally must apply the ‘arbitrary or captistandard of the Administrative Procedure
Act, 5 U.S.C. 8 706(2)(AJ).(citing Alaska Dept of Envtl. Conservation v. EBA40 U.S. 461, 4987, (2004)).
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agency has the expertise to produce a reasteadion.” _Vill. of Barrington, lll. v. Surface

Transp. Bd., 636 F.3d 650, 660 (DTIr. 2011). And the Court must accept the Corporation’s

interpretation of its own regulations unless plainly erroneous or inconsistartheitegulation

itself. SeeAuer, 519 U.S. at 461see alsdoivin, 446 F.3d at 154 (noting that courts “owe
substantial deference” to the Corporation’s “interpretation of its own regusak

In regard to the standard of review for all other actions of the Corporation challbgged
the plaintiffs, the Court concludes that Claims Two through Four must be resolved under the
arbitrary and capricioustandard ofeview'* becauséhey are brought pursuant to 29 U.S.C.
8 1303(f),seeAm. Compl. T 14, and “§ 1303(f) . . . does not spetié/[applicablektandard of
judicial review. [And i]n soh a case, a court generally must apply the ‘arbitrary and capricious’

standard of the Administrative Procedure Act, 5 U.S.C. 8§ 706(2)(Xlifed Steel, Paper &

Forestry, Rubber, Mfg., Energy, AdH Indus. & Serv. Workers Int'l Union, AFICIO-CLC, ex

rel. Participants & Beneficiaries of Thunderbird Mining Co. Pension Plan v. PBGC,3®7 F

319, 323 (D.C. Cir. 2013%see alsad. at 324 (“In the administrative context, we generally
review an agency’s application of an undisputed legal standard to a partitwiafasts under a
deferential standard.

To determine whether ti@orporation’sactiors were“arbitrary, capriciousan abuse of

discretion, or otherwise not in accordance with law,” 5 U.S.C. 8§ 706(2)(A), the Court “ts not t

¥ The parties do not disputegePls.’ Mem. at 35see alsdef.’s Mem. at 39, that Congress hiesiqated the
standard of review for Claim Five, whiathallenges the Corporation’s calculationdehefitsunder §1322(c):
“Determinations under this subsection shall be made by the [Clorpdratiorand] shall be binding unless shown
by clear anatonvincing evidence to be unreasonable,” 29 U.S.C. § 1322(c)(4).

15 Other members of this Court have agreed that arbitrary and caprieioe applies to challenges to the
Corporation’s determinations brought pursuant to § 1303¢e, e.g.Maher v. BGC, 271 F. Supp. 3d 296, 300,
302 (D.D.C. 2017)econsideration denietNo. 161646 (KBJ), 2017 WL 7689634 (D.D.C. Dec. 1, 20Efpeal
docketed No. 185036 (D.C. Cir. Feb. 12, 2018urmeister v. PBG(943 F. Supp. 2d 83, 888 & n.4 (D.D.C.
2013);David v. PBGC 864 F. Supp. 2d at 155ara Lee Corp512 F. Supp. 2d at 338.
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substitute its judgment for that of the agendygtor Vehicle Mfrs. Assh of U.S., Inc. v. State

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). And, when an agency action depends on a

“high level of technical expertise,” the Court must “defer to ‘the informedetisn ofthe

responsible federal agency] Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 377 (1989)

(quotingKleppe v. Sierra Clo, 427 U.S. 390, 412 (1976)). Bthe Corporation must still

articulatea “factual basis” that permits the Court to “conclude thaPtA&Chas reached its
decision on the basis of a reasonable accommodation of the policies undéngjdiRISA.”
Rettig 744 F.2d at 156.

To uphold the Corporation’s actioneetCourt must be satisfied thihe Corporation
“examine[d] the relevant [issues] and articulate[d] a satisfactory explariatida action
including a ‘rational connection between the facts found and the choice m&taté Farm463

U.S. at 43 (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).

Although the Couriust conduct a “searching and careful” revi€itizens to Presrve Overton

Park 401 U.S. at 416he Corporation’sactiors are“entitled to a presumption of regularity,” id.
at 415, and the Court “will not second guess an agency decision or question whether the decision

made was the best on&’& W Fish Co. v. Fox, 931 F.2d 1556, 1565 (DGwr. 1991). Rather,

the Court must uphold the Corporation’s decision “so lor{gla®ngaged in reasoned
decisionmaking and its decision is adequately explained and supported by the reClandk ™

Cty. v. FAA, 522 F.3d 437, 441 (D.Cir. 2008) (quotindN.Y. Cross Harbor R.R. v. STB, 374

F.3d 1177, 1181 (D.CCir. 2004)).
B. Claim Two
In Claim Two, the plaintiffargue thathe Corporatiommproperly valued the Plan’s

liabilities andallocatedPlan assetby not taking into accounhe ALPA Paymentghatthe
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Active Pilotsreceivedirom Deltapursuant to Letter of Agreement #53eeAm. Compl. § 74;
see alsdls.” Mem.at 15 (“[The p]laintiffs allege that the Corporation violafet] ERISA by
performing 81344 allocations for unfunded Plan benefits without factoring in that the Active
Pilots had already been compensated for those unfunded nonguaranteed pension bendfits throug
the Replacement Payments (itbe payments deriving from the ALPA Notes &ife] ALPA
Claim).”). According to the plaintiffs, “[tlhe Corporation’s allocation decision meartghiea
Active Pilots will be compensated twice for the same ‘unfunded’ Plan berafite [p]laintiffs’
expense (because the fundattivould otherwise go to [the p]laintiffs’ benefits go [to] the Active
Pilots, leaving [the p]laintiffs’ benefits unfunded)PIs.” Mem.at 15. The plaintiffs set forth
two reasons why the Corporation should have takeAltR&A Paymentsmto account, with the
Court will address in turn.

1. The Corporation’s Objections to Letter of Agreement #51

First, he plaintiffs point out that the Corporation took saeneposition in its opposition
to Letter of Agreement #51 in the Bankruptcy Cabadt the plainffs take now; namely, “that
the Active Pilots[’] [u]lnfunded [n]Jonguaranteed [b]enefits [w]ere [flundedhay[ALPA]
Payments. Id. at 16. According to the plaintiffs, because the Bankruptcy Court declined to
resolve the factual issue as to whether the ALPA Payments were intenaégthce Plan
benefits, the Bankruptcy Court’s approval of Letter of Agreement #51 “did not undefraine t
Corporation’s determination” on this issueeefl. at 18-19.

The plaintiffs are corred¢hat the Corporatioargued lefore the Bankruptcy Court that
“Delta and[the] ALPA intended] to use the [ALPA Payments] to replace unfunded benefits
under the Pilots Plan by using the proceeds to fund follow-on retirement plans and other

payments or distributions to pilots,” AR 104&e alsAR 1053, 1064, 1069, and that the
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Bankruptcy Courexgicitly declinal to make findings of fact regarding the purpose of the
ALPA Paymentsinsteaddenying the Corporation’s objection to Letter of Agreement #51 as a
matter of lawseeAR 446-54. However, the Court agrees with the Corporageeief.’s
Mem.at 23 (stating that the Corporation’s initial objection to the ALPA Paymentathaffect
on the allocation of the Plan’s assets or the reasonablen#ss|##BGC’sstatutory
construction”), thaits oppogtion to the ALPA Payments Bankruptcy Couris irrelevant to the
issue of whether the @uorationis required underthe ERISA and the Corporation’s regulations,
to consider the ALPA Payments as part of its valuation and allocation dedisibrstead, to
resolve this question, the Court must l@khe statute and tiegulations themselves.

2. PC5 Benefits

As noted earliersupraat 5,PC5 benefits are “all other nonfeifable benefits under the
plan,” 29 U.S.C. § 1344(a)(5), that are not guaranteed by the Corporatiod 3l &)(4)(A)
The plaintiffs argue thahe ERISA’s definition of a nonguaranteatnforfeitable benefit “does

not address specifically whether such entitlement can be extinguished wiheméfieis funded

% n fact, the Corporation’s position in Bankruptcy Court actually ssiggfie oppositeln its opposition to Letter

of Agreement #51 filed with the Bankruptcy Court, the Corporatignedthat theActive Pilots would receive a
double recovery precisehecauseéhe Corporation would not be abletéke the ALPA Payments into account in its
benefit determinationsSeeAR 1064 (“Participants would recover [ulnfunded [n]Jonguéead [blenefits from both
the employer anfthe] PBGC, and the bankruptcy estate would be paying the same clair-arnce to

participants and once fthe] PBGC.").

7 The plaintiffs also argue that the Appeals Board “concede[d]ttheftERISA does noprohibit [it] from taking
the [ALPA] Payments into account,” Pls.” Mem. at 20, when it stated deitssion thathe “ERISA does not
require[the] PBGCto account for the ALPA Payments for purposes of allocating the Pilatés assets anjdhe]
PBGC'srecoveries,” AR 41. According to tipdaintiffs, the Appeals Boardid not state “thafthe] ERISA
prohibitssuch an accounting,” and thus, “the legal issue turns on whether the Gorgsi@instruction of the
statute is consistent wifthe] ERISA’s purposes.” Pls.” Mem. at 26ee alsad. at 20-21 (describinghe ERISA's
purposes as favoring retirees). The Corporation disputes that it ednaeghing, claiming that the plaintiffs’
characterization of the Appeals Board’s statement tieaCtrporation “is not required to take the ALPA Payments
into account” as a concession tti@ ERISA permits such an accounting is “haplitting.” Def.’s Mem. at 24.
The Court agrees with the Corporation that it did not concede, at the adativedevel, thatthe ERISA permits tk
Corporation to take the ALPAd@yments into account in its determination of benefits. In any event, ethert if
point had been conceded below, the Cawsststill consider thdegalissue on the meritsSeeCohen v. Bdof Trs.
of Univ. of the Dist. of Columbia, 819 F.3d 476, 483 (D.C. Cir. 2016) (notingwleeghty preference in favor of
deciding cases on their merits”).
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from a source outside the plan,” Pls.” Mem. at 20, ancktbee, giverthe ERISA’s purpose to
protect employees’ retirement income security, the Corporation should hapeated the
statute liberally to allow it to factor in the ALPA Payments paid toAttieve Pilots, seeid. at

20-21;see alsd’ls.’ Reply at 2223 (same).The Corporation argues in response that it would

have beenihconsistent wittlithe statutefor it to factor inthe ALPA Paymentsvhichwere
“monies [] not held by the Plan, not used by the Plan to pay Plan benefits, and not recovered by

[the] PBGC” Def.’s Mem at 21 see als®ef.’s Reply at 1314 (same) The Court agrees with

the Corporation.
The ERISA defines “nonforfeitable bengfitwith respect to a plan,” as
a benefit for which a participant has satisfied the conditionsrfotiementunder
the plan or the requirements of this chapter (other than submission of a formal
application, retirement, completion of a required waiting period, or death in the case
of a benefit which returnsladr a portion of a participarg’accumuleed mandatory
employee cotibutions upon the participant’s death), whether or not the benefit
may subsequently be reduced or suspended by a plan amendment, an occurrence of
any condition, or operation of this chapter or Title 26.
29 U.S.C. § 1301(a)(8).
In the Court’s view, the statute is unambiguous under Chetepiorse, consideringhat
it defines a nonforfeitable benefit as a bentfitder a pension plan or under ‘requirements of
this chaptef that is, Chapter 18 of Title Z9f the United State Code]. Chapter 18, in turn,

encompassebe ERISA” Deppenbrook v. PBGC, 950 F. Supp. 2d 68, 77 (D.D.C. 2013)

(Walton, J.) (quoting 29 U.S.C. § 13@)(8)), aff'd, 788 F.3d 166 (D.C. Cir. 2015). In other
words, the statute explicitly limits nonforfelile benefits to thost which a participant is
entitled under @lan, “as opposed to under other statutes or documelds.Because the ALPA
Payments were never incorporated into the Plan, but rather were part afict dgteement

made between Deltandthe ALPA, seeAR 932-72Letter of Agreement #51)he Court agges
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with the Corporatiorhat it was not permitted, under the statute, to factor the ALPA Payments
into its § 1344 allocations, the purposdl®ERISA notwithstandingSeeBelland 726 F.2d at
844 (noting that “the principle that remedial statutes are to be liberallyrgedsb effectuate
their purpose . . . ‘does not give the judiciary license, in interpreting a provision;ggadis

entirely the plain meaning of the words used by Congress™ (quoting Symons gleCi@grp.

Loan Guarantee Bd670 F.2d 238, 241 (D.C. Cir. 1981))).

Nor is the Court persuaded thetplaintiffs argumenthat the Corporation “taks]
account of such non-plan funding in other contexs,évidenced by it®gulationconcerning
obligations pursuant to an insurance contr&gePIs.” Mem. at 20see alsdls.” Reply at 23
(same). That regulation provides that “an irrevocable commitment by an itspagyr a benefit,
which commitment is in efféon the date of the asset allocation, is not considered a plan asset,
and a benefit payable under such a commitment is @xdltrom the allocation proce’ss29
C.F.R. 8§ 4044.3(a). According to the plaintiffs, the fact that the Corporation takes into account
obligations pursuant to an insurance contract demonstrates that “plainly tibe dtegs not
forbid the[] consideration” of payments from outside the plan, Pls.” Reply at 28hand
Corporation’s decisioto notfactor in the ALPA Payments whenwbuld factor in obligations
pursuant to an insurance contract “establishitépd] [the] agendys] action is arbitrary [because]
the agency offers insufficient reasons for treating similar situationsettfgy” id. (quoting
Shalala 192 F.3cat 1022).

The Court agrees with the Corporation that the circumstances addressed in 29 C.F.R
8 4044.3(a) are distinguishable from the ALPA Payments because in the case of ensuranc
payments, “the pension benefit becomes an obligation of the insurance companyisgusEs ia

contract; it is no longer an obligation of the plan,” while in the case of the ALpAgrds, “the
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Plan’s obligations to pay benefits were never reduced by the ALPA paym&dE:58 Mem at
25; see alsdef.’s Reply at 15 (arguing that the ipitiffs’ “analogy to irrevocable insurance
contracts, i.e.annuities bought by a plan that transfer payment responsibility to an insurer, is
inapposite . . . [because t]he purchase of such a contract satisfies the pdstiogreafits under
the plant. It doesnot provide additional benefitgciting Beck 551 U.Sat 109§). Rather, the
ALPA Claim is a “general nopriority unsecured claim under section 502 of the Bankruptcy
Code . .. in the amount of $2.1 billiowhich the ALPA Delta Mastdexecutive Council
allocatel among the pilotgeeAR at 966—67, while the ALPA Notes were issued by Deltago
ALPA “[i]n the event that the . . . Plan [ ] terminated,” AR 96&h the ALPA determining
“[d]istribution mechanics, eligibility, and allogah among [ ] pilots,” AR 971 Therefore,
because the ALPA payments were neRian assefsior did they extinguish any Plan
obligations, the Corporation properly declined to take these payments into account in its § 1344
allocation.
C. Claim Three

In Claim Three the plaintiffs challenge the Corporation’s determination that the Plan
provision incorporatinghe increasedompensation limitvasnot “in effect” five years prior to
the Plan’s terminatioon September 2, 200énd thereforedid not apply to the Corporation’s
calculations of the plaintiffs’ PC3 benefitSeeAm. Compl. 1 89-91As explained earlier
supraat4-5, undethe ERISA, benefits only qualify for PC3 status if “the provisions of the plan
creating them were ‘in effect’ within the fiwgear period prior to plan terminationDavis I,
734 F.3d at 1165 (quoting 29 U.S.C. § 1344(a)(3)(A)). The Corporation has promulgated a
regulation interpretinghe requirement that a benefit be “in effeict’order to qualify for PC3

statusto mearthat the benefit must béhe lowest annuity benefit payable under the plan
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provisions at any time during the [five]-year period ending on the terminatiah @&€.F.R.
8§ 4044.13(b)(3)(i).

In Davis I, the U.S. Airways pilots challenged the Corporation’s determination that a
certain benefit increase was not included in PC3. 73dd~.3d at 1167. The plan provision
there creating thdienefitincreaséwas adopted on December 4, 1997, had an ‘effective date’ of
January 1, 1998, and allowed [certain U.S. Airways] pilots . . . to elect to receive tfie bene
between March 1, 1998 and April 30, 1998. Those who elected to receive the benefit could not
receive it before May 1, 1998Id. The U.S. Airways pilots’ plan terminated on March 31,
2003,seeid. at 1166, and therefore, to be included in PC3, the benefit had to be “in effect”
before March 31, 1998, five years prior to the plan’s terminasiee?9 U.S.C. § 1344(a)(3).
The pilots argued that theenefit was “in effect” as of the “effective datd Januay 1, 1998,
and because that date was more than five years prior to the plan’s terminationgthesheuld
have been included in PC%ee734 F.3d at 1168. Bute Circuitdeferred to th&€orporation’s
interpretation of the statutory langgeaof “in effect” to mean “payableid. (citing 29 C.F.R.
8 4044.13(b)(3)(i))and concluded that “because the earliest date the benefit could be paid was
[May 1, 1998,] one month after the beginning of the five-year period preceding the datarof [p]
termination, the [ ] benefit could not be included in [PC8]. at 1167.With the Circuit’s
holding as its guidepasthe Court reiterates the following relevant dates in this case.

On June 7, 2001, Congress pasbedt GTRRA, whichincreasedhe compensation limit
to $200,000 for plan years beginning after December 31, 2868@Pub. L. No. 107-16,
8611(c)(2),(i)(), 115 Stat. at 97, 100Therefore, thdirst Plan year to which thiacreased
compensation limitould applyis the Plan yeathatbeganon July 1, 2002. & AR 129

(defining the Plan’s “plan year” as “[t]He]Jompany’s fiscal year ending each June 30”).
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The PWA provides that any statutory increase to the compensation limit “will be
effective for the . . . [Plan] as of tharBest date that the increased [g]ualified [p]lan [l]imits
could have become legally effective for that Plan, had that Plan not been cdildmdingained,”
AR 3697, and also states that the provision incorporating the increased compensatiwouidit
be effective as of September 1, 208R, 3695. The IRS noticeetting effective dates for the
increased compensation linpitovides that

[i]n the case of a plan that uses annual compensation for periods prior to the first

plan year beginning on or after January 1, 2002, to determine accruals or allocations

for a plan year beginning on or after January 1, 2002, the plan is permitted to

provide that the $200,000 compensation limit applies to annual compensation for
such prior periods in determining such ads or allocations.
I.R.S. Notice 2001-56, 2001-2 C.B. 277. The Fourth Amendment, whose purpose is “to reflect
certain provisions of . .[the] EGTRRA,” and “is intended as good faith compliance with the
requirements ofthe] EGTRRA and is to be consid in accordance wifithe] EGTRRA and
guidance issued thereunder,” AR 244, states that its provisions, including the ithcrease
compensation limitseeAR 245,are"[e]ffective July 1, 2002, or such other effective date as
may be provided in a provision belowAR 244. The Fourth Amendment also providdsat

[tlhe Earnings taken into account in determining benefit accruals of an Employee

in any Plan Year beginning after June 30, 2002 shall not exceed $200,000 . ... In

determining benefit accruals fretired] Employees . . in Plan Years beginning

after June 30, 2002, the annual compensation limit provided in this paragraph for

Plan Years beginning before July 1, 2002 shall be $200,000, or, if greater, the

annual compensation limit in effect under Section 401(a)(17) of the Code for that

Plan Year . ...

AR 245 (emphasis added).
The plaintiffs make much of the IRS notice, the PWA, and the Fourth Amendment,

arguing thaunder the PWA, “the Plan was obligated to make increases to the [c]ompensation

[llimit ‘effective’ ‘as of the earliest date that the increased [g]ualified [pflgmits could have
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been legally effective for that plan,” abdcausehte IRSnotice allowedhe Plan to apply the
increased compensation limit to plan years prior to July 1, 2002, the increased coimpensat
limit was payable, and thus in effect, for five years prior to the plan’sriation. SeePIs.’

Mem. at 31see alsdIs.’ Reply at 304rguing that under the PWA{te Plan wagbligated to

make increases to the [clompensation [l]imit ‘effectias of the earliest date that .[they]
could have becomlegally effective for thaPl