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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GEORGE PROTOPAPAS

Plaintiff,
Civil Action No.:15cv-01367 BAH)
V.
Chief Judge Beryl A. Howell
EMCOR GOVERNMENT SERVICES, INC.

Defendant.

MEMORANDUM OPINION

The plaintiff, George Protopapasitiated this employment discrimination suit against
hisformer employerEMCOR Government Serviced|eging discriminatiorbased on his
national originrace,age, and disability, in violation dfitle VII of the Civil Rights Act of 1964
(“Title VII), the Age Discrimination in Employment Act RDEA”), the Americans with
Disabilities Act (‘ADA”), andthe District of Columbia Human Rights AcCCHRA”). Compl.
11 4, 20, 31-33, ECF No.10ver thecourse of thisitigation, the plaintiff who is currently
represented by attorney Torrance Colwasfailed to respond to six Coustdersandthree
pending motions filed bthe defendant, as well as, most recently, failed to appear for a
scheduled haring to addressome of theefailures. Sincethat hearingtheplaintiff has had no

contactwith the Cout.?

L The originalcomplaint included a second plaintiff, Sylvester Bynum, who wasist&a from the lawsuit
for failureto exhaust his administrative remedigsnute Order, dated August 28, 2016, aftes plaintiff failedto
respond to an order to show cause whydéendant’s motion to dismigm this groundseeDef. EMCOR Gov't
Serv.’s Second Mot. Dismiss, ECF No. 2hpuld not be granted as conceddahute Order, dated Aug. 8, 2016.

2 Prior to the filing of the instant lawsuit, the plaintiff SUsBsMCORE Group, Inc,” in October 2014hased
on allegations similar to those in the instant caseCempl.,Protopapas v. EMCORE Group, Inc. (“Protopapas
Iy , Docket No. 1:14v-1800BAH (D.D.C. Oct. 28, 2014), ECF No. 1, but tharliercomplaint was ultimately
dismissed without prejudice when the plaintiff failed to serve thendafe for over six months and likewise failed
to respond to multiple orders from the Court directing the plaintiff to fitmpof servicesee Protopapas | Minute
Order, dated July 7, 2015l'sum, the plaintiff has now failed to comply with Federal Rule ofl €rocedure 4,
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Pending before the Court are thefendaris motions for summary judgment, Def.’s Mot.
Summ. J(“Def.’s MSJ”), ECF No. 30, antb compeldiscovery and for sanctions, Def.’s Mot.
Compel and for Sanctions (“Def.’s Sanctions Mot.”), ECF No. 26. As discussed in make deta
below, the defendant’s motion for summary judgment is grargedusehe plaintiff failed to
exhausadministrative exhationfor his federal claims anshtisfy therelevant statute of
limitationsfor his claim under the DCHRA. The defendant’s motion to compel discarery
denied as moot arttie requestor sanctions islso denied
l. BACKGROUND

A. The Underlying Allegations

This case was initially brougptro seand while difficult to understand, theomplaint
alleges thathe plaintiff, a United States citizen born in Gregtteas retained a distinct manner
of speaking which may seem unusual to many persons in the DC area.” Compl. 1l 1, 6
“[I] ate 2012 or Jan. 2013fie plaintiffspoke vith Robert Smithywvhom the plaintiff identifies as
his supervisor, and Smithigife at a happy hour and responded tatBimwife’s question
“where he was fromi Id. at § 21. [W]henhe said Gree¢g she asked more questions about
Plaintiff and she was excited and she had a GreeHlrlemnd and that she was the head manager
of the Four Seasons Hotel in Georgetown, DE. Sometime after that conversation, Smith
told another employethatthe plaintiff “was trying to pick [his wife] up,” and “[&gr that event
[] Smith attempted to find a reason to dischd&gentiff from employment Id. atf22. The
complaint alleges thdtom then on,’[f] or no stated reasofmith] began to write up the
Plaintiff[],” which involved creating “a record of some alleged sosig Yiolation of the rules”

governing employee condudd at 1 9. These writeups for rule violationgulminated in the

the Courts Standing Order, the ColstOrder to Show Cause, and the CeauMinute Order of May 20, 2015.
Accordingly, the case is DISMISSED without prejudige.
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termination of the plaintiff's employment in Augiu2013, after the plaintiff improperlyéset
the pane[o]f [a] fire alarmpanel” that had been triggereédo that everyone could go back to
regular work” Id. at § 29. After his terminationthe plaintiff filed a grievance with his union,
which declned to “prosecute his rights under the Collective Bargaining AgreemiehntThe
complaint alleges that, at some unspecified time, the pldifilgfl a charge with the Equal
Employment Commission [sic] EEOC No 52013 01943.”Id. at 18.

B. The Plaintiffs’ First Attorney

In August 2015, ovewo years after he was terminated from his employntleat
plaintiff filed this suitagainstEMCOR Government Services and “EMCOR Group, Inc.”
Compl. atff 1. On January 4, 2016, the Court ordered the plaintiffs to show cause, by January
20, 2016why this action should not be dismissed for failure to prosecute, as the defendants had
not yet been serve®rder, dated January 4, 2016, ECF No. 5, but the plaintiff failed to respond.
In early March2016, plainiff's counselentered an appearance, Notice of Appearance, ECF No.
8, andfiled an affidavitindicating hat he had attempted to effect service on the defendants by
emailing their attorneywho “did not agree to accept service,” Affidavit of David Ras& ECF
No. 9. Soon after, the Court again ordereddlaetiffs to show cause why the action should not
be dismissed for failure to prosecute, Order, dated April 5, 2016, ECF No. 11, asainthday,
the defendantnoved to dismiss on the groundstoé plaintiffs’ “failure to comply with the
service requirements of Rule 4” and failure to “either [] serve properly a sumandns
Complaint” or “follow the proper procedure to obtain a waiver of service of a suninbats.’
Mem. Supp. First Mot. Dismiss at 2, ECF No. 12-1. More than a month later, plaintiff's counsel
withdrew for health reasons, and the Cdalirécted,inter alia, thatthe plaintiff notify the Court
by May 20, 2016, whether another lawyer had been obtained. Minute Order, dated May, 12,

2016.



C. The Plaintiffs’ Second Attorney

On June 1, 201@laintiff's newattorney, Torrance Colvirntered an appearance and
properly effected service on the currdefendant Pls.” Affidavit of Service, ECF No. 20.
Consequently, in responsethe Courts orderto show cause, Minute Order, dated June 28,
2016, he defendanagreed that thérst motion to dismisss tothe current defendarEMCOR
Government Services,as“moot,” but argued that the motion was not moot as to EMCOR
Group Inc. becaudhis entity“was not the employer of the plaintiffs,” and in any evé,

Court lacked “personal jurisdiction over EMCOR [Group, Inc.] because it has not andodoes

do business in the District of Columbia.” Defs.” Resp. Ct. Order dated June 28, 2016, at 1, ECF
No. 22. After the time for the plaintiffo respond had lapsed, the Court issued an order directing
the plaintiffto show cause why the defendariiist Motion to Dismiss should not be granted as

to EMCORGroup, Inc, essentially providing thelaintiff with additional time to respond.

Minute Order, dated July 12, 2016. Nevertheless, no response from the plaintiff was
forthcoming. Consequently, the Court grandsdconcedethefirst motion to dismissis to

EMCOR Group Inc. Minute Order, dated August 8, 2016. In accordance with the Court’s order
that the remaining parties submit a joint meet and confer report, Minute Oraef Adegust 28,
2016, the parties submitted a Joint Meet and Confer Statement, ECF No. 25, with a proposed
scheduling order, which was generally adopted by the Csre§cheduling Ordedated

September 14, 2016.

D. The Plaintiff’'s Failure s to Respond to Discovery Requests

The plaintiff failed torespond to the defenlas formal request for production of
documentsas well asnultiple informalattempts to obtain discovery, prompting the defendant to
move to compel responses to the defendaatjsest for (1¥all documents related to the U.S.

Equal Employmet Opportunity Commission [] charge identified in Paragraph 18 of the
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complaint, including a copy of the chargé€?) “any Dismissal and Notice of Suit Rights issued
to [the plaintiff] by the EEOC regarding the chargarid (3)“all documents related to gn
charge or complaint you filed with ti#strict of Columbia Office of dman Right§DCOHR)
concerning the termitian of your employment . . . .” Def.’s Mem. Supp. Mot. Summ. J.
(“Def.’s MSJ Mem.”) at4—-5, ECF No. 30After the plaintiff failed to file a timelyesporseto

the motion to compel, the Court ordered the plaintiff to show cause, by January 3yRQii7e
motion should not be granted. Minute Order, dated December 23, 2016.

On January 4, 201te plaintiff's attorneyresponded, informing the Court that he had,
since October 2016, been dealing with the “illness and subsequent death” of a clgse famil
memberand that “he believed that the responses had been mailedRits. Respto Ct.’s
Order Show Cause dated December 23, 20162, ECF No. 28. [Rintiff’'s counsel
acknowledgedhat hehad not “follow[ed] up with Defendant’s counsel regarding receipt of the
documents,” given the late hour of his response, but apologized and stated that his¢failure
respond was neither intentional nor consistent with [his] typical handling of leis.t#d. at 2.
This was the plaintiff and his counsel’s last contact with the Court.

That same day, the plaiff's attorney “produced 106 pages of documents allegedly
responsive to” the defendant’s request, 87 pages of Waleied solely to [the plaintiff's] state
and federal tax filings.” Def.’MSJMem. at 5. The documents produced were “in an
undifferentiated single pile, without any written response indicating which dodtsmere
being produced in response to which request and whether any of the requests wiere toljjec
Id. 11-12. Theplaintiff’s production included only one page responsive todhaest for
documents related to tlEEOCcharge but no documents responsive to teguests for thaght

to sueletteror the DCHRA charge Id. at 5-6. The singleresponsive documerg one page,



entitled “Charge of Discriminationgndit appears to be a completed form for filing a complaint
with the EEOC.Id. at 5 (citingDef.’s MSJ Mem. Ex. B (Charge of Discriminatia), ECF No.
30-2). The documentpolwever,does noteflect any charge number, whialould typically be
added by the EEOC upaaceipt,nor any indication o& date on which it was filedAs the
defendant points outhe documenbears‘no indication whatsoever that it waser filed with

the EEOC.”Id. 5-6, 9-10.

In addition to the single responsive document producddéplaintiff,the defendant
alsoreceived from the EEOC, in responsatbreedom of InformatioAct (“FOIA”) request for
the contents of “any file relating to EEOC ‘Charge No. 570-2013 01943 (the allegece’charg
number referenced in paragraph 18 of the Complaint idawsuit)” Def.’s MSJ Mem. at 6
(quoting Compl. T 18)nformation thatlhe EEDC had “no recortrelating to “George
Protopapas v. EMCORebause the charge was never formalizet at 6 (quoting=x. C (Letter,
dated August 26, 2015, from EEOC Washington Field Offiaefendant’s counsgat 3, ECF
No. 303).

E. The Sanctions Hearimg

Plaintiff's counsel failed to appear for a hearing scheduled, on January 13, 2017,
regarding the defendant’s motion to compel discovery and for sanctions, nor did he respond to
attempts from the Court to contact hitinute Entry, dated January 13, 2017. At the hearing,
the Court instructed the defendant to file any motion for summary juddhagnt was planning
to file in light of the limited discovery producedith a one week extension beyond the date set
in the Scheduling Orderd. After thedefendant filed its motion for summary judgment, the
plaintiff filed no opposition (or any other document) whatsoeviérat motion, as well as the

defendant’s outstanding motion to compel and for sanctions, are pending for review.



. LEGAL STANDARD

FederaRule of Civil Procedure Rule 56 provides that summary judgment shall be
granted “if the movant shows that there is no genuine dispute as to any mateald the
movant is entitled to judgment as a matter of lakeDb. R.Civ. P.56(a). The moving pty
bears the burden of demonstrating the “absence of a genuine issue of materildiagtite,
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986), while the nonmoving party must present
specific facts supported by materials in the record that wouddilmessible at trial and that could
enable a reasonable jury to find in its fava®e Anderson v. Liberty Lobby, Inc. (“Liberty
Lobby”), 477 U.S. 242, 248 (1986)jlen v. Johnson795 F.3d 34, 38 (D.C. Cir. 2015) (noting
that, on summary judgment, appropriate inquiry is “whether, on the evidence so viewed, ‘a
reasonable jury could return a verdict for the nonmoving party” (quatiogyty Lobby 477
U.S. at 248)).

Although a non-movant’s silence does not mean a médiosummary judgmennay be
grante as concededVinston & Strawn, LLP v. McLeaB43 F.3d 503, 509 (D.C. Cir. 2016)
(holding that, under Federal Rule of Civil Procedure 5&@nmary judgment motions may not
be granted as concededpurts arenonethelespermited under both Federal ahdcal Ruleso
“consider [a] fact undisputed for purposes of” a motion for summary judgment, “[ijtya pa
.. . fails to properly address another party’s assertion of faen,"HE Civ. P. 56(e}2); see also
D.D.C. Local Civil Rule7(h)(1)(“In determining a motion for summary judgment, the Court may
assume that facts identified by the moving party in its statement of material faatbratied,
unless such a fact is controverted in the statement of genuine issues filed in opogigon t
motion.”); Grimes v. District of Columbjar94 F.3d 83, 96 (D.C. Cir. 2015)(noting that

Advisory Committee's Note® Rule 56(e)(2) “explaithat this ruléreflects the deemed



admitted provisions in many local rules.”” (quoting Fed. R. Civ. P. 56(e)(2)i8aky
Committeés Note (2010)) Neal v. Kelly 963 F.2d 453, 456 (D.C. Cir. 1992) (“[A]ny factual
assertion in the movant’s affidavits will be accepted by the district judge asthepunless [the
opposing party] submits his own affidavits or otherunentary evidence contradicting the
assertion.” (internal quotation omitted))

1. DISCUSSION

The defendant argues that the plaintiff has failed to exhaust his admiestesedies
with respect to his Title VII, ADEA and ADA claims, and that the statute of limitatiorsstbar
plaintiffs DCHRA claim. Def.'s MSJ Mem. at #11. Furtherin light of the plaintiff's failure to
respond to the defendant’s discovery requéisésdefendandeeks amwardof sanctions in the
form of attorney’s fees and costs incurred in bringing the motion to cortpeit 11-12; Def.’s
Mem. Supp. Mot. Compel & Sanctions (“Def.’s Sanctions Mem.”) at 1-3, ECF Nol2ése
arguments are evaluated in light of the plaintiff's complete failupgaade anyoppodgtion to,
or controvert any of the factual mattensderlying, the defendant’s motions.

Accepting the defendant’s factual assertion ‘tRattopapas is unable to prove that he
filed a charge of discrimination with tlEEOC” and that he “fail[ed] to obtain a notice of right
to sue from the EEOC,” Def.’s 80Mem. at 3-10, the Court first addresses the plaintiff's
relatedfederal claims undeéfitle VI, the ADEA, andthe ADA, before turning tdhe plaintiff's
claim undethe DCHRAand the defendant’s motion to compel andsfmctions

A. Plaintiff Has Failed to Exhaust His Administrative Remedies as Required by
Title VII, the ADEA, and the ADA.

Plaintiff claims that he was discriminated against based on his age, national origin, and
disability statusin violation ofTitle VII, the ADEA, and theADA, each of whiclclaimsmay be

properly dismissed if thplaintiff failed to present the claim first to the EX in order toexhaust



his administrative remedie®ayne v. Salazag19 F.3d 56, 65 (D.C. Cir. 20107itle VII
‘[c]omplainants must timely exhaust the[ir] administrative remedies befimginy their claims

to court”” (quotingBowden v. United State$06 F.3d 433, 437 (D.C. Cir. 199 \¥ashington v.
Wash. Metro. Area Transit Autil60 F.3d 750, 752 (D.C. Cir. 1998Before suing under . ..
the ADEA. . . ,an aggrieved party must exhaust his administrative remedies by filing & charg
of discrimnation with the EEOC.” (citin@9 U.S.C. § 626(d)(1) (1994); 42 U.S.C. § 2000e-
5(e)(1) (1994)))Marshall v. Fed. Express Cordl30 F.3d 1095, 1098 (D.C. Cir. 1997Before
bringing suit n federal court, ADA plaintiffs . .must exhaust their adminiative remedies by
filing an EEOC charge and giving that agency a chance to act ¢eiting 42 U.S.C. 8
12117(a)Park v. Howard University71 F.3d 904, 907-09 (D.C. Cir. 1995))). At the outbet,
plaintiff has not controverted the defendarf@istualassertion that he “is unable to prove that he
filed a charge of discrimination with the EEOC.” Dd¥&SJ Mem. at 9 Thus, he plaintiff's
federal law claims fail for want of administrative exhaustion.

Moreover, everif the defendant’s assertitimat the plaintiff failed to file a charge with
the EEOCwere not deemed admittetthe evidence provided by the defendant makes clear that
the plaintiff has not done so.h&plaintiff has produced onlg single documentitled “Charge
of Discrimination”signed by the plaintiff anceflecting an EEOC chargbutthatdocument
does not appear to have besibmitted tahe EEOC.Def.’s MSJ Mem. Ex. B.As the
defendant notes, the document “contains no charge nuashleould have been assigned by the
EEOC i it was filed with that agenéyand “no date stamp indicating when it would have been
filed. .. as is the EEOC'’s practit®ef.’s MSIMem. at 9, such that there is no way to know if
this document was ever submitted to the EEOC, filled out and left in a drawer, or even

completedbut onlyafter the filing of this suit. Suchdocument falls short of showinigat the



plaintiff filed a chargewvith the EEOC to meet the administrative exhaustequirement.
Additionally, the EEOC reported that it has “no record” of any charge of disation filed by
the plaintiff Def.'s MSJMem. Ex. C, lending more support for the concluslwat theplaintiff
failed to exhaust his administrative remedies

Accordingly, the defendant is entitled to summary judgment on the plaintifiésde
discrimination law claims for failure of the plaintiff to exhaust those claims administsa

B. Plaintiff Failed to File a Timely Claim under the DC HRA

Unlike theplaintiff's federal law claimsclaims under the DCHRAaybe brought
directly in court without exhaustion afiministrative remediesSeeSlate v. Pub. Def. Sens1
F. Supp. 3d 277, 304-05 (D.D.C. 2014). Under D.C. |gvlaiatiff alleging a violation of the
DCHRA must bring such a suit “within one year of the unlawful discriminatory act, or the
discovery thereof . .. .” D.C. Code § 2-1403.P6plaintiff may alternatively file a charge with
theDCOHR or EEOC, which “toll[s] theunning of the statute of limitations while the complaint
is pending. Craigv. D.C, 74 F. Supp. 3d 349, 366-67 (D.D.C. 2014) (quoting D.C. Code 8§ 2-
1403.16).

The plaintiff was termin&d from his position on August 16, 2013. Def.’SMMem. at
11. This suit was filed on August 24, 2015, over two years after the plaintiff wasaéschi
from his position.See generallfompl.;see alsdef.’'s MSIMem. at 11. Thus the plaintiff's
claim is barred by the relevant statute of limitations, unless the running aatine ©f

limitationswas tolledby filing with the EEOC or the DCOHRD.C. Code § 2-1403.16. As

3 Even were the “Charge of Discrimination” document properly filed with 8®E, as the defendant
correctly notes, the documenbuld notsatisfy the administrative exhaustion requirementHerplaintiff's claims
assertd in this lawsuit Specifically, the document “does not assert any claims of disabilityirdisation . . . or
age discrimination . . either through checking boxes or in the body of the charge,” D453 Mem. at 9, but
instead reflects a single chvaxl box for “national origin."Moreover, the brief narrative set out in the document
makes the bald claim of discrimination without providing any descriidhe nature of the discrimination
sufficient to provide notice to the EEOC or the defendant.
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discusseduprain Part lll.A, however, the plaintiff has failed to controvert the defendant’s
asserted fact that he did not file any such chagdconsequently, his claim under the DCHRA
is barred by theneyearstatute of limitations SeeBrown, 773 F. Supp. 2dt 137 (dismissing
plaintiffs DCHRA claims where plaintiff's claims wer@éither brought within the ongesar
statute ofimitations nor filed with the EEOC or DCOHR

C. Defendants Request for Sanctionss Denied

The defendantasmoved to compel discovery from the plaintiff and fdoatey’s fees
which motionwasfiled after two months of trying to obtain responsive discovery from the
plaintiff. SeeDef.’s Sanctions Mem. at-B. In its initial motion the defendant asserted that the
plaintiff failed to produce any discovery whatsoever, Def.’s Sanchtem. at -3, andafter the
plaintiff's production of documents in January 20thg defendanmhowasserts that the
plaintiff’'s discovery responses are incomplebef.’'s MSJ Mem. at 12 n.4As a result, the
defendant seeks $3,019.50 in fees incurred in drafting and bringing the motion to @mpel,
request it supports with a chart showing 6.1 hours $pedéfense counsel preparing that
briefing. Def.’s MSJ Mem. Ex. D, ECF No. 30-4This motion to compel and for sanctions is
denied.

First, the defendant’s motion to cqual discovery is moot. Though tardy, the plaintiff
did eventuallyproduce discoverygand thatdiscovery was sufficiertb demonstrate thae
defendants entitledsummary judgmentAt this point,given the posture of this case, postponing
resolution of the pending summary judgment motion in order to retipginglaintiffto produce
additional discovery-even ifsuch discovery weravailable—would only prolong thiditigation.
The motion to compel is consequently denied as moot.

Secondthe Court findsthat an avard of attorney’s fees would be unjustedduse the

plaintiff providedits responsesdfter the motiorjto compel]was filed,”Fep. R.Civ. P.
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37(a)(5)(A) the Court “must” order thelaintiff “to pay the moving partyg ‘reasonable expenses
incurred in making the motion, including attornejees; unless(1) “the opposing party was
‘substantially justifiedin its resistance to discovety2) “the prevailing party did not attempt to
obtain discovery in good faith before moving to conipet,(3) “an expense award would be
otherwise unjust,Parsi v. Daioleslam778 F.3d 116, 126 (D.C. Cir. 2015) (quotirepFR. Civ.
P.37(a)(5)(A)). Though plaintiff's counsel did delay significantly before produ@nyg
documents to the defendant, thalagevas attributable to plaintiff's counsel dealing with “the
illness and subsequent death” of a close family member. Pl.’s Resp. Shesv@der | 2.
While the Court does notinimizethe inconvenience caused to both the Candthe defendant
by coursels dilatory conduct, imposing attorney’s faaghese circumstances is not warranted.
V. CONCLUSION

For the foregoing reasons, the defendant’s motion for summary judgment edgradt
themotion to compel and for sanctions is deniell separate Order will accompany this
Memorandum Opinion

Date:May 1, 2017

) Lo /15l

BERYL A’HOWELL
Chief Judge
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