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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COLORADO WILD HORSE AND BURRO
COALITION, INC., et al.,

Plaintiffs,
CaseNo. 15¢€v-01454 (CRC)
V.

SALLY JEWELL, et al.,

Defendants.

MEMORANDUM OPINION

“[They] have [their] freedom, but [they] don’t have much timle.”

So it is for a group of wild horses that, beginning tomorrow, are scheautedremoved
from two tracts of federal rangeland in northwest Colorado. The roundup falduly 28,
2015 decision by the U.S. Interior Department’s Bureau of Land §ésment(*"BLM”) to
removel67wild horses frontontiguoussections ofcolorado’sWhite River Resource Arethe
West Douglas Herd Area (“West Douglas HAnd the PiceancEast Doughs Herd
Management Area (“Ea8louglas HMA). Finding the number of horses too higmtaintain
ecological balance arsistairmultipurpose land usa those area8LM invoked its authority
under the Wild Free-Roaming Horses and BuAos(“Wild Horses Act”), 16 U.S.C. 88 133t
seq, to declare those horses to be “exa@@gmals and remove them from the lan@his
removal process, also known as a “gather,” considtaa$ferringexcess horses from the wild
and then euthanizing those that are old, sick, or lame, and adopting out or sellargyas m

remaining horses as possiblée. 8 1333(b)(2).Plaintiffs—organizations dedicated to protecting

! The Rolling Stones,Wild Horses (Rolling Stones Records 1971).
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wild horses and individuals who enjoy obserwnitdl horses in their natural habiathallenge
BLM'’s “excess”determinatios and its decision to remove fiadhorses.Theyask this Court to
enjoinBLM'’s planned gather, currently scheduled to begin tomorrow, September 16, 2015.

In support otheir Motion fora Preliminary Injunction, Plaintiffs allege violations of both
the Wild Horses Act and the National Environmental Policy Act (“NBERPAlaintiffs claim that
BLM violatedthe Wild Horses At in two waysby finding all horses in the West Douglas HA
be “excess’{and thereforeubject to removal)andby using empirically deficiengéstimates to
calculate theotal wild-horse populations in both areas. Plaintiffs further contendtbidt
violatedNEPA bothby failing to consider theeasonably foreseealtemulative effects of its
proposedNVest Douglas HAyatherand by relying on an outdated and inapplicable
Environmental Assessment (“EA”) to support a gathemd aroundhe neighborindeast
Douglas HMA.

Because the Wild Horses Act authorizes BLM's escdetermination arBLM appears
to haveused reasonable methods to estimate the totalheilsle population, the Court finds that
Plaintiffs are unlikely to prevail on their Wild Horses Act claims. Awedaus¢he record
reflectsthat BLM consideredhe cumulative effectef the proposed gathand permissibly
relied on theEA written for a previous East Douglas HMA gather, the Court findshtaantiffs
arealsounlikely to prevail on their NEPA claims. The@t further finds that Plaintiffs are
unlikely to suffer irreparable harm as a result of the gather and that theebafaequities and
the public interest weigh in favor of BLM. Accordingly, the Court will dergimiffs’ Motion

for a Preliminary Injaction.



l. Background

Congress enacted the Wild Horses Act in 1971 out of solicitude for ureddiorses and
burros roaming on the public lands, which it extolled as “living symbols difithteric and
pioneer spirit of the West.” 16 U.S.C. § 1331. The (Astateramendedn 1978) entrusts the
Secretary of the Interierand through her, BLM-with preserving these animals in their native
rangelands, while also ensuring that thriving wild-horse populations not diseufrtatural
ecological balance of all Vdlife species which inhabit such lands.” 16 U.S.C. § 1333(a). BLM
is therefore directed to set “appropriate management le{/&lsfLs”) —optimal population
ranges—for horses inhabiting the public lands, regularly inventory theseadsiim determine
whether an “overpopulation” exists, and “immediately remove” such “excess aiiasal
necessary. 16 U.S.C. § 1333(b)(2)-

This case centemn BLM’s management efforts in the White River Resource Aaea
large swath of public land ironthwest Colorado. BLM completed its first lange plan for the
White River Resource Arda 1975, at which time the area was subdivided into two “herd units”
for analysis of the lands’ potential for sustaining healthy-Wddse populations in the logrm.
Defs.” Opp’'n Ex. 3 (“2015Vest DouglasiA EA”), App. C at 6. The 188,14&ere Douglas
Creek Herd Unit shared its eastern border with the slightly largeai®te Basin Herd Unit,
which contained 247,615 acrelsl. In 1986, BLM revised its herd-itndentifiers to reflect
which portions of the White River Resource Area had been selected faelongnanagement.
The territory not so chosen was split into two “herd areas”: the Wegjl&HA and the
Piceance NortiA. Id. at 19. The portion of the original herd units that BLM had concluded

couldsustain helghy wild-horse populations asrenamed the Piceanégast Douglas Herd

Management Areald.



BLM has since implemented divergent management philosophies forsghB&aglas
HMA and thse sections of the White River Resource Ahed it deemed inhospitable to the
maintenance of wikthorse populations in balance with other usBEM’s current AML forthe
East Douglas HMA-a population of 135 to 23bild horses—was establisheith 2002
“following an in-depth analysis of habitat suitability, resource monitoring apalgtton
inventory data.”Defs.” Opp’n Ex. 4 (“2011 East Douglas HMA ERat 2. The current AML
for wild horses in the West Douglas HAzsrq because the agencgncluded thathe West
Douglas HA could not sustain a healthy wild-horse population consisinBiaM’s duty to
preserve ecological balance and multipurpose land 2885 West Douglas HA EA, App. C at
30.

BLM last conducted an aerial census of wWilstsesn theWhite River Resource Area
February 2012. That inventory indicated 154 horses within, and 36 immgdiateide the
West Douglas HA2015West Dougla$iA EA at 27 and183 wild horses withinand 34
immediately outsidehe East DougeHMA, Defs.” Opp’n Ex. 1“2015 East Douglas HMA
Finding of No Significant Impact’at 1. On the basis of a 20 percent foabp multiplier,BLM
estimates tha291 horses presently reside in, and 74 immediately outside, the West DoAglas H
2015 West DouglaslA EA at 2 BLM similarly estimates that there are currently 377 wild
horses in, and 74 in areas adjacent to, the East Douglas HMA. 2015 East Dougl&ONIgA
at 1.

BLM now proposes to gather and removaaf67 wild horses from the West Douglas
HA and immediately surrounding areas where horses have recently wanderdée, @emdainder
(if necessary) fronm and around the East Douglas HMA. Defs.” Opp’n EE.ZD15 East

Douglas HMA [ecisionRecord) at 1. The agency has explicitly determined that “all wild



horses within or adjacent to ti&est DouglagHA meet the statutory definition of excess
animals,”2015 West Douglas HA EA at and that those East Douglas horses exceeding the
AML’s upper limit of 235 are an “excess wild horse population,” 2015 East Dotigfi#s DR
at 3. After BLM’s White River Field Officesent a scoping letter to interested parties and
responded to public comments received during the sprig§1d, the agencyddressed the
likely environmental impacts of its propos@étest and East Douglas gathéay issuinga Finding
of No Significant Impac(*FONSI”) for both areas on July 28, 201BLM’s West Douglas
FONSI was accompanied by a contemporanequsigucedEA, but the agency reliesh an EA
from 2011 to justify the issuance @fFONSI as to tie East Douglas HMA. 2015 East Douglas
HMA FONSI at 2.BLM also publshed concise Decision Recof®Rs") for its proposed
removal of Wesaind East Douglas horseBLM’s gather was scheduled to begin on September
14, 2015.

This case has proceeded at a gallop. On SeptemBei3,nearly five weeks after BLM
issued its final decisioto proceed with the gathePlaintiffs filed suitagainst the Secretary of
the Interior and several BLM officialsTwo days later, over the Labor Day holiday weekend and
with just over a week until the gather was scheduled togiake, Plaintiffs filed a motion
seeking a preliminary injunction to halt the rounddge Court held a telephonic conference on
September 9, 2015, in which it discussed with the parties the possibility of piosgtpioe gather
to allow forthoroughbriefing and consideratioof the issues. During the telephonic conference,
the Governmeninformed the Court th&LM had agreetb postpone the gather by two days, to
September 16, 2015. According to BLM, any additional delay would seriously undermine the
agency’s ability to complete the gather successfullifer an extremely expedited briefing

schedulethe Court held an evidentiary hearing and heard oral arguonéhaintiffs’ motionon



September 11, 2015. At the hearing, the Caagivedtestimony fromLinda Hanick and
Plaintiff Barbara Flores-two wild-horse enthusiasts who have traveled to/Mingte River
Resource Areand observed past BLM gatheras-well agrom Kent Walter, he Manager of
BLM’s White River Field Office.

. Standard of Review

A preliminary injunction is &an extraordinary meedy never awarded as of righWinter

v. Nat. Res. Def. Council, 555 U.S. 7, 24 (2008). In order to obtain a preliminary injunction to

prevent BLM from conducting its planned rounduiaintiffs must establish thahey are likely

to succeed on the merits, tljidiey are]likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in [fhfavor, and that an injution is in the
public interest.”1d. at 20. The D.C. Circuit has indicated th&ven after the Supreme Coart’
decision inWinter, “[a] district court must batece the strength of a plaintiff’'s arguments in each

of the four elements when deciding whether to grant a preliminary injunctiditis v. District

of Columbig 571 F.3d 1304, 1308 (D.C. Cir. 2009). Nonetheldasss &specially important for

the movant to demonstrate a likelihood of success on the me¥its'l'Head Start Assi v. U.S.

Dep't of Health & Human Servs., 297 F. Supp. 2d 242, 246 (D.D.C. 2004) (Eiamgnport v.

Int’l Bhd. of Teamsters, 166 F.3d 356, 360, 366 (D.C. Cir. 1999)).

1.  Analysis

A. Likelihood of Success on the Merits

Plaintiffs challenge the proposed gathefaur mainrespects. First, they insist that the
Wild Horses Act forbid8LM from designatingll horses in th&Vest Douglas HAas “excess
animals” Second, they contend tHALM acted arbitrarily and capriciousln violation of the

Administrative Procedure Adby failing to obtain morecurrentpopulation figures before



rendering its “excess” determinations for wild horses in botWMthst Douglas HAand East
Douglas HMA. Third, Plaintiffsarguethat BLM’s issuance of RONSI as to the proposatfest
Douglas HAgatherwasalsoarbitraryand capricious Finally, they claim that BLM violated
NEPA byrelying on a stale and inapposite EA to justifyrégmoval of horses from the East
Douglas HMA. The Court will address each claim in turn.

1. BLM'’s Designation of A West Douglas HAdorsesas“Excess”

The Wild Horses Act places all freeaming wild horses and burros under the
jurisdiction of the Secretary of the Interior for purposes of managingitheonformity with the
Act. 16 U.S.C. § 1333(a). BLM-en behalf of the Secretanis directed to manageild horses
“in a manner that is designed to achieve and maintain a thriving naturalieablmjance on
public lands.” Id. 88 1332(a), 1333(a). Rather than privilegs one resource above others,
BLM must employ a “multipleuse management cagqut for the public lands.ld. § 1332(c).As
Plaintiffs emphasizeCongres&xpressed its desireirthe Act’s“Declaration of Policy>—that
wild horsesbe “protected from capture, branding, harassment, or death” and also “be @mhsider
in the area where presently found [i.e., in 1971], as an integral part of thd agstea of the
public lands.” 16 U.S.C. § 1331. But horses are only one ingrediére ptiblic lands’
ecological makeup. Congress amended the Wild Horses Act in 1978 to refidatthias the
D.C. Circuit has explained, “[tjhe main thrust of [those] amendmentscisttback on the
protection the Act affords wild horses, and to reeagte other uses of the natural resources

wild horses consume.Am. Horse ProtAss’n v. Watt, 694 F.2d 1310, 1316 (D.C. Cir. 1982).

2 The D.C. Circuithas explained that although statutory preambles “contriciote] general
understanding of a statute,” the only “operative provisions of staééethose which prescribe
rights and duties.’Ass’n of Am. R.Rs. v. Cost]é&62 F.2d 1310, 1316 (D.C. Cir. 1977).




BLM must “maintain a current inventory” of wild horses in order to heiiee an AML
for them—essentially, thenost sensibl@opulation range for a giveesourcearea. 16 U.S.C. §
1333(b)(1). The inventory is designed to help BLM decide “whether and where an
overpopulation exists” and whether to achieve AMLs by removing “exa@ssak” or by taking
some other actionld. “[E]xcess animals” are defined, in relevant pag,those horses “which
must be removed from an area in order to preserve and maintain a thriving eatlogical
balance and multiplese relationship in [an] aa€ 16 U.S.C. § 1332(f). On the one hand, BLM
must manage each component reso(irecuding wild horses)at the minimal feasible ieel.”

Id. 8 1333(a). Yet when BLM concludes, “on the basis of all information curreraliabie to
[it], that an overpopulation exists on a given area of the public lands and ibaisacecessy
to remove excess animals,” it must “immediately remove excess animalthiaange so as to
achieve [AMLs],” “restore a thriving ecological balance,” and “pobtthe range from the
deterioration associated with overpopulatioid” § 1333(b)(2).

In 2007 BLM determined that thé&/est Douglas HAabitat could not support a self-
sustaining population of wild horseserthe long term, and so it dackd all wild horses in that
area to be “excess animals” subject to immediate removal under the(4d.West Douglas
HA EA, App. C at 30. The scheduled gather of up to 167 horses in and aroMddghBouglas
HA would partially implement that decision. Plaintiffs argue that BLstagutorily prohibited
from declaringall West Douglas HAworses'excess” and thus immediately removabRis.’

Mot. Prelim. Inj. 1920. After all, the Wild Horses A@xhorts BLM toconsider wild horses an
“integral” resourcen the “area’where they were found in 1971, and to protect them from

“capture, branding, harassment, or death.” 16 U.S.C. § 1331. According to Plaintiffs,



tranderring an entire herdrdbm its historic enviros would“forever destroy[]” Congress’s
contemplated ecological balance on the public laiis.’ Mot. Prelim. Inj. 20.

But BLM’s early implementation of the Wild Horses Act strongly under@&laintiffs’
contentionthat BLM has proposed to elindte an entirgroup of wild horses from theafea”
they inhabited in 1971. After BLNirst inventoried thaVhite River Resource Area 1974 and
formulated aland-use plan for it in 1975, it divided the surveyed territory into two “herd units”:
the Piceance Basin Herd Unit and the Douglas Creek Herd LAdiiL5 West DougladA EA,
App. C at 6.All of the presentdayWest Douglas HAs contained within the original Douglas
Creek Herd Unit, but a sigficant portion of that Unihas since been desaged theEast
Douglas HMA, which BLM considers a more suitable habitat for wildé®rld.; Defs.” Opp’n
31. Not until 1986 did theectionof the Douglas Creek Herd Unit deemedit for long-term
managemerbecome known as the West DoagjHerd Area2015West Douglas HAA at
119. So, contrary to Plaintiffs’ assertions, BLM’s determination that all efitbrses in the West
Douglas HA are “excess” wiltot result in the “zeroing out” of the horses in “the area” in which
they wee found at the time of the passage of the Wild Horses Act. Indeed, muchaigivel
area is now contained within the East Douglas HMA, where BLM will continungattage wild
horses.At the very least, BLM’s decision to interpret the statutory tethe ‘area’by reference

to the earliest geographic classifications it used after the Acttagass a permissible reading

of the statutory text. It is therefore entitled to controllileerence under Chevron U.S.A., Inc.

v. Nat'l Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).

3 A map oftheearliestwild-horse inventory, showing theo original rerd units within the
White River Resource Aress 0f1974,is attached tahis Memorandum @inion as Appendix A.
A map reflectinghecurrentboundarie®f the herd areas and harhnagement areaithin the
White River Resource Arda attached as Appendix B.



Evenif Plaintiffs werecorrect that th&Vest Douglas HAs the appropriate analytical
unit, there igo inherent reason wiLM could not haveleclaredall wild horses in that area to
be “excess animals” subject to immediate remo®ilM is charged with maintaining “a
thriving natural ecological balance on the public lands,” an emphaticallitiple-use” mission.
16 U.S.C. 88 1332(c), 1333(a). “Excess” animals are those that “must be removed” in order t
preserve such a harmonious balanicke 8 1332(f). The Wild Horses Adoes notefine
“appropriate management level,” instead authorizing BLM to “determingr the AMLs and
how they should be achievetl. § 1333(b)(1). Moreover, nothing in the Actlhals BLM from
concludingthat thedepletion of other resourceas renderedn entire herd araamsuitableor
equine habitationSeeDahl v. Clark 600 F. Supp. 585, 595 (D. Nev. 1984) (observing that
“[tlhe benchmark test is thriving ecological balance,” not “any specific nusrddeanimals”);

Am. Horse Prot. Ass’w. Frizzell, 403 F. Supp. 1206, 1217 (D. Nev. 1975) (noting that BLM is

“given a high degree of discretionary authority for the purposes of protection, mamaganake
control of wild freeroaming horses”)quoting 1971 U.&.CA.N. 2159, 216D BLM’s
conclusion tat the Wild Horses Act permits it to declare\a#st Douglas HAorses
“excess™as long as it does so in a procedurally proper manisairereforeentitled to
Chevrondeference As a result, Plaintiffs would not likely prevail on the merits of th&am.

2. Sufficiency d the Data Underlying BLM’s West Douglas HA akdst
DouglasHMA “Excess” Determinations

Plaintiffs further contest thedequacyf BLM’s decisionmaking process in declaring all
West Douglas HAorses, and some East Douglas AlRbrses, to be “excess.” Plaintiffs argue
that BLM cannot validly declare either area overpopulated until it mopeotigly measurehe
actualpopulationsof theWest Douglas HAand theEast Douglas HMA Compl. 31. Botlsides

agree that BLM has not aerially inventoried YWhite River Resource Aresince February 2012.

10



2015West DouglasiA EA at 27. Applying scientifically informed assumptions about annual
foal-crop rates and deaths in wildbrse populations, BLM estirtes hat there are currently 291
horseswithin the West Douglas HA, 7dorses immediately adjacent to3% 7 horses inside the
East Douglas HMA, and 74 horses immediately out$id2015 West DouglaiA EA at 2;
2015East Douglas HMA-ONSI at 1

Plaintiffs insist that BLM is not acting on the basis of a “current inventory,” 16 U.S.C. §
1333(b)(1), because it has not established the reliability of its annual paputaltiplier.
According to BLM’s own internal guidance document, proper \Widdse managemerequires
“[a]n accurate and current assessment of . . . population size, growth rate tramatiois.”

Wild Horses and Burros Management Handha$d 700-1, at 33 (2010available at

http://www.blm.gov/style/medialib/blm/wo/Information_Resourcegansigement/policy/blm_
handbook.Par.11148le.dat/H4700-1.pdf Yet BLM hasfallen short othe standartb which it
aspires “At a minimum, population surveys should be conducted every 2 years velnenev
possible, and within 6—-12 months prior to est#ltig the need to gather and remove excess
[animals].” 1d. BLM'’s willingness to extrapolate frord012population dat&lasheswith this
selfimposed goal.

Nonetheless, BLM has not imposed a legal duty on itself mbyedgtting aargetfor
the frequency of its population inventorieBLM’s population estimates-and therefore its
“excess” determinatiorsare statutorily unauthorized only if they ambitraryor capricious
under the Administrative Procedure AdVatt, 694 F.2dat 1319. Plaintiffs cannot prevail on
this claim unless BLMHas relied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem, offereg@anation for its

decision that runs counter to the evidence before the agency, or iglaosible that it could not

11



be ascribed to a difference in view or the product of agency experiis#dr Vehicle Mfrs.

Ass’n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). The Wild

Horses Act, moreovecontemplates that current inventories may not always be avaiehie
entitles BLM to act “on the basis of all information currently availablet}d [16 U.S.C.
8 1333(b)(2).

In the Court’s view, the 20 percent annual populagimwth rate BLM has selected
appears to be a reasonable choice grounded in the best available dafayuiehstsupported
by a 2013 National Academy of Sciences report that concluded, after antesehaus/ey of the
literature, that “a mean annual population growth rate in the free-rangstigrwvéiorse
population approaching 20 percent is a reasonable approximation.” Defs.” Opp’('Balter
Declaration”) Attach. A at 63. Reviouspopulationsurveydata also support thieliability of
BLM'’s preferred 20 percent multiplier. Of the eleven aar@isusesonducted in th&Vhite
River Resource Aresom 1981 to 2012, fiveeflectedan annual growth rate ofzer20 percent
since the last inventoyyand six of under 20 percent, with roughly similar upward and downward
variations. 2015West Dougla$iA EA, App. C at31. Availablesurveydata for theEast
Douglas HMAsuggest aneancompounding rate of 16.2 percaver time 2011 East Douglas
HMA EA at 61. BLM’s 20 percent population multiplier for the entivlite River Resource
Areais thereforea sensible approximati®upported by the available empirical evidence.

Nor doest appear thaBLM has“entirely failed to consider” important statutory factors
or rendered an “implausible” determination of exceSgeDefs.” Opp'n10-13 (detailing
BLM'’s extensivesuperintendencef the White River Resource Aresnce the Wild Horse
Act’s passage, inading consideration of alternativeanagemenrdtrategies). As to thé/est

Douglas HA BLM cites“[c]oncentrated overutilization of vegetation,” “vulnerablility] tarfiuer

12



deterioration,” and the possibility of “long term degradation and redwssdisability of
rangeland resources2015 West Dougla$iA EA, App. Dat 45. BLM has similarly based its
East DouglasiMA excess determination on “evaluations of resource conditions, vegetati
utilization, wild horse inventory data, livestopkrmitted use, livestock actual use reports,
wildlife population data, and land use planning allocations.” Exdi DouglagiMA EA at 3.
BLM’s comprehensive assessment of important statutory facidicsatesthat its “excess”
determination for the West Douglas HA was neither arbitrary nor ¢caysicBecauseahe Court
concludeghat bothdeterminationgppear to bauthorized by th&Vild Horses Act, Plaintiffs
would not likely prevail on the merits of this claifn.

3. Plaintiffs’ First NEPA ClaimThe West Douglas HAONSI

Plaintiffs next contend that BLM violated NEPA by failing to “analyze theudative
impacts of the planned removal of all r@ming wild horses from the [West Doug]l&$A”
before issuing & ONSIfor the schedulewest Douglas HAyather. Pls.” Mot. Prelim. Inj.18.
Under NEPA, federal agencies must issue an Environmental Impact Sta¢dahst) for all
“major Federal actions significantly affecting the quality of the &mmnvironment.” 42 U.S.C.
§ 4332(c). Council onvironmental Quality (“CEQ”) regulations specify ten factors agenci
must consider in evaluating the “intensity” of a proposed action (actaspsignificance”),
including “[w]hether the action is related to other actions with indiviguaslignificant but
cumulatively significant impacts” that are “reasonable to anticipate.C.#.R. §1508.27.

Mandating consideration of cumulative impacts ensures that agenciesascapé

4 Because Plaintiffs’ Wild Horses Act claim would likely fail, so tooudbtheir Federal Land
Policy and Management Act claim, which assumes that BLM has acted tigadien of” land
use policies established by “other provisions of law” (here, the Wildd$oAct). 43 U.S.C.
§ 1701(b).

13



accountability for “individually minor but collectively significantteans taking place ar a
period of time.” Id. § 1508.7.Plaintiffs assert thatven though BLM proposes to remove at
most 167 horses from ttW¢est Douglas HAstarting on September 16, the complete removal of
wild horses from that area is “reasonably foreseeable” under a managemesttregiclassifies
all West Dougla$iA horses as “excessld.

In lieu of preparing an EIS, an agency may issue a document (knowr@sI&1")
“briefly presenting the reasons why an action . . . will not have a signict on the human
environment.”ld. 8 1508.13. A FONSI must reference the “evidence and analysis” for a finding
of no significant impact contained in associated &. Id.; 1d. § 1508.9. The EA itself must
discuss “the environmental impacts of the proposed action and alterriattve$ 1508.9. An
agency’s issuance of a FONSI may be overturned only if it was arlotraapricious, meaning
that theagency “must have taken a ‘hard look’ at the problem in preparing the BAridG

Canyon Trust v. F.A.A., 290 F.3d 339, 340-41 (D.C. Cir. 2002) (quoting Sierra Club v. U.S.

Dep't of Transp 753 F.2d 120, 126 (D.C. Cir. 1985)). NEPA also encourages agencies to “tier”

their environmental analyses so as to “eliminate repetitive discusHitims same issues and to
focus on the actual issugpe for discussion.” 40 C.F.R. § 1502.20. In other words, a later EA
“need only summarize the issues discussed in the broader statement grutateatiscussions
from the broader statement by reference,” “concentrat[ing] on the issueficdpeitie

subsequent action.ld. Tiered documents “must include a finding that the conditions and
envirormental effects described in the broader NEPA document are stil"vadielse ‘address

any exceptions.”43 C.F.R. 8§ 46.140. A FONSI may then be issued “so long as any previously

unanalyzed effects are not significanid.

14



This is preciselyhat BLM has done in its 20E2A for theWest Douglas HA In that
document, BLM‘analyze[s] the environmental consequences of the methods ugaithéo [up
to 167] excess wild horses in the [West Doughldg].” 2015West DouglasiA EA at 2. This
analysis itself is quite exhaustiveThe 2013Nest Douglas HAEA is alsoexplicitly tiered to
the 2005 West DougldsA Amendment to the White River Resoe Management Plan, which
examined—in comparable detaitthe expected environmental consequences of completely
“remov[ing] all wild horses from the [West Douglas] Herd Area” and@aareas by 2007.
2015 West Douglas HA EA @9. The 201%West Douglas HAZA “incorporated [that analydis
by reference in its entirety@ndclarified that the environmental conditions and effects described
in 2005 arestill valid, with four exceptions that “do not substantialteath[ose] effects.” 2015
West Douglas A EA at 24. This is hardly the handiwork of an agency seeking to disguise
“individually minor but collectively significant actions taking place ovgeaod of time.” 40
C.F.R. 8§ 1508.7. Because BLdlearly seems to hawaeken a “hard look” athe statutorily
relevant impacts afs proposedemoval of up to 16%orses in and around th&est Douglas

HA, it is unlikely that Plaintiffs woulgbrevailonthe merits otheir first NEPA claim.

® For example, BLM discusséise environmental congaences of four proposed gather and
removal methods, as well as three alternative techniques that it decideexyolore more fully.
2015 West Douglas1A EA at 9-18. It consulted—andppears to havielly considered-the
Colorado BLM'’s Standards for Public Land Health, which encomipesissues dfupland

soils, riparian systems, plant and animal communities, threatened and eadapgeies, and
water quality.” Id. at 7, 77. BLM articulated the assumptions underlying its chosen removal
strategy and analyzed the direct, indiracid cumulative effects of that strategy (and the rejected
alternatives) on wild horses, vegetation, livestock grazing, tealesildlife, threatened or
endangered species, migratory birds, aquatic wildlife, non-native spegltural resources,
paleontological resources, human recreation, and a federal wildstodgsarea.ld. at 23-77.

It also individually justified its decisions not to discuss twenty possiiiegories of
environmental concern more exhaustively. at 20-22.

15



4. Plaintiffs’ Second NEPA Claim: The East Douglas DNA

Plaintiffs lastly complain that BLM has attempted to satisfy its NEPA ditdigs as to
the poposecEast Douglas HMAemoval through a “BLM-construct” known as a
“Determination of NEPA Adequacy{*DNA”"), rather than through one of two NEPA-compliant

prerequisites: an EIS or EAIs.” Mot. Prelim. Inj. 12;see alsal0 C.F.R. § 1501.4 (specifying

when a federal agency must prepare an.El&¥act, BLMpredicated its FQSI for the
scheduledast Douglas HMAemoval on the analysis contained in its 28Rlfor theEast
Douglas HMA. 2015 East DouglasvA FONSI at 2. This FONSkwhichis a recognized type
of “environmental document,” 40 C.F.R. 8§ 1508.1&xplicitly incorporates by reference the
DNA's analysis anadonclusion that the 201HA satisfies BIM’'s NEPA obligations as to the
proposectast Douglas HMAemoval. 2015 East Douglas HMA FONSI at 2. The issue,
therefore, is not whether BLM has acted improperly merely byrigsui‘Determination of
NEPA Adequacy,” whose name appears nowhere in NEPA or the corresponding CEQ
regulations® It is whether BLM nay rely on a fouyearold EA for a present-day gather and
removal wher(1) the action justified by the 2011 EA has already been completed, and (2) the
proposed gather area includes territory not analyzed in theE2911

Neither of these featesnecessarilgylooms BLM’s propose#ast Douglas HMAgather.
As previously discussed, agencies are expressly “encouraged to tieEnieanmentaimpact
analyses “to eliminate repetitive discussions of the same issues.’F4&0 €1502.20. BLM’s
2015East Douglas HMANA and FONSI arehereforepermissibé as long as theynclude[d]

a finding that the conditions and environmental effects described in theE2(] are still valid”

® After all, BLM could have simply bypassed this extra step and inclutiedaaimation related
to NEPA compliancéirectly in its East Douglas HMA-ONSI.
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or explain why “any previously unanalyzed effects are not significad8.C.F.R. 8 46.140. In
its 2015East Douglas HMADNA, BLM asserts that “the effects of implementing the Proposed
Action are similar to those analyzed in the 8R$[2011EA],” as its contractowould “use the
same gather techniques in [essentially] the same a2@d.3East DouglasiMA DNA at 7-8.
The Court has little basis for questioning tiimgling, given the reasonablenedsBLM’s
population-growth modeling and thikely adequacy of its 201%%cess” determination fdhe
East Douglas HMAwhich stemmed from an AML calculation and lamgk framewrk that
have been in place sie well before 2011. BLM also proposes toaxpthe geographic scope
of its 2011 gather by 5.7 percent to account for horses that have wandeesd tmarediately
outside theEast Douglas HMA Defs.’ Not. of Clarification3. Again, BLM insists that “[t]he
impacts associated with gather anthoval of excess wild horses within these areas are similar
to those already disclosed2015East DouglasgiMA DNA at 8. The Court hesitates to reject
this finding of topographid and ecological similarity, given the proposed gather's modest
territorial expansion and the adjacdamds contiguity with the previously analyzegast
Douglas HMA.

At least one other court hapheld the tiering dDNAs to previous EAs in the context of

gathering and removing wild horses. Hniends of Animals vU.S. Bureau of Land

Management2015 WL 803169 (D. Utah Feb. 26, 2015), the court refused to enpoopased
BLM gather and removah Utah because it found thato EAs issued seven and five years
earlier were “fully applicable to the proposed actiold” at*4. As here, those earlier EAs had

analyzed identical gather and removal metHodsignificantly large(andcompleted)

’ A mapjuxtaposingthe earlieranalyzed acreagendthe additional gather aréaattached to this
Memorandum @inion as AppendixX.
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operationswhere no “new information or circumstances . . . conveyled] a differentgiot the

affected environment.ld. see alsdS. Utah Wilderness Alliance v. Nortod57 F. Supp. 2d

1253, 1261-62 (D. Utah 2006) (noting that DNAs alone cannot justify the issuance of FONSIs
but “are used to determine the sufficiency of previously issued NfeAments”). And

although Raintiffs characterize DNAas an unorthodoBLM -construct,” Pls.” Mot. Prelim. Inj.

12, courts have not reacted with such reflexive suspicion in the simileaxt@f supplementing

NEPA documents for ongoing agency actions. See W.d/atersheds Project v. Jew&D1

Fed. App’x 586, 587 (9th Cir. 2015) (“BLM adequately explained its decision not to prapar
supplemental EIS in its Dermination of NEPA Adequacy.”).

Plaintiffs cite just one decision forbidding the use of a DidAsimilar documentihat
relied on the analysis of an EA for a previously completed action. Theind-riends of

Animals v. U.S. Bureau of Land &hagement2015 WL 555980 (D. Nev. Feb. 11, 2015), found

an “insufficient legal basis” for BLM to rglona five-yearold EA to support @roposedvild-
horse roundup in Nevada earlier this yelak.at*3. And rightly so—that action would have
“far exceed[ed] the intensity and scope” of the analyzed earlierld. Whenagencies tier
environmentahnalysesno further eplanationis necessary only when “the impacts of [a]
narroweraction are identified and analyzed in pppaderNEPA document.” 43 C.F.R.

§ 46.140(emphasis added)Here BLM hasproposedo remove between zero and 1East
Douglas HMA horses, depending dmow many horses i able to gather first in thé/est
Douglas HA. 201%ast Dougla$giMA DR at 1. The 201East Douglas HMAEA analyzed the
impact of gathering and removing much larger numbéveild horses—382 and 247,

respectively. 2011 East Dougld$lA DR at 1. Because BLM clearly seems to have taken
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“hard look” at the available evidence and the alternatives to its propasad @ds unlikely that
Plaintiffs wouldprevail on the méis of their second NEPA claim.

B. Irreparable Harm

An injunction is appropriate only if the applicant has demonstratepiirable harm-

that is, the inadequacy of legal remedies. Sierra Club v. U.S. Army Cofrgjo$, 990 F.

Supp. 2d 9, 38 (D.D.C. 2013)The party seking injunctive relief must demonstrate that the

claimed injury is ‘both certain and great.[d. at 38-39 (quoting Wis. Gas Co. v. Fed. Energy

Reg Comm’n 758 F.2d 669, 674 (D.C. Cir. 1985)). The moving party must also “show that
‘[t]he injury complained of [is] of such imminence that there is a ‘clear and present’oreed f
equitable relief to prevent irreparable harmWis. Gas Ca. 758 F.2d at 674 (quoting Ashland

Oil, Inc. v. FTC, 409 F. Supp. 297, 307 (D.D.C. 1928id, 548 F.2d 977D.C. Cir. 1976)).

Plaintiffs must present the Court with enough evidence to “substantitiipgi’claim of
irreparable injury.ld.

Plaintiffs identify twoprimaryways in which they woulduffer irreparable harm in the
absence of a preliminary injunction. First, Plaintiffs claim that the gathkwrastly decrease
the number of horses|,] . . . minimizing future opportunities to view and inteithcthe hergs]
and disrupting Plaintiffantimate connection with these horses.” Pls.” Mot. Prelim.28j.
SecondPlaintiffs claim that they will suffer emotional distress as a result e¢ming the gather
and contemplating “the lasting trauma inflicted on the . . . wild horses” duringrieeval
process Id. Plaintiffsadd that BLM’'salleged volation of NEPA, combined with the
environmental or aesthetic injuriiseywill suffer, strengthens thelaimthat their injurywould
beirreparable Id. Defendants counter that “it is likely . . . there will be a significant nummber

horses remaining [in th&/est Dougla$iA] after the initial gather,” especially given the
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difficulty of gathering horses ithatarea, and that “even assuming . . . all wild horses will be
removed from the West Douglas HA, there will still be wild horses in théopéceancd=ast
Douglas HMA.” Defs.” Opp’™2. According to Defendants, the horses in East Doagés
descendedfrom the same herd identified in 1974 on the range,” meaning that “[tlhose horses
will be available to satisfy any interest Plaintiffs may claim in viewing’séu@e group of horses
with which theymayfeel a personal connectiomd.®

As a preliminary mattethe consequences of BLMather operation in the West
Douglas HA are unlikely to be as dire as Plaintiffs contend. Afteheltetis no guarantee that
BLM will succeed in rounding up all 167 horses during its planned gatlieatiarea
According toKent Walter, Manager of BIM’s White River Field Office“[h]istory shows that
the [West DouglasHA is an extremely difficult arefn which] to capture wild horsesecause
of its remote nature, rugged and mountainous terrain, dense tree and brush cbneteaind
road access.” Waltébecl. T 10. As a result of these challenging conditions, a 2006 gather in
theWest Douglas HAucceded in rounding up just over 40 percehthe horse$or which

BLM had plannedSeeid. (explaining that BLM was able to remove only 37 of the 89 horses

8 Defendants also argue that Plaintiffs’ delay in bringing their metimtermines their claim that
emergency relief is necessary. The Caumdeed troubled by the delaflaintiffs—who were
closely involved in the planning process and have mountetidegbenges to prior gathers
were aware that BLM intended to undertake this gather well before the agencyneed its

final decision on July 28, 2015. Even then, Plaintiffs waited 42 days to file thergency
motionand did so during a holiday weekend, with just over a weekthe gather was
scheduled to begin. While Plaintiffs may have been within their rights tihélelawsuit when
they did, their delay is to blame for the limited time the Court has had to cotiederportant
issues thie suit raiss. Thisis notfirst time several othesePlaintiffs have been dilatory in
challenging a BLM gatherSeeHabitat for Horses. Salazar745 F. Supp. 2d 438, 449
(S.D.N.Y. 2010) (declining to finthat Plaintiffs’30-day delay in bringing suit undermined their
claim of irreparable harm). Nevbeless, because the Court concluties Plaintiffs have not
otherwise established irreparable harm, it need not decidxtiet to which Plaintiffs’ delay in
moving for an injunctionveakengheir claimed necessity for emergency relief
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targeted in the 2006 roundupgJnsurprisingly, thenBLM anticipatesneedingto gather at least
some horses in theast Douglas HMAo meet its 16-horse goal Defs.” Opp’nl-2, 42.If

BLM is correct in its estimate that 365 wild horses live in or neavwtest Douglas HAthen the
planned gather will remov@t most)approximately 45 percent of the horse populatire
Because of the difficulty of capturing wild horses in and aroundtest Dougla$iA, the
planned gather will likely removiewer horses-and potentiallymany fewer—than BLM hopes.

Even if BLM were to succeeith removing 167 horses from théest Douglas HAthe

Court finds that aufficient number of horses would likely remairthat areaandin the broader
White River Resource Arda satisfy Plaintiffs’interest in observing and enjoyittge wild-

horse populatiom the areavhereit wasoriginally found® SeeAm. Horse ProtAss’n, 403 F.

Supp.at 1219 (notinghat plaintiffs’ interestn having wild horses available for observation
would “not be affected adversely in any significant way” if BLM removed 40itween 1,000
and 1,200 wild horses from a 385,08€re area) Plaintiffs attest that they often visit both the
WestDouglas HAandthe East Douglas HMADecl of Donald E. Moord] 3, 7; Declof Toni

H. Moore€ 2, 4 even as part of the vesame trip, Declof BarbaraFloresy 11, 16 On future
visits to thesareas Plaintiffs will continue to be able to view the horseimaining in botlareas
after the gathemlbeitwith more difficultythan in the pastBut because there is “no enforceable

right to observe particular number of animalstabitat for Hoses v. Salazai45 F. Supp. 2d

438, 448 (S.D.N.Y. 2010) (internal quotation marks omitted), this added difficulty does not

constitute irreparable harm to PlaintiffBnd becauset is reasonable to believe thaime“649

® Even though the herds in tii¢est DouglasiA and East DougladMA may be genetically
distincttoday, seePIs.” Supplemental Ex. 2, ECF No. 17-2 (citing Defs.” Reply Supp. Cross-
Mot. Summ. J., Colo. Wild Horse & Burro Coal. v. Kempthorne et al., Civ. No. 06-Th09C.
Aug. 13, 2008)), the Court has already explained that these horses appear to handedesce
from the saméherd identified in 1974,” Defs.” Qpn 42.
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horses will remain in thenvirons of the gather areas after the September gather is ceafriplet
Defs.” Opp’n2, Plaintiffs’ interestin observinghesehorses wouldemainprotected®

Finally, Plaintiffs contend that they woule irreparably injured by the emotional
distressassociated witlobserving and contemplating the trauma and harntlib&ibrses may
suffer during the upcoming gathdpls.” Mot. Prelim. Inj.23—-24. The Court does not question
the sincerity or depth of the emotional connection that Plaintiffs feeltivée horses, nor does
it discount the sadness that Plainttiterze experienced wvatching horses being gathered in the
past Plaintiffs’ reliance oremotional distress as a form of irreparable injury, however, is
misplaced. The cases that Plaintiffs cite for support invibleggovernmentiaking action tdill

large numbers of animal§&eeFund for Animals v. Norton, 281 F. Supp. 2d 209, 222 (D.D.C.

2003) (describinghe harm that plaintiffs would experience from contemplating the killing of

525 mute swans); Fund for Animals v. Clark, 27 F. Supp. 2d 8, 14 (D.D.C. 1998) (desitniing

harm that plaintiffs would experience frdseeing orcontemplating . ..bison being killed in an
organized hunt”). dre, by contrasBLM does not intend t&ill any healthyanimals. And to

the extent that BLM’s actions damdanger wild horses, the risk of death or serious injury to the
gathered horses pears to be quite lowSeePIs! Mot. Prelim Inj. 25 (describing the

unintended death of one horse during a gather in 2@18)m. Inj. Hr'g Tr.54:9-11(“For

10 Although Raintiffs speak in terms of “permanent injury,” PIs.” Mot. Prelim. Inj.i2appears
thatBLM could potentiallyalbeitat great expense, return any gathered horses taribe
before theyweresold or adopted Tel. Conf. of Sept. 9, 2018Both sides agree that returning
the gathered horses to the wild would cause the horses significantistiessl it is unclear
how feasible such an operation would M has howeverJaid out in prior litigation tle
process by which it might go about returning gathered horses to the wilduftaocdered it to
do so. Decl. of Francis G. Ackley, Col. Wild Horse & Burro Coal. v. Sal&aa. No. 10-1645
(D.D.C. Dec. 22, 2011), ECF No. 47-2 (describing the process of sorting, quarantiniig treat
feeding, and shipping wild horses from letegm holding facilities back to the wild)lhe Court
need not decide this issue, however, given its finding that any injury PEim&y suffer is not
irrepardle regardless of whether the horses may be returned.
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[BLM’s] particular gatheiscenarios,the mortality rate fohorse gatheris typically“about 1
percent andess”). ThereforePlaintiffs observation ocontemplation of the stressmdsmall
risk of physical harm thdahe horses mighguffer while being gatheredsincere as it might be—
does not rise to the level ocagnizable, irreparable injury

Ultimately, Plaintiffs’ continued ability to view wild horseshoth theWest Douglas HA
and the East Douglas HMAand the lack of a legally protected right tmtontemplatehe
effects orwild animalsof BLM's efforts toremove them humanely—Ilead the Court to conclude
that Plaintiffs have not met their burden to demonstrate a likelihoodephnaible injury.

C. Balance ofEquities and the Public Interest

A party seeking a preliminary injunction must derstate both “that the balance of
equities tips in [its] favor, and that an injunction is in the public interéfiriter, 555 U.S. at

20. “These factors merge when the Government is the opposing party.” Nkelder,I$56

U.S. 418, 435 (2009)Plaintiffs contend that they wilkuffer a serious and irreparable injury”
once the gather is completatat the public has a general interest in compliance with the law by
public officials, and that any harm to BLM from a delay will be miniorahoneistent. PIs.’

Mot. Prelim. Inj.28-29. To support tireclaim that BLM is unlikely to suffer harm from a
preliminary injunction, Plaintiffs point to BLM’s history of postponingoancelling gathers,
specifically in theWest Douglas HAduring priorlitigation. Id. at 29. Defendants contetitht
delaying the scheduleghther wouldallow the wildhorse population to expand, intensifying the
deterioration of vegetation and other elements of the rangpaendtially imperiling thevild-

horse population aswehole Defs.” Opp’n 44-45. Defendants furtmeaintainthat any

additional delay wouldesult in the loss of staff time and resources that BLM has invested in th

scheduled gather, hurt the contractors and local businesses that arérsygpogather
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operation, and generally reduce the likelihood of a successful gddhat.45;Walter Decl.
1 20. Because of the financiahd logistical impact on BLM of delaying the gather ared th
reduced likelihood of a successful gathaea later timethe Court findghat the balance of
equities and the public interest favor the Defendants.

Plaintiffs understate the harm to Defendants from delaying the gaBh&f may have
delayed gathers in the padhile litigation has proceedegeePls.” Mot. Prelim. Inj.29, but that
does not change the fact tli&tM stands to losés substantiainvestment of staff time and
resources in this gatheand may well have to wait momstiio schedule anothene Walter
Decl. 117 (“Scheduling a gather is extremely difficult becatleze are only three qualified
contractors and BLM has had to work around the most popular hunting seasons dheng gat
operations). BLM explains hat if thestartdate of the gather wedelayedand the time for the
gather shortened, would most likely fail to reach its goal of removing 167 hordds{ 20. If
the plannd gather werg@ostponedintil October, it would conflict with biggame hunting
activities in the areald. Y 19. And if the gather were pushétto 2016, BLM mightack the
funding and available holdinigcility spacenecessaryo conduct the gathetd. § 21. Plaintiffs
do not seriously dispute these points. Inrtfeantime, the wildhorse populations in both the
West Dougla$iA and East DougladMA would continue to grow and consume natural
resources, leading farther deterioration of the range. Defs.” Opp’n 44. That result would be

contrary to the public ierest. SeeBlakev. Babbitt, 837 F. Supp. 458, 459 (D.D.C. 1993)

(“[T]he endangered and rapidly deteriorating range cannaf’)wait
Plaintiffs contend that their irreparable injury and the public’s éstein having public
officials comply with the law tip the scales in their favés the Court has already observed,

however, any legally cograble injury that Plaintiffs wouldufferas a result of the planned
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gatherwould be minimal, even if it were somehow irreparable. And the Court hasoaiisd f
that Plaintiffs are unlikely to demonstrate that BLM has violaidterthe Wild Horses Act or
NEPA, meaning that a preliminary injunctiovould have no effect opublic officials
compliance with the law. As a result, the equitiePlaintiffs’ sideappear slight, especially
when compared with the public’s interestailfowing BLM to carry out its madate of
“manag(ing]wild free-roaminghorses”so as td'achieveand maintain a thriving natural
ecological balance on the public laridd6 U.S.C. § 1333All in all, the balance oéquities and
the public interest favatenying Plaintiffs’ request fa preliminary injunction in this case.

V.  Conclusion

For the foregoing reasons, the Court concludes that Plaintiffs haneentitieir burdemo
establish each of the factors required to obtain a preliminary injundt®i\’'s planned
gather. The Court will therefore deny Plaintiffd/iotion for a Preliminary Injunction. An

appropriate @er accmpanies this Memorandum Opinion.

%‘w@//&ru L. g%

CHRISTOPHER R. COOPER
United States District Judge

Date: September 15, 2015
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Map 2. Original Wild Horse Inventory and Wild Horse Herd Units within the White River
Resource Area, 1974
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Map 6. Current Piceance-East Douglas HMA, North Piceance HA, and West Douglas HA
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use of this map or the data represented, nor doesthe fact of
distribution constitute or imply any such warranty
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WRFO 2011 vs. 2015 PEDHMA Analysis Areas
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