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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NIKA DORSEY, et al.,
Plaintiffs,

V. CaseNo. 15¢v-1462(RMC)
DISTRICT OF COLUMBIA, etal.,

Defendans.

T e T

MEMORANDUM AND OPINION

On the evening of June 7, 20D3icers of theWashington, D.CMetropolitan
Police Department (MPD) executed a search warrafit@t Alabama Avenue S.WApartment
31. Without announcing their presenttes officers breached the door of the apartnaeat then
handcuffed andetainedmost ofits occupants ahusband and wife sixteeryearold boy, and
a grandmotherOnly a threeyearold was left without handcuffs but frightened and in tears; the
officers refused to remove the mother’s handcuffs so that she could comfort ensedrch
was aimed at recoverirgg/eral Burberrypurses stolen from Yirginia store, but no purses were
located The officer who obtained the warrant had sworn that he was likely to find evidence of
thecrime at the home because it was an addresdich thegetaway cawas registerednd the
car'sprimary driver was reported to livbased on his “training and experience,” the officer also
sought to search fond seize all electronic devices.

Nika Dorsey and her two children, occupants of Apt. 31 on June 7, saléefped
violations of their constitutional rights under the Fourth and Fifth Amendments. Detsrade:

(1) William Dempster, th&1PD dfficer who swore out thefedavit for the search warrant; (2)
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the MPD officers who, in addition t®fficer Dempster, executetie searchivarrant ( Defendant
Officers’Y); and (3) the District of ColumbiaSee2d Am. Compl. [Dkt. 24]1 16-18. Plaintiffs
assert that Officer Dempster relied on his “training and experience” todb&avarrant despite
knowing that D.C. warrants based‘training and experiengéwithout specific facts, rarely
find what is sought Plaintiffs also claim that the officengho executed the searchawantacted
in an unconstitutional manner, breaching the door without announcing their presence, using
unreasonable force in their searahd overstepping the scope of the warrant. Hilegethat
theseconstitutional violations occurred as a result of a pattern and pratfeeity trainingby
the District of Columbia.

All Defendantshave moved to dismigxcept William Dempster, who has left
MPD and has not been serve&eeDef. District of Columbia’s Mot. to Dismiss Pl2d Am.
Compl. [Dkt. 27] DC MTD); Def. Officers’ Partial Mot. to Dismiss Counts |, Il and V of PIs.’
2d Amended Compl. [Dkt. 2§Pfficers’ MTD).® The Courtwill grant the Motions to Dismiss
in part and deny them in part.

I. Background
On June 3, 2013, two people stole nine Burberry purses from a Leesburg, Virginia

outlet store and fled in a dark BMWith the license plate EE0674'wo days later, MPD

! Specifically, the Defendant Officers ar®ichael Pulliam; Johnathan Lauderdale; Gregory
Shiffer; Emma B. Deoleo; Brock Virgil; Anthony T. Campanale 1ll; NiclsaBamith; Christopher
Eckhert; and Robert Rak.

2 Over 90dayshavepassed sincBlaintiffs filed their Second Amended Complaint on June 10,
2016. To date, the Court has no record that Officer Dempsteebassbrved with the
complaint. Accordingly, the Court will issue an order simultaneously with thisi@pi
addressing the lack of service.

3 Of course, Defendant Officers did not file a “partial motion.” To the contrarystisea
complete motion to dismiss in part.



officers spotted the same dark BMW in Northeast DBemthey attempted a traffic stop and the
car sped awayNotified of this occurrenc&fficer William Dempster, a specialist in auto theft,
ran the platesand learned thditle to the BMW washeld by two people, one of whom was
Francis Taylor. Mr. Taylor carried the insurance on the car and was ideasfiedprimary
driver. His driver’s license indicated that he lived at 4701 Alabama Ave. S.W., Apt. 31.

Several unnamed sa@s confirmed t®fficer Dempstethat Mr. Taylor’s
current address was Apt. 31, 4701 Alabama AWd. SArmed with these pieces of information,
Officer Dempster prepared an affidavit and appliecafeearch warrand authorizeViPD to
search the apartmenWhile he had no direct informatiohdat evidencef the theftwould be
found in Apt. 31 Officer Dempster sworthat his “training and experience” led him to conclude
that theves typically stasitolen items in their homes until they il them saély. 2d Am.
Compl. Ex. 1 Affidavit for Search Warranf)Affidavit) at 1 The Affidavit also contained
boilerplate paragraphs to the effect ttha¢ves typically take photos of themselves with their
stolen goods and otherwise document their activities using cell phones and personalrepmpute
thus, Officer Dempstesought authorization teeizeall personal electronic devicasd
computers locateduring the search of Apt. 31d. A judicial officer of the District of
Columbia Superior Court issued ttegjuested search warrgivarrant) Id. at 5.

Plaintiffs allege thaFrancis Taylor did not reside Apt. 31, 4701 Alabama Ave.,
S.W.,at the time of the search and thatiagel not hiddemany Burberry purses ther&/hen the
Warrant was executed, tbaly occupant®f the apartmentereMr. Taylor’s cousin,Nika
Dorsey, her husband, mother, and her two youngest childreqgak®id Jonte Watts anithree
year old J.C. Plaintiffs assert that none of these persons had any connection to, atdenofyle

the crime. Without knocking or announcing their presence, the MPD officers breached the



apartment'door, trained weapons on tfamily inside detained themandhandcuffedeveryone
exceptthreeyearold J.C, who was terrified and screamed and crigétie officers refused to
release Ms. Dorsey from handcuffs at any time during the search so teaukheomfort J.C.
As part of their searchhe officersconfiscated altell phones and a laptop computéifter two
hours of searching, the officerstl@fithout any purses.

Plaintiffs cite statistics that indicate that a large majority of D.C. warrants that
rely on “training and experience” to establish probable cause find no evideheaedidence
searchegthus, they contend, the unsuccessful outcome of this particular search was both typical
and totally predictable. Given the widespread use of such allefi@digd affidavits, Plaintiffs
contendthat D.C. has a pattern and practice of insufficient training of MPD offthats
frequently results iconstitutional violationsf the Qty’s residents.Accordingly,Plaintiffs sue
Officer Dempster, the Defendant Officers, and the District of Columbia

Il. Legal Standards

The Complainadvancedive separate “@ims:” (1) that he Affidavit was so
lacking in probable cause that no reasonable officer could have relied orthiatthe Affidavit
contained statements that were knowingly and recklessly falsenaitteédmaterialinformation;
(3) thatthe false and reckless statements and omissiadhe Affidavitrobbed the Warrant of
probable cause anvdere the result of a pattern and practiceéMBD; (4) thatthe Officers
violated Plaintiffs’ constitutional rights when th&jled to knock and announce their presence
before entering the apartmeand (5 thatthe Officers violatedPlaintiffs’ constitutional rights
when theyexceeded the scope of téarrant, used excessive foremdmade unnecessary and

unreasonable seizures not authorized by the War&e#2d Am. Compl. at 19-22.



The Defendant Officers move to dismjssssertinghat they are entitled to
gualified immunity for their good faith reliance on what they believed waadic warrant
properly executedSeeOfficer's MTD at 1. The Districtof Columbiaalso moves to dismiss
arguing thatPlaintiffs havefail to stateanyconstitutional violatios and thereforeannot sue
D.C. SeeDC MTD at 1.

A. Motion to Dismiss

A motion to dismiss for failure to state a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6) challenges the adequacy of a complaint on its face. Fed. R12(k)(®B).
To survive a motion to dismiss, a complaint must contain sufficient factual irtfformaccepted
as true, to “state a claim to relief that is plausible on its fagslicroft v. Igbal556 U.S. 662,
678 (2009) (quoting@ell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). A court must
assume the truth of all wghleaded factual allegations and construe reasonable inferences from
those allegations in favor of the plaintifeissel vDep’t of Health & Human Serys/60 F.3d 1,
4 (D.C. Cir. 2014). A court need not accept inferences drawn by a plaintiff if sucmoderare
not supported by the facts set out in the compldimwal v. MCI Commc’ns Corpl6 F.3d
1271, 1276 (D.C. Cir. 1994). Further, a court does not need to accept as true legal conclusions
set forth in a complaintigbal, 556 U.S. at 678. In deciding a motion under Rule 12(b)(6), a
court may consider the facts alleged in the compldimcuments attached to the complaint as
exhibits or incorporated by reference, and matters about which the court may talké nadice.
Abhe & Svoboda, Inc. v. Chgs08 F.3d 1052, 1059 (D.C. Cir. 2007).

B. Qualified Immunity

In assessing whetherdhhtiffs have pleaded sufficient factual information to state

a plausible claim for relief, the Court must additionally consider whether ttem@ent Officers



are entitled to qualified immunity for theatlegedactiors. “Although government officials ma
be sued in their individual capacities for damagesualified immunity protects officials from
liability ‘insofar as their conduct does not violate clearly established statutooystitational
rights of which a reasonable person would have knbwhtherton v. D.C. Office of Maypb67
F.3d 672, 689 (D.C. Cir. 2009) (quotiktarlow v. Fitzgerald 457 U.S. 800, 818-19 (1982)
“When determining whether a right wad€arly establishet'the contours of the right must be
sufficiently clear that aeasonable official would understand that what he is doing violates that
right.” 1d. (quotingAnderson v. Creightol83 U.S. 635, 640 (1987)“The relevant,
dispositive inquiry in determining whether a right is clearly establishedeshehit wouldoe
clear to a reasonable officer that his conduct was unlawful in the situation hentedf’
Saucier v. Katz533 U.S. 194, 202 (2001). It is the Plaintiffs’ “burden to show that the particular
right in question—rarrowly described to fit the factuahgpern confronting the officerswas
clearly established.Dukore v. District of Columbia799 F.3d 1137, 1145 (D.C. Cir. 2015).

C. Monéll Liability

If Plaintiffs haveadequately pled violation of their constitutional rights (whether
or not the Defenaht Officers are entitled to qualified immunity), they can only sue the District
of Columbia if they can further show that a custom or policy of the District causeabtation.
“[W]hen execution of a government’s policy or custom, whether made lawitsakers or by
those whose edicts or acts may fairly be said to represengébfiadicy, inflicts the injury” then
“the governrant as an entity is responsiblévionell v. Deft of Soc. Servs. of City of N,¥436
U.S. 658, 694 (1978)7[I] n considerig whether a plaintiff has stated a claim for municipal
liability, the district court must conduct a tvstep inquiry. First, the court must determine

whether the complaint states a claim for a predicate constitutional viol&ewaond, if so, then



the ourt must determine whether the complaint states a claim that a custom or policy of the
municipality caused the violatidnZaker v.District of Columbia 326 F.3d 1302, 1306 (D.C.
Cir. 2003)(citing Collins v. City of Harker Height$03 U.S. 115, 120 (1992pee also Monell
436 U.S.at694.
[ll. Analysis

The Courwill proceedchronologically throughlaintiffs’ Claims, beginning
with the Affidavit and theraddressingts execution. Finally, the Court will assess khenell
claim againsthe Distrct.

A. Claim 2: The Affidavit

Claim 2 is directed against Officer Dempster and alleges that his reliance on
“training and experience” to assert that he was likely t éwidence of the purse theft in Apt.
31, 4701 Alabamave., S.W, violated the Fourth Amendment in two ways: (dyas
knowingly and recklessly false and misleading; andt(@nitted known material factse.,
Officer Demptster’s knowledge of another residence occupied by Mr. Tayldhaustatistical
failures of suchgeneral warrantshat, if presented, would have undermined a finding of
probable cause. 2d Am. Compl. § 75. Officer Dempster hdseeotserved The Court
summarizes the applicable law and allegations in Claim 2 only for the purpcsess$iag
belowwhether Plaintiffs have sufficiently plead a cause of action againBliskrect.

The Supreme Court has stated that “[w]hen the Fourth Amendment demands a
factual showing sufficient to comprise ‘probable cause,’ the obvious assunspiat therewill
be atruthful showing.” Franks v. Delawarg438 U.S. 154, 164 (1978). The information “is to
be ‘truthful’ in the sense that the information put forth is believed or approprategpted by

the affiant as true.ld. at 165. The Fourth Amendmasattherefore violated when “a false



statement knowingly and intentionally, or with reckless disregard for the traghineluded by
the affiant, if the allegedly false statement is necessary to the findprglamdble cause.id. at
155-56. The question presented here is whé&tlaentiffs have adequately pleaded that Officer
Dempsteiknowingly or recklessly included false information or failed to include negessar
information.

That theAffidavit did not rely on more particularized evidence is notfitse
dispositive that a constitutional violation occurred. The United States Court of &\ ppethe
District of Columbia Circuitherenafterthe D.C. Circuit) has held that “observations of illegal
activity occurring away from the suspect’s residencestgport a finding of probable cause to
issue a search warrant for the residence, if there is a reasonable basis tonmfee nature of
the illegal activity observed, that relevant evidence will be found in the residddnited
States v. Thoma889 F.2d 1252, 125®.C. Cir. 1993). Thomaguled that an officer's
“experience investigating narcotics trafficking” served as a reasonable basablskegirobable
cause.ld. at 1254-55.In a series of further cases involving drug crimes, the D.C. Circuit has
repeatedly held that such “training and experience” warrants suffice togstaiobable cause
to search the houses of drug traffickers; as the Cinagitstated, “[cJommon experience suggests
that drug dealers must mix and measure the merchandise, protect it from com@etdor
conceal evidence of their trade [and flor the vast majority of drug dealermpteonvenient
location to secure items is the homélhited States v. Spen¢&30 F.3d 1003, 1007 (D.C. Cir.
2008);see also United States v. Washingtorb F.3d 405, 409 (D.C. Cir. 2014) (holding that an
affiant’s observations that, in his “extensive experience in drug enforcerdauny, traffickers
typically keep much of their drug supply at home or in a stash house, was sufficisiablsle

probable causeljnited States v. Johnso#37 F.3d 69, 72 (D.C. Cir. 2006) (holding that



probable cause to searathome was established where affiant testified that “in the affiant’s
experience, drug dealers frequently keep business records, narcoticsgdgifoom sales and
firearms in their houses”).

Plaintiffs contend that these drug cases do not control here. IAdesdas
allows“training and experiencebased warrantwhere “there is a reasonable basis to infer from
the nature of the illegal activity observed” that evidence of a crime withloadfin an alleged
perpetrator's homeThe Circuit has accepted such warrants duding trafficking
investigations and/or aasts but has not ruled on their applicability to the much broader range of
alleged criminal conduct as to which Plaintiffs assert D.C. has extendechthieg

Officer Dempster cited his thirteen years as a law enforcement dffiestablish
his reasonable badis believe thaevidence of the purse theft (and theefliclothing) mightbe
found in Apt. 31. Howeverhe current record is silent asvitnat specific training and
experience wareliedupon when Officer Dempstereparedhe Affidavit. As another court in
this District put the issue: “A talismanic invocation of [an officer’s] ‘training erperience’
will not inoculate an affiant’s statement against the basic scrutiny that normatigsati@ims of
probable cause in warrant applicats.” Davis v. District of Columbial56 F. Supp. 3d 194, 201
(D.D.C. 2016)JEB).

Plaintiffs allegethat statisticatlatashow that well more than half of D.C. search
warrants that arbased on “information and experience” to support probable cause, rather than
casespecific factsdiscover nariminal evidence See2d Am. Compl. 1 8, 41. They further
dlegethat Officer Dempster knew this fact and omitted it fribve Affidavit. 1d.  75. The
District of Columbia counters that tistatistical da is irrelevant, since Officer Dempster was

not required to include every knovarct in hisAffidavit. SeeDC MTD at 14. While all facts



need not be included in an affidavit, the Affidavit suggasisOfficer Dempsterelied onhis
aggregate experiens@nd trainin@s a police officemostlyin auto theftto aver thahon-auto
thieveskeep stolen goods in their homes.

In fact, probable causexistedto support the Warrant insofar as it sought to
search Apt. 31 for evidence of the purse theft or suspicious clothing. OfficqrsBarhad
located official records that tied the BMW, License EE0674, to Francis Tagltalf-owner
and the holder of its auto insurance. Mr. Taylor’s driver’s license identifd3A, 4701
Alabama Ave., S.W., as his residence. Plaintiffs argue that the police knew of, aicthdg
searched on that day, a different address thought to be where Mr. Taylor lived. s&sgicéeon
of this other address was omitted from the Affidavit. However, it is not entirelgual for
persons in D.C. to have multiple locations at which they might sleep, particulariggn
between relatives and girlfriends. Having failed to locate evidence of the thedtfast
address, the Court finds nothing untoward about going andtiernate, likely, location

The Court is more troubled lilye Affidavit’'s request, granted by the Warrant, to
seize telephones not belonging to Mr. Taylor and to seize other electronic equipthertt
connection to Mr. Taylor. Without further infoation, the Court finds it difficult to credit that
grabandrun purse thieves actually maintain electronic records of their criminaitacti he
relevant paragraphs of the Affidavit are pure boilerplate and show no partidalemship to
the crimeunder investigation.

These boilerplate, catedll provisions raise questions as to MPD’s training of its
officers, and whether MPD had a custom and practice of instructing officeite general

“training and experience” for probable cause in multkphels of cases, without caseecific

10



facts, presumably based on D.C. Circuit approval of such warrants in drug eagkeshether
such instruction, if given, were proper or led to constitutional violations.

B. Claim 1: Reliance on the Warrant

Plaintiffs assert that, even after WWearrant was signed bySuperior Court
judicial officer, it was so lacking in probable cause that no reasonable police officer could have
relied on it. “It is incumbent on the officer executing a search warranstoethe search is
lawfully authorized and lawfully conducted,” although an officer who “himgedpared the
affidavit . . . may not argue that he reasonably relied on the Magistrate’s assbedrthe
warrant contained an adequate description of tingsho be seized and was therefore valid.”
Groh v. Ramirez540 U.S. 551, 563 (2004).

As to the Defendant Officers, “the protection of qualified immunity is avail&b
“a reasonable officer could have believed that [his actions] were lawful, irofiglearly
established law and the information the officers possesa@alihgbey v. Margl676 F.3d 1114,
1117 (D.C. Cir. 2012) (quoting/ilson v. Layng526 U.S. 603, 615 (1999)). “In the ordinary
case, an officer cannot be expected to question the magistrate’s probable-tauseaten or
his judgment that the form of the warrant is technically sufficiebtiited States.\L.eon 468
U.S. 897, 921 (1984). “Only where the warrant application is so lacking in indicia of probable
cause as to rendeffigial belief in its existence unreasonable will the shield of immunity be
lost.” Malley v. Briggs475 U.S. 335, 344-45 (1986). Whemnarant is “not facially invalid,”
law enforcement officers executing it are entitled to qualified immuikitkinsv. District of
Columbig 690 F.3d 554, 565 (D.C. Cir. 2012).

Plaintiffs make no allegation of fact that would undercutélgégimacy ofthe

DefendanOfficers’ relianceon a Warrant signed by an appropriate judicial officks
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discussedupra the D.C. Circuit has held that search warrants based on “training and
experience” ar@alid, at leasin certain casesThe distinction that might be made among search
warrants investigating different kinds of crimesuld not reasonably be expected to be faséc
by the Defendant Officers. Plaintiffs allegelved faithon their parts in accepting the Warrant
for what it was: authority to conduct a search for stolen purses (or thief’s §lothgst. 31.
Claim | will be dismissed as to tli@efendant Officer$

C. Claim 4: Failure to Knock and Announce

Claim 4 is directed at Officer Dempster and the Defen@éinters. The lattedo
not move to dismist at this time and the Districif Columbia has expressly disavahany
intentionto doso, except to the extent that Plaintiffs assert municipal liability for tHennok
entry. D.C. Reply at 2(“[T]o the extent that the District has argued for dismissal of Plaintiffs’
claim the Defendant Officers failed to knock and announce theiempresefore making forcible
entry into Plaintiffs’ home that argument is withdrawn.The Court reads Claim 4 to allege
violations of the Fourth Amendment only by Officer Dempster and/or the DefeOdfardrs.
The Court will not dismiss Claim 4s to these DefendantSince Claim 4 does natlege any
illegal conduct by the District of Columbia, the District’'s arguments are.moot

D. Claim 5: Officers’ Behavior Incident to the Search

Police have wide authority to take steps necessary to conduct searalsage
and efficient manner. INuehler v. Menag544 U.S. 93 (2005), the Supreme Court held that
“[a]n officer’s authority to detain incident to a search” is “categorical” becabgectiaracter of

the additional intrusion caused by detention is slight and because the justificatidetefdion

4 As Claim 1 remains against Officer Dempster, it accordingly surviveasstghe District for
any municipal liability stemming from his theoretical actions.
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are substantial,” in particular “preventing flight in the event that incriminatiigace is found,
minimizing the risk of harm to the officers; and facilitating the orderly cetigal of the search.”
544 U.S. at 98.

Menarecognizedhat handcuffingesidentialoccupants during search “was
undoubtedly a separate intrusion in addition to detention,” but held thas$ appropriate in the
circumstancesf that case, which “was no ordinary searchd”at 99, 100. The police iMena
were seeking evidence, including deadly weapaaated to a drivdy shooting. The Supreme
Courtinstructedthat “the governmental interests in not only detaining, but using handcuffs, are
at their maximum where . . . a warrant authorizes a search for weapoingigthe majority in
Meng Justice Kennedy wrote separately to emphasize thait ‘@any point during the search, it
would be readily apparent to any objectively reasonable officer that rembeit@ndcuffs
would not compromise the officersafety or risk interference or substantial delay in the
execution of the search” then “the traet should . . . be removedItl. at 102;see alsd-aFave,
Wayne R., 2 Search & Seizure 8§ 4.9(e) (5th €d\hile it seems clear on the factsMénathat
the detention in handcuffs was . .easonable as an initial mattexhether such force was
justified for the entirety of the -3 hour search is another mattéguotingMena 544 U.S. at
100)). Some Judges in this District have found khahadoes not give law enforcemeofficers
a categorical right to handcuff occupants duringesdidencesearchesSeeNelson v. District of
Columbig 953 F. Supp. 2d 128, 132 (D.D.C. 20R3}() (declining to rule as a matter of law
thatMenapermitted law enforcement to handcuff occupants duasegarch and upholding jury
verdict finding that MPD officers violated occupant’s Fourth Amendment rightsafiedcuffing
herduringthe entirety of twehour search)see also YoungbeyDistrict of Columbia 766 F.

Supp. 2d 197, 213 (D.D.C. 2011¥Q (allowing Fourth Amendment claims to proceed when

13



police handcuffed and trained weapons on home occupants for entirety of geatdrgn other
grounds sub nom. Youngbey v. Maréii6 F.3d 1114 (D.C. Cir. 2012).

It is very clear thaMenaauthorized the detention of Plaintiffs during the entirety
of the search of Apt. 31 without any violation of the Fourth Amendmesbwever the
watchword of the Fourth Amendment is “reasonable” etiagives pause as tohetherits
categoricabetentiorrule extendgo handcuffing occupants for hours when none is under
criminal suspicionnone is alleged to have been aggressive or obstructionist, and the underlying
crime involvedan unarmed theft of purses with no violence. When all facts are known,
Defendant Officersnay beentitled to qualified immunitpr a jury can evaluate the
reasmableness of their use of handcuffs throughout the search. Such a decision cannot be made
on this limited record.

However, Plaintiffsallegationghatthe Defendant Officers violated the Fourth
Amendment when one or moreasehedl6-yearold JonteWattsare without nerit; theywill be
dismissed.Ybarra v. lllinois 44 U.S. 85 (1979) long adreld that a law enforcement officer
may frisk individuals in the course of executing a search warrant “to findomedthe officer]
reasonably believes orspects are then in the possession of the person he has acctuktad.”
100. Thesearchof Jonte Watts’ person, equivalent tdexrry searckp is permitted to ensure the
safety andsecurity of the officers. There is no allegation that the search of Jonte waallynusu
intrusive or inappropriate; Plaintiffs only argue that he was a young peedohimg television
on his own in an upstairs bedroom. 2d Am. Compl. JA416-yearold is not too young to
submit to alrerry search. Notably, Jonte Watts wateased from handcuffs before the adults in

the apartment, andh light of the lawPlaintiffs make no allegation théte Defendant Officers

®Terry v. Ohig 392 U.S. 1 (1968).
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engaged in any unconstitutional conduct in the course of their search beyond thgt alread
articulatedsupra

The Court will also dismiss the allegations in Cl&thatDefendant Officers
exceededhe scope of the @frant. Whié the constitutionality of the entirety of theavkant
may be subject to further litigation, there is no doubtitHfatially authorizel theDefendant
Officers to seize electronic deviceSompare2d Am. ComplClaim 5, { 81 (alleging seizure of
a laptop and cellular device&)Affidavit at 5. For that reasorDefendat Officers are entitled
to qualified immunity

E. Fifth Amendment

The Second Amended Complaint alleges thatconduct of Officer Dempster
and the Defendant Officers in entering, searching and handcuffing the Bdsitdcks the
conscience” in violation of the Fifth Amendment. 2d Am. Conlaimn 5, T & (“Officers
Raiding the Home Exceeded the Scope of the Warrant, Used Excessive Force, Made
Unnecessary and Unreasonable Seizures Not Authorized by the Warrant, and Engaged in
Conduct that Shocks the Conscience in Violation of the Fourth and Fifth Amendmenke”). T
Cout will dismissthe allegatiorthat Officer Dempster othe Defendant Officers violated their
Fifth Amendment rights to due processhellegation confuses rights under the different
Amendments. The Supreme Court hasedthat“[w]here a particular Ametiment ‘provides an
explicit textual source of constitutional protection’ against a particulansgdvernment
behavior, ‘that Amendment, not the more generalized notion of substantive due process, must be
the guide for analyzing” those claim8lbright v. Oliver, 510 U.S. 266, 273 (1994) (quoting
Graham v. Connqgr490 U.S. 386, 395 (1989)More clearly,the D.C. Circuit has held that a

plaintiff cannot “use the search of her home . . . as grounds for a claim underfhe Fift
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Amendment’because a searchexplicitly governed by Fourth Amendment protectioBiins
v. District of Columbia690 F.3d 554, 562 (D.C. Cir. 2012). Accordingly, the Court will grant
the DefendanOfficers’ Motion to Dismiss the Fifth Amendment allegation in Claim 5

F. Claim 3: Municipal Liability

Claim 3assens that the alleged constitutional violations by the MPD stem fiom
policy, practice or custom for which the District of Columbia is liable due to addibutrain its
officers properly.2nd Am. Compl. (Dkt 24) § 77. When a motion to dismiss is pending, courts
read complaint allegations and their reasonable inferences in the light moabfaworthe non-
moving party. SeeSissel v. Dep’t of Health & Human Serv&0 F.3d 1, 4 (D.C. Cir. 2014).
Doing so, the Court finds th#tte Second Amende@omplaint is sufficient tonake outa claim
for municipal liability undeMonell and its progeny.

The District largely predicates its argument agdiability on the ground that no
constitutional violations occurredseeDC MTD at 1 (“Plaintiffs’ second amended complaint
fails to state a constitutional violation and, therefore, cannot suppdvtahell claim againsthe
District.”) However, the Court has already concluded that the Plaingéiffs adequately pleaded
a Fourth Amendment violation for tiAdfidavit’s relianceon “training and experience” to justify
search and seizure of electronfc¥herefore, theuestion is whether the Plaintiffs have
adequately pleaded that a custom or policy of the District caused the violation.

The District limitsMonellbased argumeno theassertiorthat “proof of a single
incident of alleged unconstitutional activity is not enough to impose liability on a ipaiity

unless proof of the incident includes proof that it was caused by an existing unconstitutiona

6 As noted, Plaintiffs do not allege a custom or practice behind the officers’ no-knockentry
the duration of handcuffs on one or more of the occupants of Apt. 31.
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policy.” DC MTD at 19. While undoubtedly accurate in some circumstancestghment is
unavailinghere Plaintiffs havealleged that thetatistical evidencthey cite will demonstrate
that search warrants based oroéfiter’s “training and experience” consistently fail to produce
evidenceof an alleged crime; if sucdtatistics argprovedand acceptea jury might findthat the
conduct at issubere wasot limited to a “single incident.'See2d Am. Compl. 11 8, 41. In
addition,Officer Dempstecited his“training,” presumably done at the behest of MPD and
offered to many MPD officersp supporthe Warrant. SeeAffidavit at 1, 3. Claim3 will not be
dismisseds it relates to thse latter portions of the Affigé that are reliant on “training and
experience

Plaintiffs’ Claims against the District are decidedly convoluted. Claim 3 is titled
“The Obvious Lack of Probable Cause and False and Reckless Statements ar@h® s
the Result of a Policy, Patteamd Custom of Such Conduct by the MPD and the Result of the
MPD’s Failure to Properly fain and Supervise its Officers”; its supporting paragraph includes
only allegations relating to search warrants, thereby limiting its asseftidarell liability
acordingly. 2dAm. Compl. § 75. Similar language appears in Claim 5, where Plaintiffs assert
that the “seizures and searches reflect a pattern and practice of MPD officansl reflect a
failure of the MPD properly to train, supervise and disciplis@fficers.” 21 Am. Compl. § 81.
However, as discussed above, most of Claim 5 has no merit as a matter of lanmdénatAff
facially providedprobable cause for the Defendant Officdersearch for the stolen purses in
Apt. 31; seizure of the laptop and cell phones was authorized by the Warrant and the Defendant
Officers are entitled to immunity for seizing them; the search of Jonte Watts wabkdad for
officer protection; detention of the members of the family living in Apt. 31 for thatidarofthe

searchwas lawful undeMena;and the only question is whether Officer Dempster and/or the
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Defendant Officers should have released one or more of the occupants from handiffs m
quickly. The Second Amended Complaint does not provide further evidence that this activity
was directed by the District. AccordingRlaintiffs can proceed according to the Claagainst
the Defendant Officers, but it will be dismissed as to the District

Claim 4is short and sweet and containspatternandpractice orcustomand
policy allegations. It will be litigated as drafted.

V.

For the reasons set forth above, the Court@RIANT in part andDENY in part
the Districts andDefendant Officersrespective motions to dismis3.he following Gaims
remain (1) All claims as to Defendant Dempster; (2) Claias3o the District relating to the
Affidavit’'s reliance on training and experience; (3) Clairffnd-knock)as tothe Defendant
Officers (4) Claim5 as tothe Defendant Officenselating tohandcuffingall Plaintiffs for the
duration of the searchA memorializingorder accompanighis opinion.

Defendants shall file timely Answers to tSecondAmended Complaint.

Date:January 11, 2017 /sl
ROSEMARY M. COLLYER
United States District Court
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